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FROM THE EDITOR

The ALPHA and the OMEGA
Or

Fun with Judges
B Y  S T E V E N  R .  S H E R

THE ALPHA

M
y first yearly term as editor-in-chief of this 
publication (then titled The Shingle) was in 
1984. In two of my four editor’s columns I 
wrote about what was then a hotly debated 

topic - criticism of judges - and whether the Philadelphia Bar 
Association and individual lawyers had a duty to defend judges 
from criticism, both justifiable and unjust, since judges did not 
have the ability to defend themselves under their judicial code.

Still so very full of myself as editor-in-chief of such a lofty 
publication as The Shingle, I took the not-so-popular position 
that, actually, lawyers should criticize 
judges where justified. That was the last 
time I ever mentioned the subject of judges. 
Until now.

THE OMEGA

Finishing my fourth term as editor-in-
chief, and being 71 years old, I highly 
doubt I will wait around to re-ascend the 
associate editor masthead to become the 
head guy for a fifth time.  Nineteen people 
will be ahead of me, and while some may 
drop off and others may not wish to lead 
the magazine, we are still looking at 10 to 
12 more years, at least.  This is, then, most 
likely my last editor’s column ever. But 
you never know.

For my personal Omega, I once again 
discuss judges. Since I have wanted to 
write this for a long time, but did not want 
to raise certain people’s ire, now, as an 
almost-retired, non-practicing lawyer, I get my chance.

Over the years, many of my students and other acquaintances 
have asked about my trial experiences.  Frankly, I answered 
that they were quite limited, but that many, if not most lawyers 
rarely, if ever, see the inside of a courtroom, and I tell them why.

But there was always an unmentioned reason for my avoidance 
of trial work. It was fear: fear of failure. This fear, coupled with 
being something of a perfectionist - common, I later learned, 
with male eldest children of self-made fathers - also resulted 
in my being a procrastinator (i.e., these traits are often linked).

Unlike my Alpha columns, this one will not at all treat the 

judiciary kindly and soberly. But the judges portrayed here 
have long departed this world, and I will not identify the other 
characters, either.

In one of my several pre-Drexel University law jobs, I worked 
for an elder solo practitioner who, in his younger days, was 
apparently (he thought) well-regarded by his peers and younger 
lawyers alike.  A very proud man, he would identify himself on 
the phone: “This is XYZ; you know who I am, don’t you?”

During my time with him, and for a while before, much 
of his practice was typical of a solo plaintiffs’ counsel, with 
an emphasis on various types of negligence cases.  But I was 

working on a matter of first impression for 
him (and for me) - an Age Discrimination 
in Employment Act case.  In the mid-1970s 
these were not common, nowhere near as 
common as Title VII cases.

The defendant, a large national 
corporation, was represented by one of 
the largest (then almost entirely “WASP”) 
firms in the city. Council of record, PDQ, 
had been (or would be) a Chancellor of 
this Association. He sent a new associate 
to a status call, where I represented XYZ. 
The judge, LMNO, was one of the Eastern 
District of Pennsylvania’s most liked and 
respected men, and later would ascend to 
the Third Circuit bench.

As our case was called, we two surrogates 
went to the rail. I opened, “Steven R. Sher, 
for XYZ, for the plaintiff, Your Honor.”  
Judge LMNO quickly asked, “Oh, is this a 
slip and fall case?” Never did I (nor could 

I) have expected my boss to be so belittled and disrespected.  
Standing as straight and tall as a five-foot-eight-inch man could, 
I replied, “No, Your Honor, this is an Age Discrimination in 
Employment Act case.”

Judge LMNO then turned to my “opponent.” Upon hearing 
for whom she was appearing, he asked, “Oh, how is PDQ? Give 
him my regards.” I will never forget this surprising exchange.

A few years later, now a full-time, tenure-track assistant 
professor of legal studies, I had another discrimination case, 
this one as co-counsel with a friend. Ironically, my experience 
with XYZ had resulted in my semi-specializing in various 
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employment discrimination areas, though 
no prior case had ever progressed to trial. 
But there I was, in the Eastern District, 
in front of a retired judge, himself a 
“Super-WASP” of old Philadelphia Main 
Line heritage. Unlike LMNO, this judge 
was not nearly as liked or respected. In 
fact, he had a reputation as a crotchety, 
almost mean-spirited, old man.

To begin with, as the bench trial 
opened, the judge’s first words were: 
“The main concern during this trial 
should be the convenience of the Court 
and its staff.” Co-counsel and I looked 
at each other in disbelief. Did his honor 
not remember that a lawyer’s first duty 
and concern is owed to the client? Judge 
Super-WASP was to repeat this more 
than once.

Later, the client was on the stand 
in Super-WASP’s courtroom, directly 

abutting his seat on the bench. Literally.
At one point, when our client had 

taken a few moments to think before he 
spoke, Judge Super-WASP leaned over 
and forcefully poked him with his index 
finger, saying “Speak up.” Not long 
afterward, the judge again leaned over 
and actually pushed the client sideways. 
All of us could see him fight not to fall 
off his chair. Defendant’s counsel was as 
disconcerted as we were. We settled the 
case that afternoon.

So, readers, here in the Omega, you 
have read about the majority of my trial 
experience - fun with judges.

Goodbye.
 

Steven R. Sher (shersr@drexel.edu), 
associate professor, legal studies at Drexel 
University LeBow College of Business, is 
editor-in-chief of The Philadelphia Lawyer.
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Did his honor not remember that a 
lawyer’s first duty and concern is  

owed to the client?



T
he Philadelphia Bar 
Association’s premier 
event for networking and 

socializing, the Bench-Bar & Annual 
Conference, will take place on Friday, 
Sept. 23 and Saturday, Sept. 24, 
2016. It will be held in the brand-
new 100,000-square-foot Waterfront 
Conference Center at Harrah’s Resort 
in Atlantic City, N.J. 

Following a new, earlier check-in at 
9:30 a.m. on Friday, the Conference will 
begin at 10:30 a.m. with four concurrent 
90-minute CLE programs to choose 
from. At noon, the Conference will shift 
gears and begin the “Rock the Room” 
networking luncheon and quarterly 
meeting where attendees and sponsors 
will have the opportunity to discuss 
and connect over the different facets of 
their careers. During this time, attendees 
are encouraged to visit each sponsor’s 
exhibit table to learn more about the 
services they provide. Attendees will 
receive “sponsor passports” and those 
who visit all of the sponsors, getting 
“stamped” by each, can enter in a raffle 
for the opportunity to win an iPad Pro™ 
to be presented at the conclusion of the 
Conference.  

After lunch there will be two 
consecutive CLE sessions each offering 
four concurrent programs. At 4 p.m., the 
“You Heard It Through the Grapevine” 
introduction to wine law CLE program 
begins and will be immediately followed 
by an hour-long wine tasting. To 
conclude the first night, a “Party Under 
the Stars” reception and dinner will take 
place, weather-permitting, on Harrah’s 
waterfront terrace. 

Saturday will begin with a “Brunch 

with the Bench” at 8:30 a.m. offering 1.5 
CLE credits in a 90-minute program. At 
10:45 the final round of CLE will take 
place with three concurrent programs, 
culminating with a Multi-Prize Giveaway 
Finale. 

The 2016 Bench-Bar & Annual 
Conference upholds the Philadelphia Bar 

Association’s promise of high-quality 
legal education to those who require 
it. It also promises to be an exciting 
and enjoyable event that will benefit 
the careers of established attorneys 
and judges in a meaningful way. For 
more information, visit BenchBar.
PhiladelphiaBar.org.

M
any attorneys agree that 
the greatest challenge in 
managing eDiscovery is 

caused by the massive volume of data 
included and inadequate technology. 
Firms are faced with the decision to 
either confront requests in-house or 

to outsource tasks that rely heavily on 
resources not immediately available 
without a third-party service provider. 
The researchers at Robert Half Legal 
have provided tips as to how to make 
this important choice.

Attorneys should first ask themselves 

bench-bar ■ ediscovery ■ economic outlook ■ in memoriam

BriefsBriefsBriefs
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if their firm has enough staff and infrastructure to proceed with 
eDiscovery. This could include the amount of and types of 
documents that need review, the means of investment and the 
capabilities of the staff. If an attorney concludes that they are 
not capable of meeting deadlines through in-house resources, 
outside vendors should be utilized.

One’s accessibility to resources depends on the size of a 
case. If a case is small, it may be best to work on it in-house. 
Smaller cases typically require low cost technology and staff 
training to complete eDiscovery with maximum efficiency. 
Research customer support records of different software 
companies and keep in mind the education that your staff will 
require while dealing with eDiscovery.

If a case contains larger amounts of data, in-house 
management could cost a significant amount of money and 
resources. If the funds are unavailable, there are several 
eDiscovery firms with capabilities such as functional data 
processing, project administration and specialized consulting 
solutions. The right vendor will allow your firm’s attorneys 
more time to assess and strategize cases.  

The threat of a data breach remains an issue that firms, 
regardless of size, must consider. A typical misconception is 
that information and data kept in-house are not vulnerable to 
the various scams that put privacy of information at risk. When 
searching for an eDiscovery vendor, be certain to research 
their security history. 

T
he Philadelphia market area, which includes the city 
and surrounding counties in Pennsylvania and South-
ern New Jersey, continues to gain economic momen-

tum. Job growth accelerated in 2015, while statewide trends 
leveled off. We believe Philadelphia’s pace of job creation 
should continue to outperform the state average in the coming 
year thanks to a resumption of hiring among manufacturers.  
As a result, household spending trends and consumer confi-
dence should help the market area maintain its momentum 
over the coming year. 

UNEMPLOYMENT IN PHILADELPHIA  

EXPECTED TO DROP

Philadelphia’s unemployment rate should fall at a measured 
pace over the coming year, in our view. Healthy job creation is 

reducing the number of unemployed residents, but job market 
re-entry is also ongoing and is preventing the unemployment 
rate from falling more rapidly. In 2015, the market area’s labor 
force broke through to its first sustained gains since 2012. 

THE PHILADELPHIA HOUSING MARKET SHOULD  

FIND SUSTAINABLE TRACTION OVER  

THE COMING TWO YEARS

Population growth in the Greater Philadelphia area has 
slowed over the past few years and remains well below the 
national average. Population in the three New Jersey counties 
of the market area actually declined slightly as recently as 2013.  
Slow population growth will likely weigh on the local housing 
market recovery, limiting demand-side potential, despite 
strengthened labor market prospects. The local housing market 
will have to wait for existing supply and demand to rebalance, a 
process that got off to a slower start itself as a result of a mostly 
below-average recovery in hiring over the past several years. 
Looking toward the long run, however, Philadelphia’s housing 
market is supported by a solid economic base. Therefore, we 
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Philadelphia Economic Outlook: Sunny with a Chance of Jobs

Hon. Edmund B. Spaeth Jr. 
(Ret.)
March 31, 2016, age 95

John H. Wood Jr.
April 1, 2016, age 100

Joseph Hodell Foster
April 7, 2016, age 87

Peter Liacouras
May 12, 2016, age 85

Hon. Edmund V. Ludwig 
(Ret.)
May 17, 2016, age 87

Carl Buchholz
May 23, 2016, age 51

John S. Estey
July 7, 2015, age 89

■   I N  M E M O R I A M  ■

Please send In Memoriam notices  
to tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?
For information, call Jessica Hilburn-Holmes, 

Executive Director, at 215-238-6347.



believe there should be very little concern that the current sub-
par pace of recovery will persist beyond the next year or two. 

POSITIVE OUTLOOK OVER THE LONG-TERM

Looking beyond the near term, the Philadelphia market area’s 
important concentrations in education and health services and 
finance will likely help provide a buffer against the worst of 
national economic slowdowns, but may carry downside caveats 
as well. Consolidation in the pharmaceuticals industry may be 
a restraint on growth as job losses are possible. A relative lack 
of cyclical high-tech industries versus regional neighbors is 
anticipated to keep Philadelphia from accelerating to among 
the strongest market areas on the East Coast, but we believe 
economic gains in the market area will be reliably positive 
nonetheless.

The material presented in this article is of a general nature and does not 
constitute the provision by PNC of investment, legal, tax, or accounting 
advice to any person, or a recommendation to buy or sell any security or 
adopt any investment strategy. Opinions expressed herein are subject to 
change without notice. The information was obtained from sources deemed 
reliable. Such information is not guaranteed as to its accuracy. You should 
seek the advice of an investment professional to tailor a financial plan to 
your particular needs. For more information, please contact PNC at 1-888-
762-6226. 
The PNC Financial Services Group, Inc. (“PNC”) uses the marketing 
names PNC Wealth Management® and Hawthorn, PNC Family Wealth® 
to provide investment, wealth management, and fiduciary services through 
its subsidiary, PNC Bank, National Association (“PNC Bank”), which is 
a Member FDIC, and to provide specific fiduciary and agency services 
through its subsidiary, PNC Delaware Trust Company or PNC Ohio Trust 
Company. PNC also uses the marketing names PNC Institutional Asset 

ManagementSM, PNC Retirement SolutionsSM, Vested Interest®, and PNC 
Institutional Advisory SolutionsSM for the various discretionary and non-
discretionary institutional investment activities conducted through PNC 
Bank and through PNC’s subsidiary PNC Capital Advisors, LLC, a registered 
investment adviser (“PNC Capital Advisors”). Standalone custody, escrow, 
and directed trustee services; FDIC-insured banking products and services; 
and lending of funds are also provided through PNC Bank. Securities 
products, brokerage services, and managed account advisory services are 
offered by PNC Investments LLC, a registered broker-dealer and a registered 
investment adviser and member of FINRA and SIPC. Insurance products may 
be provided through PNC Insurance Services, LLC, a licensed insurance 
agency affiliate of PNC, or through licensed insurance agencies that are not 
affiliated with PNC; in either case a licensed insurance affiliate may receive 
compensation if you choose to purchase insurance through these programs. A 
decision to purchase insurance will not affect the cost or availability of other 
products or services from PNC or its affiliates. PNC does not provide legal, 
tax, or accounting advice unless, with respect to tax advice, PNC Bank has 
entered into a written tax services agreement. PNC does not provide services 
in any jurisdiction in which it is not authorized to conduct business. PNC Bank 
is not registered as a municipal advisor under the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (“Act”). Investment management and 
related products and services provided to a “municipal entity” or “obligated 
person” regarding “proceeds of municipal securities” (as such terms are 
defined in the Act) will be provided by PNC Capital Advisors. 
“PNC Wealth Management,” “Hawthorn, PNC Family Wealth,” and 
“Vested Interest” are registered service marks and “PNC Institutional 
Asset Management,” “PNC Retirement Solutions,” and “PNC Institutional 
Advisory Solutions” are service marks of The PNC Financial Services 
Group, Inc. Disclosures as of April, 4 2016 Page 24 of 37 Any material with 
a reference to “PNC Capital Advisors” must be reviewed by the Compliance 
Department and attorney for PNC Capital Advisors. 

Investments: Not FDIC Insured. No Bank Guarantee. May Lose Value. 
Insurance: Not FDIC Insured. No Bank or Federal Government Guarantee. 
Not a Deposit. May Lose Value.
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C
onsider this scenario: Your 
client, Mary, calls and says 
that she wants a copy of her 
file from the case you handled 

last year. Or, another client, Consolidated 
Industries, advises you that it has 
transferred all of its legal work to another 
firm, and wants you to transfer all of their 
files to the new firm. The question you 
ask is: What is an attorney’s obligation 
to turn over a file to a former client, or to 
another attorney hired by the client? 

Fortunately, there is guidance from both 
the American Bar Association Standing 
Committee on Ethics and Professional 
Responsibility, and the Pennsylvania 
Bar Association Committee on Legal 
Ethics and Professional Responsibility. 
Both committees agree that Rules of 
Professional Conduct 1.15 (Safekeeping 
Property) and 1.16 (Declining or 
Terminating Representation) govern 
an attorney’s obligation to turn over a 
client’s file, affirming that the file is the 
property of the client and not the property 
of the attorney or law firm.

In Formal Opinion 2007-100 (Client 
Files – Rights of Access, Possession 
and Copying, Along with Retention 
Considerations), the Pennsylvania Bar 
Committee concluded that a client is 
entitled to receive all materials in an 
attorney’s possession relating to the 
representation and all materials that 
have potential utility to the client and 
the protection of the client’s interests, 
including:

•  All filed or served briefs, pleadings, 
discovery requests and responses; 

•  All transcripts of any type; 
•  All affidavits and witness statements 

of any type; 
•  All memoranda of law, case 

evaluations or strategy memoranda;
•  All substantive correspondence of 

any type (including email), including 
correspondence with other parties 
or their counsel, all correspondence 
with the client and correspondence 

with third parties; 
•  All original documents with legal 

significance, such as wills, deeds and 
contracts;

•  All documents or other things 
delivered to the attorney by or on 
behalf of the client; and

•  All invoices or statements sent to the 
client.

The Opinion also discusses that a 
client would not normally need or want, 
and therefore would not typically be 
given, the following types of documents: 

•  Drafts of any of the items described 
above, unless they have some 
independent significance (such as 
draft chains relating to contract 
negotiations); 

•  Attorney notes from the attorney’s 
personal files, unless those notes 
have been placed by the attorney 
in the case file because they are 
significant to the representation; 

•  Memoranda that relate to staffing or 

law office administration; and
•  Items that the attorney is restricted 

from sharing with the client because 
of legal obligations.

Although the Pennsylvania Opinion 
states that copies of electronic mail 
messages need not be produced, recent 
ABA Formal Opinion 471 (Ethical 
Obligations of Lawyer to Surrender 
Papers and Property to which Former 
Client is Entitled) (2015), while generally 
in agreement with the Pennsylvania 
guidance takes a slightly different 
approach. The ABA Opinion suggests 
that although an attorney would not need 
to retain an email confirming a meeting 
or providing driving directions to the 
lawyer’s office, a lawyer should retain, 
for example, an email to a client that 
communicates and evaluates a settlement 
offer from an opposing party. 

Both the opinions ignore how 
pervasive email is, and why leaving 
the saving and production of email to 

Save Yourself From Unnecessary Ethical Missteps
Electronic Communications Should be Retained to Avoid Ambiguity

ETHICS By DANIEL J. SIEGEL



an attorney’s discretion is fraught with 
potential problems. In that vein, and 
because the use of email is becoming 
the de facto method of communicating 
with clients and other counsel, many 
ethics authorities now recommend that 
law firms develop email management 
policies, the majority requiring that all 
email be preserved, just as most firms 
preserve all paper correspondence, no 
matter how trivial.

Pa. Bar Opinion 2007-100 also explains 
that the cost of copying and delivering 
file materials, as well as the cost of 
compiling and delivering the actual 
file, should be handled according to the 
agreement between the attorney and the 
client regarding costs, which should be 
specified in an engagement letter or fee 
agreement. Although the ABA Opinion 
does not specify who pays the costs of 
producing a file, the Opinion specifically 

concurs with District of Columbia Bar 
Opinion 357 (2012) that “Lawyers 
and clients may enter into reasonable 
agreements addressing how the client’s 
files will be maintained, how copies will 
be provided to the client if requested, and 
who will bear what costs associated with 
providing the files in a particular form; 
entering into such agreements is prudent 
and can help avoid misunderstandings.” 
Absent such a provision, the attorney 
producing the file must generally bear 
the costs of doing so.

In sum, attorneys must produce all 
documents germane to a client matter, 
including those specified above. 
Conversely, a client is not generally 
entitled to papers or other property in an 
attorney’s possession that were generated 
for internal use or primarily for an 
attorney’s own purposes, particularly for 
matters that are concluded. However, it is 

best that attorneys and law firms specify 
what materials will be provided should 
a client request a file, and at whose 
expense the data will be produced.

Daniel J. Siegel (dan@danieljsiegel.com), 
principal of the Law Offices of Daniel 
J. Siegel, is a member of the Editorial 
Board of The Philadelphia Lawyer, 
Co-Vice Chair of the Pennsylvania Bar 
Association Committee on Legal Ethics and 
Professional Responsibility, and the author 
of Changing Law Firms: Ethical Guidance 
for Pennsylvania Law Firms and Attorneys 
(PBI, 2nd Ed., 2015)
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RICHARD G. FREEMAN: In what respect, if any, has your 
career as a lawyer prepared you for the job of law 
school dean?

DEAN RUGER: In many respects, I had the opportunity early 
in my career to work in a number of different legal settings. 
I worked in a law firm in Boston, Ropes & Gray LLP, doing 

health law and other related topics. 
Then I did two very different, 
but equally great clerkships for 
Judge Michael Boudin, First 
Circuit Court of Appeals, and 
then for Justice Stephen Breyer, 
United States Supreme Court, 
and then practiced for a few years 
at Williams & Connolly LLP in 
Washington, D.C., doing a range 
of litigation and healthcare work.

What struck me both working 
as a clerk and a lawyer, the same 
thing I appreciate about the law 
as a dean, is the tremendous 
breadth and generality of topics. 
Certainly, clerking at the U.S. 
Supreme Court, for instance, I 
had to think about criminal law 
one day, bankruptcy law the 
next, tax law the next day, and 
constitutional law the fourth day. 
The thing that captures what 

I love about a great modern law school, like University of 
Pennsylvania Law School, is there is so much intellectual 
ferment about so many different legal topics and it captures 
the way that the law touches people, every aspect of people’s 
lives. It is that breadth of the law and its impact on our lives 
that really attracts me to the field generally and makes the job 
exciting every day.
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10
QUESTIONS

            for 
Theodore Ruger

INTERVIEW BY RICHARD G. FREEMAN

A session with University of Pennsylvania Law School Dean 
Theodore Ruger reminds you that experience defies expectations.  
The mind trained on presuppositions would presuppose that a 
product of Williams College, Harvard Law School and a United 

States Supreme Court clerkship might come across as socially remote.  Not 
so. The dean, one year out, grabs any subject with interest and deliberation. 
Ruger grew up in Saint Louis, a city he equates with Philadelphia in its 
neighborhood-based character. He, his wife and their three children live in 
the Chestnut Hill section of Philadelphia.

Before being named dean, Ruger taught in the law school for 12 years.  
He brought to legal education his Supreme Court experience along with his 
experience in private practice in Washington, D.C., and Boston. His practice 
and his interest in policy has thrown him into the healthcare debate. See “The 
Elusive Right to Health Care Under U.S. Law,” a seminal article published in 
the June 25, 2015 issue of the New England Journal of Medicine, co-authored 
by Ruger; his wife, Jennifer Prah Ruger, also a Penn professor; and George 
Annas, a healthcare scholar at Boston University.

DEAN,  UNIVERSITY OF PENNSYLVANIA LAW SCHOOL





 What do graduates of the University of Pennsylvania 
Law School derive from their legal education here 
that may distinguish them from graduates of other 
law schools?   
We firmly believe here that the law 
is connected to other disciplines, and 
we are the most cross-disciplinary 
law school in the country. Seventy 
percent of our graduates come out 
of Penn Law not just with a J.D., but 
also with a degree or a certificate from 
some other part of the University of 
Pennsylvania. We think their legal 
education needs to be connected to 
other fields and our students really 
take up that invitation.  

Do you have a master plan for 
the law school? Do you see 
legal education at Penn Law 
changing? 
Our plan is to continue to retain and 
build on our traditional strengths, but 
reform legal education to respond 
to the shifting legal world we see. 
We will continue to build on core strengths, like our first 
year curriculum and our cross-disciplinary expertise, but 
continually reshape and expand student opportunities in the 
second and third year to take smaller classes, to get out there in 
the community in clinics and externships, work with clients in 
the latter years of their education, to write publishable papers 

and to work both in Philadelphia and Washington, D.C., and 
around the world in their third year in externship settings. 
 
Should law schools graduate their students in less 

than three years? If so, why? If 
not, why not?
We think the three-year model is 
important for making sure that our 
graduates have the full range of 
complex skills that they are going to 
need to be successful lawyers. What 
we are increasingly doing through the 
second and third year is making sure 
they have a range of experiences in 
drafting classes, in clinics and in legal 
externships, to first of all inculcate 
them with the skills they need as a 
lawyer, but just as importantly to help 
them figure out, through their three-
year program, what kind of lawyer 
they want to be.

What qualities do you look for 
in hiring a person to teach in 
the law school?

We have a tremendously productive and impactful faculty, and 
I plan to continue to hire the best and the brightest. We look 
for people who fit with this philosophy that I have expressed, 
who are top-flight, rigorous legal scholars, but who also 
connect with other spheres of work in the academy and with 
the highest levels of policy impact and real-world connection 

We think the 
three-year model 
is important for 

making sure that our 
graduates have the 

full range of complex 
skills that they are 

going to need to be 
successful lawyers.
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with the law.
About two-thirds of our faculty 

have, in addition to a J.D., an advanced 
degree in a subject related to law like 
economics, history or psychology. Both 
in their teaching and scholarship, they 
push the boundaries of legal thinking 
and illuminate new lessons that we 
might not learn if they just applied the 
traditional legal analysis.

As a lawyer who has practiced 
in the area of healthcare, what is 
your view of the Affordable Care 
Act? Does it need to be fixed and 
do you favor single payer?    
I support the Affordable Care Act and 
its major goals of providing universal 
healthcare access. When I think 
about legal and policy topics, I have 
a keen sense of our history and our 
political situation in the U.S. Given the 
long pathway our healthcare system 
took, how it has developed and its 
unique public and private partnership 
in the U.S., I do not think a true 
single-payer system, of the sort that 

Canada has for instance, is a viable 
option. That is why, I think, through 
all of its complexity and, arguably, 
inconsistency, the Affordable Care Act 
is the best we can do right now. It has 
already produced tremendous gains 
in the number of insured Americans. 
I think we need to recognize that it 
is here to stay and we should work 
together across the aisle to fix the 
problems and move it forward to better 
serve the American public.

What is the biggest complaint 
of the Penn Law student, if there 
are any? 
That may be the hardest question you 
will ask me today. I am very grateful 
to be coming into this role at a law 
school that has tremendously engaged 
and largely content students. The 
student experience here is very positive 
and collegial and, perhaps most 
importantly, our students are getting 
jobs in overwhelming numbers. We are 
a highly ranked job-placement school 
in the U.S., and we are very proud of 

that. It represents the quality of our 
students, the tremendous work of our 
career services team, and a culture 
and standard that I am committed to 
continuing as dean.

What I see when I talk to individual 
students, and where we have the 
advantage of being a medium-sized 
law school about half the size of 
my alma mater or some of our New 
York competitors, is that we can take 
individual student complaints and treat 
them individualistically and really try 
to get at the core of the student concern.

There will be a small number of 
students who are still struggling to find 
jobs, and we work with them to give 
them individualized attention. There 
will be a small number of students 
who have questions or issues about 
a particular class they took, and we 
really focus on that and try to treat 
that individualistically. A real priority 
of ours, being keenly aware that this 
is a major expenditure by students, is 
doing everything we can to increase 
scholarship aid and make sure that this 
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becomes a proposition where students feel they are getting 
good value for their money.

Should Pennsylvania switch to merit selection of 
state court, trial and appellate judges?
As an observer of what is going on in Pennsylvania I do think 
there is a need for reform. I think the legal community, the law 
schools and some of my colleagues on the Penn Law faculty 
who are engaged with and aware of the issues happening with 
our Pennsylvania courts ought to seriously consider whether 
a merit selection process would produce a better system than 
the one we currently have.

On which of today’s dominating issues, for example, 
income inequality or climate change, do you believe 
today’s law school graduate could, if he or she 
chose, bring his or her skills and training to bear and 
use them to make a difference?
One of the things we try to bring into the law school 
curriculum is a discussion of the most sensitive, even the most 
divisive, issues in our society. We have had wide-ranging 
and productive discussions of race and policing, we have had 
discussions of income inequality, we have had discussions of 
climate change, and we have had discussions of gender equity 
or inequity, both here in the U.S. and around the world, just 

in the last few months. We think it is really important that 
our graduates are aware of those issues in the way their legal 
education connects with them, as well as hearing all sides 
of the issue. We do not want our graduates coming out only 
hearing a certain prepackaged view because that is not what 
exists in the world they are going to find themselves in.

Now I think it fits with our philosophy of law connecting 
with every aspect of human experience that we think that our 
law graduates can engage in every important issue and that 
also, something I have written about in my scholarship, is that 
the law is not just that which is embodied in case law or even 
in formal documents, like the Constitution. Very much of what 
is important for lawyers and law graduates to work on is the 
way the law is translated through policy propositions, through 
administrative agencies, through executive officials and the 
way they enforce the law, so we take a multifaceted view.

We have continuing issues with race in society and the way 
government and law enforcement apply the laws unequally, 
and our graduates are engaged and need to be engaged in that. 
We have tremendous and increasing income inequality and 
we have continuing dialogue on that as well. For instance, 
we recently hosted a group talking about campaign finance 
reform and money in politics. This is the kind of discourse that 
goes on weekly or daily at the law school.

Increasingly, we are tackling the world’s biggest problems. 
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We have just entered into partnerships with U.N. agencies to 
place Penn Law students in their third year to work on issues 
of gender equity and human rights around the world as fellows 
working with the U.N. lawyers on some of those pressing 
problems. We want them engaged with those problems and we 
are actually hoping that they start working on those problems 
while they are here in law school and do not wait until after 
graduation.

We also are one the first law schools to require pro bono 
service as part of the J.D. Every second and third-year law 
student here at Penn Law must do 35 hours a year of pro bono 
service in the Philadelphia community; 70 hours total, in order 
to graduate. Most of our students exceed it, some by two or 
three times. Every year, Penn Law students are completing 
about 30,000 hours of pro bono service for real clients in the 
Philadelphia area. It is our way of showing our students that 
they are entering a profession where they have an obligation to 
seek legal reform and it is a core part of their legal education. 

We expect that it is going to be a core part of their role as 
lawyers.

What do you like to do in your spare time, if any?
I enjoy spending time with my family. My wife, Jennifer, is also 
a University of Pennsylvania professor. She is a health policy 
expert who teaches in both the social policy school and the 
medical school. We have three active children who are tennis 
players, as well as engaged in a number of other activities. 
I follow them around the city or the state, or sometimes the 
country, at USTA tennis tournaments along with my wife, who 
is a great player herself.

I generally love sports and I root for the Philadelphia teams 
at every point, except when they are playing my St. Louis 
Cardinals.

Richard G. Freeman (rgfrim@aol.com), a sole practitioner, is a 
member of the Editorial Board of The Philadelphia Lawyer.

We have continuing issues with race in society and the way 
government and law enforcement apply the laws unequally, and 

our graduates are engaged and need to be engaged in that.
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There are online message boards where aspiring lawyers say 
they have tattoos and/or plan to get more, including visible ones, 
and they are asking about any potential negative career effects. 
The Marquette University Law School faculty blog had a post 
titled “What Happens when the Tattoo Generation Goes to Law 
School” that elicited a number of comments. One commenter 
seemed to prefer the idea of a lawyer with visible ink, saying 
that he “would rather have a person who has their sins laid out 
than tucked away.” Another commenter, a first-year law student 
who mentioned her visible ink and plans to add to it, said she 
would “rather be known as an excellent tattooed lawyer than as 
a mediocre lawyer without tattoos.” An additional commenter, 
who described himself as a “managing partner of a practice 

group within [his] firm,” said, “If you are 
good at what you do, your greatest strength 
can be opposing counsel underestimating you 
because you do not fit within the norms of a 
conservative culture.”

One blog post, “Do Lawyers Need to 
Hide their Tattoos at Work,” claims that a 
“whopping 45 percent of all law students have 
a tattoo.” This post is found on the website 

of a company called Tat2X, which makes products – such as 
tattoo cover-up sleeves, cover-up tape, and concealer makeup 
– that help customers hide their otherwise visible tattoos from 
their bosses (at least long enough to pass the job interview). 
One commenter said that even though he has visible tattoos, he 
would not spend money on a lawyer who had them. Another 
commenter, who saw nothing wrong with tatted lawyers, said 
that if judges “can’t handle your tattoos,” then they should “just 
close their eyes and listen to what you have to say.”

Lawyer Alison Monahan knows lawyers with tattoos but “not 
in places that are visible in a typical work setting.” Monahan 
is part of a joint operation called the Law School Toolbox 
(lawschooltoolbox.com), which seeks to “demystify the law 

L ong considered as fringe, especially for someone who was 
not in the military, tattoos are now part of mainstream culture. 
In fact, some 40 percent of U.S. adults between the ages of 

26-40 have at least one tattoo, according to the Pew Research Center. 
Has society reached the point where it is acceptable for a lawyer to 
have a tattoo? Or should any “Esq.” body art remain a secret affair?
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school experience.” When asked if tattoos on a lawyer might 
deter potential clients, Monahan thinks it “depends on the type 
of law, and the type of client. In some cases, maybe it could 
help create a commonality of interests (say if the lawyer does 
criminal defense or marijuana law), but that's probably not the 
case in other situations, where potential clients expect their 
lawyer to look conservative.”

Lawyer Kathy Morris says that, “In general, clients don't 
expect their lawyers to be tatted; the only ink they generally 
expect to see is for signing a contract or settlement agreement.” 
Morris, who is also a longtime career counselor for lawyers 
and founder of Under Advisement, Ltd. (underadvisement.
com), has several non-visible tattoos that she loves, but is 
“waiting until retirement to add the visible variety.”

Like few other subjects, tattoos can beget a generational 
divide. “I think it is beginning to depend on the age of the 
client and the type of legal matter. Young, themselves perhaps 
tattooed, tech entrepreneurs could well find a visible tattoo on 
a lawyer to be a sign of compatibility; more senior/traditional 
corporate clients may, to their dismay, have spirited offspring 
with visible tattoos, and don't really want to see them on their 
lawyers,” says Morris.  

It does not appear that the American Bar Association has any 
official policy on tattoos. But the court of first impressions can 
render its own judgements, and they can be as permanent as 
any body art.

“The legal industry is generally traditional and formal 
when it comes to professional appearance, and the pressure 
to conform to those conservative norms is more subtle than a 
decree or even recommendation from a bar association,” says 
lawyer Shauna C. Bryce, who adds that such pressure is “just as 
effective. People feel it, and in most cases, they either conform 
to the environment they’re in, or they leave for an environment 
that’s more open to their needs.” An advice columnist for 
Bloomberg Law, Bryce (brycelegal.com) works with lawyers 
to aid their career development and career transitioning. “I 
doubt many judges or hiring attorneys would openly admit to 
the bias,” Bryce says, “but I have little doubt the bias would be 
there. Even if only unconsciously. And so generally speaking, I 
would advise against a visible tattoo for lawyers who expect to 
work with corporate clients or appear in the courtroom.”

However, she does envision some situations where a lawyer 
actually might benefit from being tattooed: “I think there are 
a handful of times when tattoos, whether visible or hidden, 
might actually give a lawyer added credibility with her 
clients. An attorney working on prisoners’ rights, for example, 
might have additional rapport with her clients, or an attorney 

who works with other populations among whom tattoos are 
common: artists, musicians, military personnel and veterans, 
mixed martial artists and other athletes.”

Bryce also raises the possibility of the overall atmosphere 
being different down the road: “Even the legal sector changes 
with time. Thirty years from now, as today’s tattoo-friendly 
law students advance to positions of influence, it may seem 
quaint that we even discussed this topic.”

In the end, it is probably prudent to delay getting that oh-so-
cool scorpion inked on your neck. As Bryce says, “The reality 
is that today – and for the foreseeable future – visible tattoos 
are likely to have a negative impact on your career options.”

Ray Cavanaugh (sentbygatsby@gmail.com) is a member of the 
American Society of Journalists and Authors.
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I will reserve for another day - given world enough and time 
- the bright and shining lights among the ranks of the first two 
categories, and address for the moment the “stars” in the third 
class - then seated in the “Pantheon of Crime” - the criminals 
whose exploits, whether factual or fabled, were the stuff of local 
legend.

As in every other endeavor, there are journeymen practitioners 
and there are standouts.  Among the denizens of the criminal 
class, celebrity status was generally based upon one or more of 
the following factors: creative concept, excellence in execution 
and incredibly lucky escapes. Sometimes it was a lifetime body 
of work; more often it was a single piece of work which became 
the stuff of legend.  A few examples seem in order; names may 

be altered to protect the guilty.
Billy Blue and some friends drilled a hole 

in the roof of Robert Hall Clothing Company 
and made off with 200 suits.  Junior K did the 
same at a Food Fair and used a hoist to lift 
the safe through the roof.  Dickie Daylight, 
who worked solo as a house burglar, was 
so meticulous that his thefts were often not 

discovered until days later.  Little Doug and Company held up 
the manager at E.J. Korvette’s Department Store one New Year’s 
Day and got away with the prior week’s receipts.  Red Charley 
was reputed to have burglarized every apartment in a Society 
Hill high-rise on a single day, posing as a smoke alarm inspector.  
On another occasion, he and his cohorts stayed late at the cinema 
and drilled their way into the vault of the bank next door.

There was Cherry Hill Fats, a morbidly obese criminal 
mastermind, who used a repertory company of criminal 
associates to pull off one larger-than-life, “can you believe it,” 
caper after another, including retrieving a government-seized 
safety-deposit box from a bank, and high-jacking a truckload of 
cans of an inexpensive house paint and “re-labeling” them with 

E very community, whether actual or virtual, has its celebrities, 
whether actual or virtual.  In the sector of the legal community 
where I practiced early on, there were superstar prosecutors; 

celebrity lawyers among the defense bar; and, of course, among 
the defendants themselves, contemporary local successors to the 
legendary criminal icons of an earlier time.

By Steve LaCheen

ANNALS OF JUSTICE

THE STARS,  
IN ALIGNMENT
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counterfeit labels of an expensive brand, to complete a criminal 
“hat trick,” cheating the seller, the fence and the ultimate 
consumers in the same caper.

And then there was Pasquale Sole, called “Patty,” who along 
with several others was considered to be a criminal of a different 
stripe - so tough and so independent that the local mobsters 
were afraid of him because he was not only openly defiant of all 
authority, including theirs, but simply was his own man, doing 
his own thing, in his own way - “Every man for himself and God 
against all” would have been his motto, if he had one.

At some point, Pat Sole was referred 
to me by a long-time client of mine 
named Mike O’Leary, who was a part-
time bartender and a full-time I-didn’t-
know-what because he had never been 
arrested.  Michael was something of a 
local celebrity himself, as the result of 
being, with his wife Leah, the subject 
of an article in the Philadelphia Daily 
News about the New Age astrological 
horoscopes offered by their company, 
Philadelphia Resident Astrologers, Inc.

Based on O’Leary’s recommendation, 
I visited Sole who, having been denied 
bail, was that day confined in the 
sheriff’s cell room on the seventh floor 
of City Hall, while waiting for his case 
to be called.  After being admitted to the 
visiting area to meet with my potential 
client, I was surprised to see him eating 
a South Philly cheesesteak and drinking 
a beer, treats arranged for him by his 
guards, who, not surprisingly, were enjoying lunches of similar 
exotic viands, no doubt as guests of their grateful charge.

Sole explained to me the circumstances surrounding his 
arrest for attacking and knocking out a Philadelphia detective 
with a blow to the back of the head.  As it happened, the 
incident had occurred on the sidewalk when he had rounded a 
corner and confronted a scene in which a man was pointing a 
gun at an apparently unarmed victim.  Sole, thinking he was 
witnessing a robbery in progress, snuck up behind the gunman 

and administered a blow to the head, causing the man and his 
weapon to fall, giving the victim the opportunity to shout a 
gratitude and flee the scene.

Sole picked up the gun and only then recognized the erstwhile 
gunman as Detective Sofranski, who he knew from prior 
contacts, to whom he immediately turned over the revolver in 
his hand. He was promptly arrested for Assault & Battery on a 
Police Officer, and placed in the “paddy wagon” that had been 
summoned to take into custody the escaped miscreant.

Moving forward, we agreed upon a fee, and I entered my 
appearance on behalf of the defendant. 
The case was listed for trial before a judge 
I knew to be fair, and we waived a jury 
and went to trial. Once it became clear to 
the judge how the circumstances of the 
confrontation were totally ambiguous, 
without any proof that Sole knew either 
party, and that the scene would have 
looked like a hold-up in progress to 
any bystander, the Court sustained a 
defense demurrer and found Sole not 
guilty.  Having disposed of the case so 
advantageously both as to cost and result, 
I felt that I had earned whatever future 
business Sole might be able to refer to 
me.

Six months or so later, however, I 
learned from another client - Sammy “the 
Barber” LaRussa - that he was involved 
in a domestic dispute with his wife; and 
her brother had threatened to kill him.  
His wife’s brother, as it happened, was 

Pasquale Sole.  The potential conflict of interest convinced me 
to pass on becoming involved in any event, and I participated in 
further discussion only to the point of recommending settlement, 
rather than litigation, as being in the best interests of both parties, 
as well as their children.  I do not recall whether and to what 
extent they took my advice.

I do remember, however, being disappointed when, about six 
months later, I heard that Sole had pled guilty to committing 
a burglary in Montgomery County.  Rumor was that, although 

He was promptly 
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miscreant.
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the victims had been unable to positively identify him, he had 
admitted the offense and returned most of the stolen items. In 
return he was able to negotiate a county sentence of less than 
two years.

Next time I saw O’Leary, I asked him if he thought Sole had 
gone to another lawyer because of the 
dispute with my other client.  “Not 
at all,” said O’Leary.  “He wanted to 
come to you, but I asked him not to call 
you, and get somebody else.”     I asked 
why.   O’Leary said he couldn’t discuss 
it then, but would tell me everything 
later when he could. 

A year later, he did.
“I had to wait until I was sure it was 

all over, for good,” he said.  “Is it true 
that everything I tell you about past 
events is confidential, and you can’t 
disclose it even if you wanted to?”

I explained that was generally true, 
except if the client attacked me or my 
representation.

“No chance of that,” O’Leary said.   
“You never did nothin’ wrong, because 
you never knew what really went down.  
It was an honest-to-God coincidence 
that Patty showed up when he did, but 
it was me he rescued when he cold-
cocked that cop who had nabbed me 
driving a hot car. Since I had no priors, and he never got my 
license, the cop could never ID me; and Patty took the heat.”

“So what has that got to do with telling him to get another 
lawyer for his case in Montgomery County?”

“Remember there was a killing in Philadelphia in which 
a bookie was killed a couple years ago?” I said I didn’t, but 
so what.  “Well, Patty was the prime suspect in that killing.  

What got him off the hook and cleared him was the burglary in 
Montgomery County which, coincidentally, happened the same 
night about the same time, about 20 miles or so away.”

“I still don’t get it,” I said.  “If Pat was committing the burglary 
in Montgomery County, what did that have to do with me, or 

my representing him; or you, for that 
matter?”

“Well, there you have it,” said Mike.  
“Just  imagine  if  someone else had 
committed that burglary.  Like me, 
for example.  Or, better yet, suppose 
there never was a burglary.  Suppose 
the victim in that case turned out to be 
a relative of someone you knew.  Like 
me, for example.”
 Postscript:

Pasquale Sole was never charged 
with the homicide.  He served a 
moderate sentence for the burglary, 
and within a year of his release was 
shot to death in a gun battle with police 
at the scene of a hold-up.

Mike O’Leary and his wife 
continued their astrological fricassee 
as long as the market supported that 
particular New Age entrepreneurship.  
And then, several years later, without 
prior notice or any warning signs, he 
was diagnosed with an aggressive 

cancer and within several months was gone.  He was only 39 
years old when  he died.

Steve LaCheen (slacheen@concentric.net), a partner with LaCheen, 
Wittels & Greenberg, is a member of the Editorial Board of The 
Philadelphia Lawyer.

“Is it true that everything I tell you about past events is 
confidential, and you can’t disclose it even if you wanted to?”

Michael and Leah O'Leary



Silly season for my family and friends 
involved the singer Tom Jones, a hearty 
guy who has been belting out songs from 
the mid-1960s through the present. You 
might fairly question what Tom Jones 
has to do with silly season or anything 
else for that matter. It started when 
one of our number announced that he 
was attending the Midwest reunion of 
the Jones branch of his family. I never 
knew he had Jones’s in the family tree 
but did not demand to see a genogram 
or contact the Mormon genealogists 
for fact checking. We paused from our 
summer meal and summer drinks when 
he mentioned that the organizer of the 
reunion was----Tom Jones.

I blame myself, as well as the food, 
the friends, the drink and the sun. 
Before I could reflect and stop I found 
myself holding my clenched fist to my 
mouth as an imagined microphone and 
heard my own familiar if distant voice 
belting out the opening of Jones’s first 
big hit:

“It's not unusual to be loved by 
anyone…”

I am afraid it was all down hill from 
there.

One or two others ignored the groans 
and the derisive laughter and joined 
in with additional approximated lines, 
half-remembered.

“It's not unusual to see me cry… I 
wanna' die…”

A few more skipped to the bang up 
finish. Everyone knew the words:

“…whoa-oh-oh-oh-oh…”
We are not usually like that. Honestly. 

Or at least I do not think so. Blame it on 
the silly season.

Tom Jones has been around for a 
while. He was born in Wales in 1940, 
the son of a coal miner. Those Welsh 
miners you might remember were 
famous for their singing on the way to 

the pits. I suppose singing may be all 
they have now after Maggie Thatcher 
closed the collieries and made them 
all, as the Brits are fond of saying, 
“redundant.”

Jones spent a year in bed as a kid 
recovering from Tuberculosis.  He 
married at 16 and stayed married 
to the same woman with probably 
hundreds of detours and dalliances over 
the decades. At 75 he may now be a 
paragon of fidelity.

Jones exploded on the world in the 
1960s-----a pretty explosive time.

He has sung and recorded in most 
every style from rock, to soul to blues, 
to country. He was good friends with 
Elvis until the “King’s” demise.

I have images of Tom Jones belting 
out his “Unusual” song over the decades, 
sometimes in a tuxedo, sometimes in a 
fancy glittering Las Vegas body suit, 
occasionally in a Neru/Mao jacket.

He and his music may be timeless 
if the word can be applied to someone 
who never seemed completely in and 
never completely out of style.

After his initial mid-1960s entry 
splash, Tom went on to sing for James 
Bond films (What’s New Pussy Cat…
whoa a whoa a whoa… Thunderball…
whoa a whoa…). He even walked onto 
a show my children watched as kids, 
“Fresh Prince of Bel-Air.”

Tom Jones became “Sir Tom Jones” 
and entertained the British Royal 
Family at their charity fundraisers. He 
outdid all the aging rockers with a voice 
that was still going strong. The Royals 
and the thousands in the crowd swayed 
to the refrain of his hit “Why, why, why, 
Delilah?”, managing to ignore the very 
politically incorrect if not downright 
misogynist lyrics that told the tale 
of a jealous man who killed his lover 
because she slept with another.

There were years when he recorded 
little and cashed in for millions doing 
Las Vegas shows. But he always came 
back.

I saw him once on a New Year’s 
Eve “Dame Edna” television show. 
The Dame is a hilarious cross-dressing 
character created by Barry Humphries, 
an Australian comedian, known for 
her wild tinted hair, cat’s eye glasses, 
and outrageous comical questions put 
to hapless guests. She was not quite 
buying Tom’s story that his nose job 
surgery was due to damage from 
fistfights in his youth. “If that’s your 
story, sweetie…”

So silly the season just might be, but 
I suppose that in the end:

It’s not unusual…“…whoa-oh-oh-
oh-oh…”
Epilogue:

I eagerly awaited the return of my 
brother-in-law from his Jones reunion 
foray. I waited a decent interval before 
questioning him while he unpacked 
his luggage including the t-Shirt, that 
proclaimed, “I’m from Milwaukee and 
that’s not funny.” I could finally wait 
no longer and asked him point blank if 
Tom Jones had appeared.

Yes, he responded. There was a Tom 
Jones. But he was not a singer. He was 
a lawyer.

Michael J. Carroll (mcarroll@clsphila.
org), a public interest attorney, is a 
member of the Editorial Board of The 
Philadelphia Lawyer.
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By Michael  J.  Carrol l

SILLY SEASON

T he Brits have a notion of the “silly season;” a time, usually in 
summer, when news stories that are not really news or stories 
appear in the media because there is little else to report. 

Sometimes the silly season can flow beyond the news into everyday life.





Alcoholic cider is defined in Pennsylvania law as 
any beverage produced from fermentation of fruit or 
fruit juice having between 0.5 percent and 5.5 percent 
alcohol by volume (ABV) and not sold as a wine. The 
distinction of cider from wine is important. A beverage 
crafted in the same way with the same ingredients by 
the same company and having more than 5.5 percent 

ABV is considered a wine. While the former beverage 
can be produced and sold under a brewery license, the 
latter must be produced by a winery and these licenses 
have differing sales restrictions. 

These restrictions between cider and wine can create 
both logistical and financial hardships for fledgling 
cider makers. A brewery may sell its product directly to 

A lcoholic cider seems to be everywhere lately. The reason for this recent rise in 
popularity is debatable. Many credit it to Sam Koch of The Boston Beer Company, 
and the popularity of The Boston Beer Company’s Angry Orchard Hard Cider is 

perhaps doing for cider what its Samuel Adams did for the craft beer industry years ago. 
In Pennsylvania, at the time of this writing, there are more than two dozen cideries open 
and operating with more coming into existence all the time.  

PENNSYLVANIA’S

 CIDER  
HOUSE  
RULES

The Difficulty of 

By Michael Schlagnhaufer



the consumer at the brewery, to restaurants, hotels or to a beer 
distributor. However, a winery may only sell to customers at 
the winery, to state-owned wine and spirits stores and to retail 
licensees, but not to the beer distributor network.  

Cideries are left with several choices, and none are optimal 
for purposes of freedom of product creation or sales and 
distribution. They can either apply for a brewery license, a 
winery license or both. A brewery license, as stated, limits 
products to an ABV below 5.5 percent but allows sales 
to Pennsylvania’s huge beer distributor network so their 
customers do not have to travel to the cidery but can find the 
product nearby. A winery license allows more freedom of 
creation but final consumers must come to them or order by 
the drink at a retail licensee. A winery license does allow for 
sales within the state-run stores but requires large sales volume 
and retail licensee requests and is notoriously challenging.

The final choice of applying for both types of licenses 
comes with its own unique set of challenges. At its discretion, 
the Pennsylvania Liquor Control Board (PLCB) can approve 
or disapprove dual-licensing a single space for both a brewery 
and a winery. If the PLCB does not approve a dual-licensed 
facility, the cidery would need either two separate spaces 
with separate equipment or one divided area with separate 
equipment and ingredient storage. If the license is granted 
under either scenario it will at least add increased costs of 
annual PLCB licensing fees on top of any added equipment 
and constructions costs for maintaining two spaces.

Put simply, for these businesses, new and often small with 
shoestring budgets, this is a difficult and in some ways unfair 
process. Unfair because neither the winery nor the brewery 
are hampered by additional restrictions simply because of 
particular components of their products. A winery can create 
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a beverage using fruit and fruit juices containing up to 24 
percent ABV regardless of the ingredients. A brewery, on the 
other hand, has no upper limits on 
the ABV of its products as long as 
they are not made with fruit juice. 
This seemingly arbitrary 5.5 percent 
ceiling on a drink made from fruit 
or fruit juice by a brewery forces 
a cidery to either stifle creativity 
or incur additional and often 
unreasonable expenses.

That is, of course, only the law 
for producing cider as it stands 
today. A solution to these problems 
is both obvious and possible: 
amend the law to create a cidery 
license. Pennsylvania is generally 
manufacturing-friendly, especially 
where it relates to production of 
alcoholic beverages. While retail 
licensees are limited in number per 
county and typically are purchased 
on the open market, manufacturing 
licenses are not and can be obtained 
directly from the PLCB. By paying a fee and having legal right 
to occupy a building, any person or company can purchase a 
brewery, winery or distillery license from the state.

The Pennsylvania Liquor Code already recognizes alcoholic 
cider as a distinct beverage separate from wine or beer, so a 
separate license category should not be necessary. This could 

be accomplished through a legislative act and could easily be 
distinguished from either a brewery or a winery license by 

putting restrictions on the allowable 
base ingredients. These restrictions 
could limit what the cideries can 
produce to drinks created only from 
certain fruits such as apples or pears. 
This license could even go so far as to 
include honey- mead and stave off future 
complaints by the mead industry that is 
also on the rise in Pennsylvania. This 
change could appease complaints from 
both wineries and breweries through 
the restriction of the ingredients used, 
as well as allowing sales to distributors 
but not to the state store systems.

Unfortunately, this is Pennsylvania 
and changes to the liquor licensing 
laws are as slow-to-move as the system 
is ponderous. While a change is needed 
and certainly possible it is unlikely to 
happen in the near future. However, 
if both existing and new cideries push 
for it and possibly get support from the 

brewery associations (often inclusive and supportive groups) 
it might not be far off.

Michael Schlagnhaufer (Michael Schlagnhaufer@gosimon.
com) is an attorney at Simon & Simon, P.C.
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On June 8, Pennsylvania Gov. Tom Wolf signed into law 
bipartisan legislation proposed by the members of Senate 
that would loosen the alcohol laws in the state. According 
to Gov. Wolf, this is the largest reformative action that 
the Commonwealth has taken since Prohibition. In 2011, 
Pennsylvania House Speaker Mike Turzai attempted to write 
legislation that would privatize the sale of wine and spirits 
in Pennsylvania. After being rejected as legislation, the plan 
was brought to the floor again by Sen. Charles McIlhinney 
two years ago. The Senate rejected the bill. Fortunately for 
Sen. McIlhinney, he was given the opportunity to once more 
author a reform of liquor laws in Pennsylvania - that have 
been in place for more than 80 years. 

Included in the bill are a number of reforms to the 
state alcohol laws that legislators believe will provide a 
significant benefit for consumers.  The former restriction 
on alcohol sales in the Commonwealth on Sundays and 

state-mandated holidays has been lifted. Customer loyalty 
programs have been enhanced and coupons will now be 
available at state-run wine and spirits, or “state,” stores. 

Besides the opportunity for state stores to offer discounts 
and specials through flexible pricing guidelines, restaurants 
and hotels are now allowed to sell up to four bottles of 
wine per customer for take-out and grocery stores currently 
selling beer are now allowed to sell consumers up to four 
bottles of wine. Also, direct shipment of wine to people’s 
homes and sales of six packs of beer by gas stations are 
now permissible under the new legislation. There are more 
applications expected to be added. 

Pa. Liquor Law Update



“ ”By M. Kel ly  Ti l ler y

Proving  
KAREN’S 

THEOREM

M y girlfriend and I just finished Walter Isaacson’s 
excellent biographies of Steve Jobs (“Steve Jobs,” 
Simon & Schuster, 2011) and Albert Einstein 

(“Einstein – His Life and Universe,” Simon & Schuster, 2007). 
Unlike me, Karen is quite spiritual and finds serendipity and 
wonder in so many things that I find readily explainable by 
logic and/or science. But, as she so often does, she made an 
observation that caused me to rethink my position on something.

Two years my senior, Isaacson, 
like me, grew up in New Orleans. 
Although he went to Newman, the 
premier Jewish high school and I 
to Jesuit, the premier Catholic high 
school, the Crescent City is so small, 
we must have crossed paths at some 
point.  

Einstein believed that there was 
a grand order to all the wonder of 
the universe and that very order was 
God. Karen observed that Steve Jobs 
was born the same year Einstein 
died, although less than two months 
before. She posits that the order of 
the universe requires or provides that 

one visionary/notable person arise 
when another falls. One need not 
believe in reincarnation, an afterlife, 
kismet or karma to ponder whether 
there is something to this.

As the son of a lawyer and science 
teacher, and as an amateur historian, I 
have always looked to logic, science, 
law and the historical record, not 
faith or speculation to determine the 
validity of a proposition.

Like Einstein, Karen revels in 
concepts and theories, but is neither 
fond of nor facile at proving them. 
Einstein left to his colleagues 
more astute at mathematics and 
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experiments to test and prove his theorems. It appears my 
fate is to so serve my muse. Thus, I set out empirically, albeit 
admittedly anecdotally, to test “Karen’s Theorem.”

History is replete with birth and death “coincidences.”  
Arguably the two most influential men of the 19th century, 
Abraham Lincoln and Charles Darwin, were born on the same 
day, February 12, 1809. And every school child knows that 
Thomas Jefferson and John Adams died on the same day, July 
4, 1826, precisely 50 years after July 4, 1776, the day the 
Declaration of Independence was approved.

Samuel Langhorne Clemens (Mark Twain) was born on the 
day of the appearance of Haley’s Comet in 1835 and died on 
the day of its next appearance in 1910. Strangely, the year 
prior to his death, he predicted the same saying, “I came in 
with Haley’s Comet in 1835. It is coming again next year, and 
I expect to go out with it.” And he did.

William Shakespeare is said to 
have been born and died on the same 
day of the year, April 23 (b. 1564, d. 
1616).  

Is it mere coincidence that the 
“discoverer” of America, Christopher 
Columbus, was born in 1451, the 
same year the man for which it was 
named, Amerigo Vespucci? Or is it a 
cruel twist of fate that the greatest of 
U.S. presidents, Abraham Lincoln, 
died in the same year the most 
lackluster one, the bloviating Warren 
G. Harding, was born (1865)?

Stephen Hawking was born on 
the 300th anniversary of Galileo’s 
death. And he holds the Lucasian 
Professorship of Mathematics at 
Cambridge University, a post once 
held by Sir Isaac Newton.  What are 
the odds?  

While interesting and perhaps 
purely coincidental, none of these are 
“replacements” of great personages. 
And none address directly the issue 
at hand, which is whether there is 
historical evidence to indicate that 
when one notable person departs this vale of tears, another 
takes his/her place. Does “The Stork” really have some 
handshake deal with “The Grim Reaper?”

The Oxford English Dictionary (2d ed., Vol. III, 1989, 
Clarendon Press, p. 450, Def. 4) defines “coincidence” as 
“a notable occurrence of events or circumstances having no 
apparent causal connection.” Thus the question is whether one 
can discern any significant pattern and/or frequency of birth/
death events where we may conclude a causal connection not 
apparent on its face.

Before delving into the evidence available of recorded 
human history, I examined some interesting mathematical 
analysis. Bruce Martin’s piece in the Skeptical Inquirer, 
Vol. 22.5, September/October 1998 titled “Coincidences: 
Remarkable or Random” states and proves that “In a random 
selection of 23 persons there is a fifty percent chance that at 

least two of them celebrate the same birthdate.”
There is probably something to this. It seems that personages 

as disparate as Vladimir Putin, Yo-Yo Ma, Oliver North, 
Elijah Mohammad, Louis Leakey and Andy Devine were born 
on October 7, the date of my birth. I never studied statistics, 
but logic suggests that Martin’s analysis applies similarly to 
Karen’s birth/death postulate.

Attempting to prove Karen’s Theorem lead me first to 
“Kelly’s Corollary” that great men are often born in the same 
year and many often die in the same year.  There are many 
curious examples - Columbus and Vespucci (b. 1451); Lincoln 
and Darwin (b. 1809); Jefferson and Adams (d. 1826), Madison 
and Burr (d. 1836), Dumas and Hugo (b. 1802), Mellon and 
Rockefeller (d. 1937), Locke and Spinoza (b. 1632), Rousseau 
and Voltaire (d. 1778), Degas and Rodin (d. 1917), Monet and 
Renoir (b. 1840) and the curious trifecta of Bach, Handel and 

Scarlatti (b. 1685).
Is it coincidence that William 

Shakespeare and Christopher 
Marlowe, the man some claim really 
authored works attributed to The 
Bard, were born in the same year 
– 1564?  Or that inventors Thomas 
Alva Edison and Alexander Graham 
Bell were both born in 1847?  And my 
favorite, the odd triumvirate of 1837 
baby boys – Sitting Bull, J.P. Morgan 
and Grover Cleveland. But if there is 
rhyme or reason to any of this, what, 
pray tell, is the significance of Helen 
Keller and Douglas MacArthur being 
born in the same year (1880)?

Returning to the Jobs/Einstein 
juxtaposition brings to mind an earlier 
and perhaps even more significant 
such birth/death “coincidence” – 
Galileo Galilei left this world the 
same year Isaac Newton (later 
“Sir”) entered it (1642). Or how 
about Mozart dying in the same year 
Samuel F.B. Morse was born (1791)?  
Coincidence or cosmic design?

One of the most fascinating and 
useful historical research tools I have ever encountered, 
pre-Internet, is Bernard Grun’s “The Timetables of History” 
(Simon & Schuster, 3rd ed. 2005). This 724-page tome 
handily lists most major events in recorded human history 
from approximately 4,500 BC to 2004 in seven areas of human 
endeavor: “History & Politics,” “Literature & Theatre,” 
“Religion, Philosophy and Learning,” “Visual Arts,” “Music,” 
“Science, Technology & Growth” and “Daily Life.”

The book includes, among many other things, births and 
deaths of hundreds of political and military figures, painters, 
sculptors, actors, poets, composers, musicians, philosophers, 
jurists, scientists, explorers, educations, historians, investors, 
industrialists, architects and religious leaders. Grun does not 
explain the criteria used for inclusion of persons’ births/deaths, 
but one may surmise that inclusion required some lasting 
contribution to mankind and/or some significant impact on a 

I love that  
Leonardo da Vinci, 

listed simply  
and uniquely as a  
“universal genius,”  
was born (1452)  
and died (1519)  
in years when  
no one else of  
note arrived or 

departed. 

30   the philadelphia lawyer   Summer 2016



the philadelphia lawyer   Summer 2016 31

large number of people, especially over an extended period 
of time.

I love that Leonardo da Vinci, listed simply and uniquely as 
a “universal genius,” was born (1452) and died (1519) in years 
when no one else of note arrived or departed. He was, in all of 
recorded human history, truly sui generis. He took the place of 
no one and no one has ever taken his place.

The year 1500 is almost universally recognized as the 
beginning of “modern” history.  From the first recordation of 
human events, approximately 4,500 B.C., up to 1500, there 
are least 25 “coincidences” of the coming and going in the 
same year of notable men.  And yes, all such pairs were male.  
One may say that 25 incidences in more than 6,000 years (one 
every 240 years) are few and prove little, but perhaps that is 
all that was necessary…or then allowed.

After 1500, I expected to discover a substantial increase 
in birth/death pairings due to advances in recordation, 
preservation and sharing of information, longer life 
expectancy and improvements in transportation and scientific 
discoveries. Indeed, the first 100 years of “modern” times 
(1500-1600) saw a sharp rise of birth/death pairs of notables 
to 102 – in one century, over four times as many as in the 
preceding 6,000 years. The next hundred years (1700-1800) 
saw a slight increase to 111. Were these the cause or result of 
The Renaissance?  Astoundingly, in just the next half century 
(1800-1850), we see almost twice that number – 205!  And 
for the entire 19th century, we record a total of 341, almost 
three times as many as in the previous 6,300 years.  Progress, 
indeed.

Strangely, after 1920, Grun’s volume reports few births of 
notables. At first, I imagined the dearth of such births in the 
1920s attributable to the loss of almost an entire generation 
of young men in WWI as some cosmic punishment for that 
period of global insanity. But as the years flew by with scores 

of deaths of notables and few births, I had to conclude that this 
was no historical – cultural time warp/wasteland, but rather 
an undisclosed change in Grun’s editorial/research standard. 
From the 1920s on, Grun seems to record births at the date of 
death, making my analysis more cumbersome. 

In any event, I quickly realized that his work was of little 
use in proving Karen’s Theorem post-1920.  If complete and 
accurate, the last couple of notables born were Peter Sellers 
(1924) and Rocky Marciano (1925) and that just cannot be 
right.

Though I have neither the inclination nor the patience 
to conduct further study of either of these postulates, the 
abundant information on precise birth and death dates of 
notables readily available on the internet and the apparent ease 
of writing matching algorithms would suggest that someone 
should/will take up this research with dispatch.  If he were 
still with us, Steve Jobs would surely have an app for this.  
Einstein often concluded his papers with suggestions on how 
future experiments might test his theories and encouragement 
of others to do so.  So I suppose we are in good company.  

There is more here than meets the eye.  I am just not sure 
what.  Clearly, it will take a greater mind than mine to prove 
(or disprove) “Karen’s Theorem.” Karen and I look forward to 
commiserating with those noble and patient enough to carry 
this search for “truth” further.

P.S. This article was written in 2011.  Karen is no longer my 
girlfriend but is happily engaged to marry another.  I expect she 
will continue to inspire.

M. Kelly Tillery (tilleryk@pepperlaw.com) is a Partner in the 
Intellectual Property Department at Pepper Hamilton, LLP and a 
member of the Editorial Board of The Philadelphia Lawyer
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PUBLIC SPEAKING for Lawyers

As lawyers, we are expected to be able to rise and speak on 
a moment’s notice.  It does not matter if we are in court, the 
boardroom, or at a loved one’s wedding, we are supposed to 
rise to the occasion and inform, teach or entertain.  However, 
the secret that no one dares discuss is that most of us are 

B y  Jo h n  E .  S a v o t h

Public speaking encompasses all types of 
public presentations, from the courtroom, to 
the boardroom, to the synagogue or church, 

to the wedding reception or funeral.  "Speaking 
as a lawyer" is confined solely to courtroom 
presentations. Most of you have given a speech, 
either in your professional or private capacity.  
The memory of the initial fear is everlasting.  You 
were emotionally and physically in tremendous 
discomfort.  You felt lightheaded and had sweaty 
palms.   Your mind was on the brink of going blank.  
You kept trying to stay in the moment, with your 
mind racing ahead of you and the content of your 
speech quickly evaporating from your grasp.  You 
gazed out to your audience, feeling the pressure 
of their eyes on you, their expectation of your 
words.  Perhaps you were able to gather yourself 
and deliver the speech, or perhaps you made it 
partially through and jumbled together thoughts to 
eventually reach the end.  The latter is more likely 
than not.  What is it about public speaking that 
instills such fear in the most confident of us?  

“There are two types of speakers: those that are 
nervous and those that are liars.” ~ Mark Twain
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simply not proficient at public speaking.  We labored through 
law school, particularly moot court, with trepidation and 
lack of confidence. We thereafter became practicing lawyers, 
avoiding the courtroom or boardroom, looking for work that 
required little to no public speaking.  Or, we became trial 
lawyers, schooled in effective courtroom presentation, but still 
anxious about addressing a group outside of the courthouse.  
Rising at a partners meeting to speak to an issue or case still 
renders you uncertain of your effectiveness and ability.  Worst 
of all, you still dread having to speak at a family gathering, 
be it a wedding or funeral, knowing that your emotions 
will not permit you to deliver your remarks without anxiety 
creeping in and rendering you incapable of completing the 
verbal task at hand.  There is hope, though.  It has been shown 
that through deliberate and focused practice, the art of public 
speaking is a learned craft.  You do not have to be born with 
a silver tongue to accomplish it.  In fact, the harder you have 
to work at honing your abilities, the better and more credible 
public speaker you will be.  

I.  PREPARATION

The big secret that many public speakers fail to acknowledge 
is the amount of preparation that goes into a presentation.  The 
more you prepare, the more it will appear as though you are 

speaking extemporaneously.  It will also enable you to speak 
with confidence, having practiced the rhythm and cadence of 
your speech many times before actually giving it.  

AUDIENCE

This might seem obvious, but you must try and learn who 
will be in your audience.  Will it be comprised of professionals 
familiar with your topic or laypersons who have little working 
knowledge of the topic you will be speaking on?  This will 
enable you to tailor your remarks to a level of understanding 
commensurate with the group.  Always err on the side of 
simplifying the presentation because nothing loses an audience 
quicker if they feel you are speaking over their heads.  

PRACTICE, PRACTICE, PRACTICE

Do not assume that since you wrote the remarks you will 
be giving that you do not have to practice saying them aloud.  
It is imperative that you recite your speech as often as you 
can, going over each line, phrase and wording to make sure 
you are comfortable with what you have prepared.  Change 
something if you find yourself consistently stumbling over a 
particular passage, even if the change occurs on the eve of your 
presentation.  The key here is for you to be comfortable and 
conversant with the material so that it will flow effortlessly 
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during your presentation.  You will often find that word 
combinations that “looked” good in written form do not hold 
up when spoken out loud.  This is also your opportunity to 
establish a rhythm with the content of your speech, learning 
when you need to slow down or speed up and when to raise 
your voice or lower it.  These changes will only come about 
the more you practice out loud.  

II. CONTENT

One of the aspects of public speaking that is often lost on 
the practitioner is to acknowledge the difference between the 
spoken and written word.  Many fine writers fail as public 
speakers because they end up reading a nicely written piece 
to their audience instead of presenting a concise speech that 
touches upon the intended ideas.  There is a maxim often 
cited that if you cannot say it in 10 
minutes then it is not worth saying.  
This has changed a bit over time, 
with most TED talks coming in at 
15 to 18 minutes because it has been 
found to be the optimal length to keep 
an audience’s attention.  Your oral 
presentations must be concise with 
minimal extraneous material.  Start 
with a strong point and, likewise, 
end with a strong point.  The task is 
to learn to write with the ear for the 
spoken word instead of writing with 
a reader in mind.  There are several 
ways to accomplish this; a few are 
discussed below.

OUTLINE V. WRITTEN TEXT

 The choice depends on the 
type of speech you plan on giving.  
If it is more casual with a friendly 
audience, an outline will probably do 
the trick.  The benefit of an outline 
is that, if practiced sufficiently, 
your presentation will be less rigid 
and more engaging and, thus, more 
interesting to the listener.  A written 
text is necessary when you have 
specific details you must relay to the audience or the length 
of the speech requires specificity in order for you to cover 
everything and, still, remain within the time guidelines you 
have established.  However, if a written text is going to be 
used, it is imperative that you practice to ensure that the 
delivery is fluid and engaging.   

BREVITY IS KING

Most performers know the maxim that you have to “leave 
them wanting more.”  This is true in public speaking, which 
actually is a form of performance art. The speaker who does 
not know when to stop is a casualty most of us, unfortunately, 
have experienced.  If your primary goal is to keep your 
listeners’ attention throughout your presentation, as it should 
be, then always err on the side of brevity.  Highlight your main 
points with your own personal style and sit down.  

HUMOR

It is not a coincidence that stand-up comedy is often said 
to be the most difficult form of entertainment.  Humor is 
difficult, especially if you do not know your audience or 
if there is a disparity in senses of humor among audience 
members.  We have all been to the event where the speaker 
is introduced and she immediately tells a joke to “loosen” 
the crowd up and everyone chuckles out of politeness, not 
because the joke was funny.  Moreover, people are most likely 
not expecting something funny and are not prepared to laugh.  
Many of you may be good at telling jokes, but working a joke 
into a speech is fraught with many obstacles.  Again, you do 
not want to lose the focus of your audience if they do not think 
the joke is funny or if they just do not get it.  If the humor 
of a point is organic, that is, if it flows naturally within the 

context of your material, you may find 
success and add to the impact of your 
delivery.  Generally, avoid humor, but 
if you insist that it is part of your style, 
then have the audience smiling with 
you, not at you.  

III. THE BODY

The use and positioning of your 
body is a vital component of any oral 
presentation.  It is often said that the 
longest distance in the world is the 
three feet one travels from a seated to 
standing position.  Once you rise to 
give your speech, you are no longer 
part of the audience or panel.  All eyes 
are on you as well as all ears attuned to 
your words.  The audience is not only 
listening to you; they are watching you 
and therefore your movement should 
not detract from your speech.  In fact, if 
done effectively, your body movements 
can add to the overall presentation.  
The reverse is also true, for poor 
body mechanics can detract from the 
effectiveness of the presentation or 
send the wrong message.  

POSITIONING

The decision whether to stand in one place or move about 
is dependent on the facility and the length of your speech.  Of 
course, if you are delivering your remarks from a microphone 
at a podium, it will be difficult to move away from it.  However, 
if you are speaking to a small group without amplification or 
if you have a lavaliere mic, you may want to change positions 
as you proceed through your speech.  Your movements 
should be smooth and related to the content of your talk.  For 
instance, if you are making a certain point and then changing 
topics to proceed to another point, it can be effective to then 
change your position by taking a few steps as you move into 
the next point.  This will give the audience a visual cue that 
a new point is about to be made.  The goal is to make the 
positioning of your body appear seamless to the content of 
your presentation.   
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YOUR HANDS

Many folks have trouble deciding 
what to do with their hands during 
a presentation.  Again, if you are 
behind a podium, you can simply place 
your hands on either side of it and 
occasionally raise a hand to make a 
point.  If there is no podium, you should 
use your hands in the same fashion as 
the movement of your feet as noted 
above.  A raised index finger to specify 
a particular point or a chopping motion 
to highlight repetitive phrasings can be 
effective.  The key is to not overdo it.  

YOUR EYES

As with speaking to a jury, you must 
seek out constant eye contact with 
members of your audience to make 
them feel engaged with the process and 
presentation.  Even if you must read 
your speech due to its length and/or 
complexity, make sure you consistently 
raise your view to your audience.  
Otherwise, you will quickly lose them 
as you continue to read on to the finish.  

YOUR VOICE

The effective use of your voice during 
a speech is one of the most overlooked 
aspects in public speaking.  There are 
two primary components of your voice 
that can be effectively modulated 
during a speech: volume and speed.  
As for volume, it is not automatic 
that emphasis is created by raising 

the volume of your voice in making a 
specific point.  In fact, it can be quite 
effective to lower the volume when 
making an important point, thereby 
drawing the attention of the audience in 

to make sure members hear exactly what 
you are saying.  If you are comfortable 
with raising your voice during a speech, 
limit it to a single word or short phrase 
to avoid the audience “pulling back” 
from you, thereby losing them in the 

process.  Likewise, when making a 
specific point, it can be extremely 
effective to slow your cadence down 
while enunciating the words. This 
will, again, draw the audience into the 
content of your presentation. Speeding 
up is rarely used for the simple reason 
that it may cause your audience to miss 
some of what you are saying and, in 
turn, tune out.   

The above recommendations will 
hopefully help you on your way to 
becoming a more effective public 
speaker.  A final point to be made is 
for you to fully understand that you 
are unique, that your experiences, both 
professional and personal, are different 
from everyone else.  Use that difference 
to your benefit.  It may seem easier to try 
and emulate a speaker that you admire, 
but it will be more effective for you to 
draw on your own, personal makeup 
to communicate to your audience.  
Copying another is akin to reading what 
you wrote: you will find it difficult 
to fully connect with the audience. 
Present yourself, flaws and all, and you 
will find that interest and attention will 
be fixed upon you by being genuine  
and credible.  

John E. Savoth (Jesavoth@mail.
widener.edu), adjunct professor of law 
at Widener University Delaware Law 
School, is a Past Chancellor of the 
Philadelphia Bar Association.
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communicate to 
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I had just finished up a complicated two-week trial when I 
was asked if I would like to work on a new pro bono matter 
on behalf of several individuals who had recently lost their 
jobs as a result of a Pennsylvania law.  The Pennsylvania 
General Assembly had recently passed amendments to The 
Older Adults Protective Services Act (OAPSA), 35 Pa. Stat. 
Ann. §§ 10225-101-10225.5102, that, among other things, 
permanently barred anyone who had been convicted of a 
disqualifying criminal offense at any time in his or her life 
from holding any employment position at a residential care 
facility – regardless of the nature of the crime, the date of 
the conviction, the needs of the employment position, or 
the rehabilitative efforts the individual had made since the 
conviction. If someone had a single disqualifying conviction, 
they were permanently ineligible for employment. Period.

At that time, I had neither heard of OAPSA nor even 
considered my own beliefs on what effect, if any, a prior 
criminal conviction should have on an individual’s ability to 
obtain employment.  But a single meeting with a gentleman 
named Earl Nixon brought the issue sharply in focus for 
me.  Prior to OAPSA’s passage, Nixon had been in charge 
of an assisted living facility at the University of Pittsburgh 
Medical Center. Notwithstanding his exemplary work history, 
OAPSA suddenly prevented Nixon from continuing to work 

in the field because more than 
30 years earlier, at the age of 
19, he had been convicted 
of a minor drug offense. The 
fact that he was licensed, 
had more than a decade of 
caregiving experience, and had 
the glowing recommendation 
of his employer was entirely 
irrelevant – the law declared 
him forever unfit to work in 

his chosen profession and there was no way for him to show 
otherwise. In fact, Nixon was forced to move out of state to 
continue working in his profession.

So I jumped at the chance to participate in a new challenge, 
in an area of the law I knew almost nothing about, in order 
to help people who I came to strongly believe were being 
treated unfairly.  Convinced that the law was irrational and 
unreasonable, I joined a team of talented attorneys – including 
David Wolfsohn of Hangley Aronchick, Sharon Dietrich 
and Janet Ginzberg of Community Legal Services, and Seth 
Kreimer of the University of Pennsylvania Law School – to 
bring an “as applied” challenge to OASPA’s employment 
prohibitions. Rather than taking on the law facially (or as 
applied to everyone), we strategically chose to challenge the 
constitutionality of OAPSA’s employment ban as applied 
to our group of petitioners, who each had a decades-old 
conviction that bore no relation to his or her current fitness 
for employment, as demonstrated by the impressive work 
histories they had accrued in the interim. 

After much work, our constitutional challenge was 
successful: In 2001, the en banc Commonwealth Court of 
Pennsylvania held that OAPSA’s lifetime employment ban 
was unconstitutional as applied to the individual petitioners, 
Nixon v. Commonwealth, 789 A.2d 376 (Pa. Cmwlth. 2001), 

In many ways, the year 2000 seems like eons ago.  Bill Clinton was 
president, our computers had just made it through the turn of the 
century without creating Armageddon, and no one had yet heard 

of a Kardashian.  It was also the year that I – then a young associate 
at Hangley Aronchick Segal & Pudlin – decided to pick up a pro bono 
matter that ultimately would take me on a 15-year journey.  

MY 15-YEAR  
PRO BONO MATTER

B y  Pe t e r  H .  “ Ta d ”  L e Va n
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HOW A SINGLE CASE CAN BECOME  
THE ENDEAVOR OF A LIFETIME



and two years later, the Supreme Court of Pennsylvania 
affirmed, Nixon v. Commonwealth, 839 A.2d 277 (Pa. 2003). 

After the glow of victory subsided, we began to consider 
next steps. The direct impact of the “as applied” challenge 
was necessarily limited to the individual petitioners who had 
brought the challenge – but the courts’ rationale equally applied 
to the tens of thousands of similarly situated individuals in 
Pennsylvania who were irrationally barred from employment 
due to prior convictions. Though it may seem naïve in the 
current climate of legislative gridlock, we initially assumed 
that the General Assembly, recognizing the constitutional 
infirmities in OAPSA that the courts had identified, would 
create a more reasoned and rational framework for employment 
standards at residential care facilities.

We were wrong. In the decade that followed the Nixon 
decision, various bills and amendments to OAPSA were 
occasionally raised in the legislature but none progressed 
far in the process. We would monitor such efforts, fresh with 
hope that each new legislative class 
would remedy the unconstitutional 
law, only to be disappointed as 
sporadic bills on the topic would die 
in committee.  

While monitoring these 
irregular legislative efforts, I took 
time to further develop my own 
thoughts on the broader issue of 
reintegrating those with criminal 
convictions back into society. 
Today, more than 70 million people 
in the United States have a criminal 
record, which works out to nearly 
one in three adults. According 
to a recent published survey of 
the Society of Human Resource 
Management, more than 90 percent 
of companies perform criminal 
background checks on some or all 
job candidates and many routinely 
deny employment to anyone with 
a criminal conviction regardless of 
work experience or job requirements. 

Pause for a second, get beyond any of your initial reactions, 
and genuinely ask yourself: does that make sense? No. No, it 
does not.

Barring all individuals with prior criminal convictions from 
employment is antithetical to any concerns for rehabilitation 
and reintegration into society. An individual who has 
successfully completed his or her punishment after a crime 
should not be further stigmatized by being unable to get a job. 
Indeed, recidivism rates are substantially lower for individuals 
with steady employment opportunities; public safety is thus 
harmed by statutory employment bars like OAPSA or hiring 
practices that automatically exclude individuals with criminal 
records. Moreover, allowing those with prior criminal 
convictions to reenter the work force saves public tax dollars 
by avoiding the high costs of corrections and social services 
like unemployment benefits. To successfully reintegrate an 
individual with a record back into society is the epitome of a 

win-win situation.
In addition to making for bad public policy, lifetime 

employment bars such as that in OAPSA are based upon a 
faulty premise: namely, that a past criminal act is indicative 
of an increased risk of future criminal behavior. Rigorous 
social science studies have now confirmed that after a limited 
number of years – four to seven years for a single conviction 
and no more than ten years for multiple convictions – an 
individual with a prior criminal conviction is no more likely 
to commit a criminal offense than any member of the general 
public. Lifetime employment bars like OAPSA, which are 
based on an irrebuttable presumption of "once a criminal, 
always a criminal," are simply unsupported by applicable 
social science studies. 

I have come to believe that the impact a prior criminal 
conviction should have on potential employment requires 
a more balanced and fact-specific approach:  Under certain 
circumstances, a prior conviction may in fact be relevant to 

the fitness of a specific candidate or 
employee for the requirements of a 
specific job. Those determinations, 
however, must be made on 
an individualized basis, with 
appropriate consideration of all 
relevant factors, including the 
nature and severity of the crime, the 
time elapsed since the conviction, 
the efforts at rehabilitation and 
reintegration the individual has 
made in the interim, and the specific 
job requirements of the position. The 
decision whether to hire or retain 
an individual with a past criminal 
conviction is not amenable to a one-
size-fits-all solution. And lifetime 
bans that completely preclude an 
employer from hiring an individual 
with a record (often decades old) – 
even if the employer believes the 
candidate is well-qualified for the 
position notwithstanding the prior 

conviction – are sheer madness.  
Given these thoughts, it was no coincidence that one of my 

first acts upon opening my own firm in 2015 was again to 
challenge OAPSA’s lifetime employment ban.  Deciding that 
we could no longer wait for the General Assembly to amend 
the law, I again partnered with Community Legal Services 
and Seth Kreimer, along with Robert LaRocca of Kohn Swift 
& Graf, to bring a challenge to OAPSA – this time arguing 
that the law was facially invalid and unconstitutional as to 
all Pennsylvania citizens. As with the earlier case, our lead 
petitioner’s story was highly compelling: Tyrone Peake was 
barred from employment due to a single brush with the law 
34 years ago, when, at the age of 18, he rode with friends 
in a stolen vehicle. Even though Peake successfully served 
probation without incident at the time of arrest and had not 
been in trouble with the law in the more than three decades 
since, OAPSA forever barred him from working in a covered 
facility.

Barring all individuals with 
prior criminal convictions 

from employment is 
antithetical to any 

concerns for rehabilitation 
and reintegration into 

society. An individual who 
has successfully completed 

his or her punishment 
after a crime should not 
be further stigmatized by 
being unable to get a job. 
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Thankfully, we were again successful. On December 30, 
2015, the unanimous Commonwealth Court of Pennsylvania, 
sitting en banc, ruled that OAPSA’s lifetime employment 
ban was facially unconstitutional and could no longer be 
enforced by the Commonwealth.  Peake v. Commonwealth, 
No. 216 M.D. 2015, 2015 Pa. Commw. LEXIS 585 (Dec. 30, 
2015). Recognizing the inherent constitutional infirmities 
with the law, Hon. Mary Hannah Leavitt, President Judge, 
Commonwealth Court of Pennsylvania, wrote that OAPSA’s 
lifetime employment ban “violates due process . . . because it 
goes beyond the necessities of the case and is not substantially 
related to the Act’s stated objective of protecting older adults.” 
Id. at *38. Noting that OAPSA’s “current blanket prohibition 
lacks fine-tuning because it treats all the enumerated crimes, 
regardless of their vintage or severity, as the same even though 
they present very different risks of employment,” the court 
recognized that “it defies logic to suggest that every person 
who has at any time been convicted of any of the crimes 
listed in Section 503 of the Act, including misdemeanor theft, 
presents a danger to those in an Act-covered facility.” Id. at 

*35-36 (emphasis in original). The court declared OAPSA’s 
employment ban facially unconstitutional and enjoined 
the Commonwealth from further enforcement of the law.  
Id. at *38.

The decision was not only a great victory for the petitioners 
and for the tens of thousands of Pennsylvanians who previously 
had been barred from employment in covered facilities, but, 
on a personal level, it was the culmination of a 15-year pro 
bono matter I had begun in what feels like a lifetime ago.  My 
seemingly innocuous decision in 2000 to jump into a pro bono 
matter started me on a path into broader involvement in the 
important public issues of reentry and reintegration of those 
with a prior criminal conviction.

So be prepared the next time a potential pro bono matter 
comes across your desk.  You not only have the opportunity to 
help someone in need, but you never know the adventure or 
potential societal impact that awaits you. 

Peter H. “Tad" LeVan (plevan@levanlawgroup.com) is the 
founder of LeVan Law Group LLC.

“It defies logic to suggest that every person who has at any time been 
convicted of any of the crimes listed in Section 503 of the Act, including 

misdemeanor theft, presents a danger to those in an Act-covered facility.”



Young Lawyers Division
2016 Law Week Poster Contest

Earlier this year, the Young Lawyers Division invited 
fourth-, fifth- and sixth-graders in Philadelphia elementary 
schools to create posters based on this year’s Law Week 
theme, “Miranda Rights.” Prizes were awarded during Law 
Week, May 2-6, to students with the best posters. Here are the 
first-, second- and third-place posters from the contest.

First Place: Kera McCarthy, Julia Reynolds Masterman 
Laboratory and Demonstration School,  “Abstract Rights  
and Wrongs”

Second Place: Danny Soth, Thomas K. Finletter Academics 
Plus School, “The Miranda Rights Rule!”

Third Place: Julia Poulton, Thomas K. Finletter Academics 
Plus School, “Miranda Rights”

1

2 3
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TechnologyTechnology Technology

F
or attorneys who need to access documents in 
federal court - whether in their own cases or when 
trying to locate a pleading or decision in a case of 
interest – Pacer has been the default method of 

doing so. Using Pacer, attorneys login to the appropriate federal 
court website, search for the case they want, and download the 
relevant documents.

While this process works, it can be cumbersome. If you do 
not know the name of the case, you can wind up looking through 
multiple results, and being charged by Pacer for each one. Even 
if an attorney wants to see a document in a case where he or she 
is counsel, Pacer charges after the first – and only – free look.

Fortunately, there is an easy alternative, PacerPro (http://
www.PacerPro.com), that can and should become your default 
method of locating documents in any federal court in the 
country. PacerPro simplifies the process of finding any federal 
court filing, and can save you money. 

Here is how it works. Simply login to the website. If you have 
saved any cases (categorized as cases you are “following”), 
you can immediately see the cases, as well as the most recent 
filings. PacerPro can also notify you when there are new filings 
in cases you follow. Or, if you want to find a case, just click on 
“Search for Cases” to bring up the search screen:

 Next, select the court or courts where the case you want 
to locate is filed. The site suggests courts based upon the 
information you type:

 
Thus, if you want to find cases in the Eastern or Middle 

District Courts of Pennsylvania, you can search both at the 
same time:

 
Once you have located the court or courts you want to 

search, type in the name of the party, regardless of whether it 
is a business or a person. For example, searching for attorney 
“Daniel Siegel” returned 45 results, many related to another 
attorney with a name similar to mine, as well as a wealth of 

Downloaded in Bulk

BY DANIEL J. SIEGEL

PacerPro Tricks and Tips Let Users 
Avoid the Hassle of Bulk Document Downloads 
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statistics about the cases, including the type of cases (civil or criminal), the status of 
the cases (open or closed), matched names (such as Daniel I. Siegel or Daniel J. Siegel) 
and the person’s role (attorney, defendant or respondent).  

 
Users may then download a report with the results, scroll down the page to see each 

case PacerPro located, or select one of the options on the left to narrow the selections 
to the criteria they want:

Microsoft Buys LinkedIn  
for $26.2 Billion
The world of computer technology and 
social networking received big news 
on June 14 as Microsoft announced 
that it will be acquiring LinkedIn for 
$26.2 billion. The cash transaction will 
significantly increase the share price 
of the social networking organization, 
from $131.08 to $196. Microsoft 
reports that following the deal, the two 
companies will be able to work on a 
single source of data on professionals. 

Profile data from LinkedIn will soon 
be available in the different Microsoft 
Office products. Instead of its regularly 
critiqued newsfeed, LinkedIn will now 
provide articles and information based 
on the things that you are working 
on. The service will notify you on 
upcoming meetings and projects, and the 
integration with Office 365 will provide 
recommended connections based off of 
current objectives. The integration will 
also connect LinkedIn Learning with 
Microsoft Office, enabling easy access 
to e-learning courses.

9.7-Inch iPad Pro™ is Just 
Right…for a Tablet
Will you be the lucky winner of the 
9.7-inch iPad Pro™ at this year's 
Bench-Bar and Annual Conference? In 
between the 12.9-inch iPad Pro™ and 
the 7.9-inch iPad Mini™, its screen is 
big enough to give you space to work, 
but small enough to hold with one 
hand. It features two display functions 
that adapt to lighting levels, True Tone 
display to calibrate the iPad Pro™’s 
screen to adapt to ambient lighting, and 
Night Shift (working on any device with 
iOS 9.3) to change the color spectrum 
at night to minimize strain on your eyes 
and disturbances while you sleep. The 
iPad Pro™’s screen also will let you 
run two apps simultaneously with a tiny 
video window overlaid in one corner. 
Audio is played through stereo speakers 
located at each corner of the case.

The 9.7-inch iPad Pro™ is a great 
device for watching movies, playing 
games, reading books, surfing the Web 
or completing simple tasks like editing 
spreadsheets or word processing. 
However, the iPad Pro™, like other 
tablets, is still no replacement for a lap- 
or desktop machine.

Tech   BRIEFS
PacerPro simplifies the process of finding any 
federal court filing, and can save you money. 
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  Users then select the case they desire and view the docket:

 
To view a desired documents, users click on the relevant 

docket entry. PacerPro will ask for a client code and offer 
download options:

 
After you select the document or documents, PacerPro allows 

users to share the file with another person (by email) or to 
download it. Users can download files as PDFs or as a “zip” or 
condensed format file:

 

If files are zipped, users can “unzip” them using one of the 
many programs that handles zip files, including WinZip, 7-Zip 
and others:

 
Once the unzipped files are downloaded, you just go to the 

folder where the file is stored and open it using Adobe Acrobat 
or another PDF reader. That is all you need to do.

The best part about PacerPro is that it limits the fees you 
have to pay, which will vary depending on the size of every 
document. If another PacerPro user has already downloaded a 
file, then any other PacerPro user can view the document without 
additional charge. In addition, Pacer users can setup PacerPro 
so they get their one “free look” through PacerPro, assuring that 
they will not have to pay for any additional downloads, even if 
they need to re-download a file. 

PacerPro has a Free Plan for individuals that limits user to 
two bulk downloads per month or up to two followed cases. 
This plan may not be sufficient for some users. PacerPro’s 
Professional Plan is $30 per month per user for 1-4 users, $25 
per month for 5-9 users, and $20 per month for 10 or more 
users. There is also an Enterprise Plan. The Professional and 
Enterprise plans include unlimited downloads and followed 
cases. Users also pay any applicable Pacer fees.

PacerPro is easy to use, offers numerous tutorials, and 
can provide alerts not only about cases where an attorney is 
involved, but also any other case a user wants to monitor. So, if 
you need federal court dockets and case information, you may 
benefit from using PacerPro rather than Pacer “direct.”

Daniel J. Siegel, (dan@danieljsiegel.com) principal in the Law 
Offices of Daniel J. Siegel, is a member of the Editorial Board of 
The Philadelphia Lawyer. He is also the president of Integrated 
Technology Services LLC.

The best part about PacerPro is that it limits the fees you have to pay, 
which will vary depending on the size of every document. If another 

PacerPro user has already downloaded a file, then any other PacerPro 
user can view the document without additional charge.
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THE AMAZON ECHO HAS BEEN AROUND SINCE 2014 AS THE LEADING SMART-HOME 
AND PERSONAL ASSISTANT DEVICE. In May, Google announced its expected release of 
Google Home, a device that will directly compete with the Amazon Echo.  The Echo and the Home 
both respond-to-voice commands, are always listening and have various music streaming options. 
They will have similar capabilities as personal assistants, but there are areas where Google Home 
is expected to outshine the Echo. The Home will have multi-room audio, allowing any Google Cast-
enabled speaker to play throughout your house. Additionally, the conversational voice commands of 
the Home have already proven to be far more interactive than the established command list of the 
Echo. On the other hand, the Echo’s personal assistant “Alexa” adds a personality to the device that 
the Google Home simply will not have. 

Tech  
UPDATE

FEATURES AMAZON ECHO GOOGLE HOME 

WAKE WORD “ALEXA,” “AMAZON” OR “ECHO” “OKAY, GOOGLE”

APPEARANCE BLACK CUSTOMIZABLE 

OUTPUT TO STEREO YES, WITH AMAZON DOT YES, VIA CHROMECAST

SYNCED AUDIO 
PLAYBACK TO  
MULTIPLE DEVICES 

NO YES, TO ANY GOOGLE CAST DEVICE

VOICE COMMANDS PRE-PROGRAMMED RESPONSES AND 
ESTABLISHED COMMANDS 

CONVERSATIONAL, SEARCHES FOR 
INFORMATION VIA GOOGLE

PRICE $180 TBA

Google HomeAmazon Echo
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BOOK REVIEW

“H
avana Red” is one 
of a four-book series 
originally written in 

Spanish and translated into English 
in 2005.  “Havana Red” is the third 
in the series, but was the first to be 
translated into English. The other three 
are “Havana Blue,” “Havana Black” and 
“Havana Gold.” All four have recently 
become available in this country. Like 
the others in the series, “Havana Red” 
is about a Cuban police detective, Lt. 
Mario Conde, known by his colleagues 
as the “Count.” The setting is Cuba in 
the late 1990s after the collapse of the 
Soviet Union, but before the recent thaw 
in Cuban-American relations.    

The Count is an unmarried police 
officer in his late 30s and somewhat of an 
outcast in the Havana police department. 
He is placed on desk duty after striking 
another police officer in the face during a 
fight over a personal dispute. The Count 
has doubts about the future of his career, 
smokes constantly, drinks straight rum 
from a water glass, and secretly writes 
fiction in his spare time. He is called 
back to active duty due to a shortage of 
experienced detectives and assigned to 
investigate the murder of a young man 
in a bright-red full-length dress found 
strangled in a public park. The victim 
was not a transvestite, but rather the 
homosexual son of a Cuban diplomat 
who had never previously dressed in this 
manner. The police must solve this one 
quietly and quickly.

This is not an ordinary “who-done-
it” mystery. Like many crime fiction 
novels written by emerging popular 
Latino writers, there is a great deal of 

commentary on social and political 
conditions. The Count is confronted 
daily with internal corruption in the 
police department. There are critical 
observations on Cuban attitudes 
toward homosexuality, and government 

interference with the press and the arts. 
The descriptions of Havana are those that 
tourists have come to know: crumbling 
architecture, peeling paintwork, and, as 
the author describes, seething sensuality 
beneath the tropical sun.      

By PETER VAIRA 

Havana Red 
Written by Leonardo Padura
Translated by Peter Bush 
233 pages
$8.50, Bitter Lemon Press, 2015

Count's Cuban Crime Under Castro
A Translated Cuban-Crime Story 
With Castro's Havana as a Backdrop
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The Count is no enlightened social 
commentator. He says openly that 
he dislikes “queers,” and makes no 
distinction between transvestites, gay 
men or gay women. However, this 
does not hinder him as he conducts his 
investigation and moves through the 
gay nightlife community, visiting pick-
up bars and dealing with persons living 
double lives.   

This is a good crime story, and the 
Count solves the crime using good old-
fashioned techniques. It is also a good 
example of social commentary, written 
by a native Cuban writer on Cuba as it 

evolved under the Castro regime.
The author, Leonardo Padura, is a 

well-recognized Latino writer who has 
won numerous prizes including the 
Spanish Premio Café Gijón and who 
has been honored by The International 
Association of Crime Writers. His book, 
“Adios Hemingway,” also featuring 
the Count, was a best seller. Space 
limitations do not permit a discussion of 
that work, but I highly recommend it.

Padura is one of the many Romance 
language crime writers coming to 
prominence in the last 15 years:  Luiz 
Garcia Roza, "Silence of the Rain" 

(Brazil); Carlos Ruiz Zafir, "Shadow of 
the Wind" (Spain); Andrea Camilleri, 
"The Voice of the Violin” (Italy). Their 
description of the police detective 
working in the Latin culture is a realistic 
glimpse of those cultures not usually 
available to tourists and travel writers.  
 
Peter Vaira (p.vaira@gpeff.com), special 
counsel to Greenblatt, Pierce, Engle, Funt & 
Flores, LLC, is a member of the Editorial 
Board of The Philadelphia Lawyer.

This is a good crime story, and the Count solves the crime using  
good old-fashioned techniques. It is also a good example of  

social commentary, written by a native Cuban writer on Cuba  
as it evolved under the Castro regime.



1986

Largest Legal Competition Ever in 10K

That Was Then
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An extremely hot and humid June 8, 1986 marked the “largest legal 
competition ever” in the Philadelphia Bar Association’s annual 
10K competition. Thirty-three teams of attorneys competed in the 
7th annual race, all providing a contribution of more than $4,000. 
Along with the benefits from sponsors and other registered 
runners, approximately $14,000 was donated to the American 
Diabetes Association and the Support Center for Child Advocates. 
For the fifth consecutive year, representatives from the Schnader, 
Harrison, Segal, & Lewis firm took home the gold.






