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V
arious considerations arise 
when parties settle lawsuits, 
some of which involve 
counsel’s own personal 

interests. For example, a defendant may 
insist on resolving a case without any 
publicity, or with a confidentiality or 
non-disparagement clause that limits 
what either side can say about the case. 
On the other hand, a plaintiff may want 
to tell her friends (or perhaps everyone 
she is friends with on Facebook) how she 
forced the evil defendant to its knees and 
received a huge settlement. Plaintiff’s 
counsel may also want to use the case 
as an example for potential clients of 
his expertise handling these matters. 
In fact, it is common for numerous 
considerations beyond mere dollars and 
cents to become integral to the settlement 
discussion. 

As a result, counsel regularly inquire 
whether confidentiality and non-
disparagement clauses violate the 
Pennsylvania Rules of Professional 
Conduct. The Pennsylvania Bar 
Association Committee on Legal 
Ethics and Professional Responsibility 
considered these concerns in Formal 
Opinion 2016-300 (“Settlement 
Agreements Containing Confidentiality 
or Non-Disparagement Clauses and 
Their Effect on Lawyer Marketing for 
And Representing Future Clients”). 
The Committee concluded that 
confidentiality agreements and non-
disparagement agreements are not per 
se ethically prohibited, but that in some 
instances their use may be restricted 
or prohibited by ethical or substantive 
law considerations. In its Opinion, 
“negotiating for, agreeing to, and, 
ultimately, including a confidentiality 
provision precluding the dissemination 
of the fact of, or terms of, the agreement 
is not prohibited under the applicable 
Rules of Professional Conduct.” 

According to the Opinion, which was 
released in November 2016, the first 
consideration is always confidentiality. 
Under Pa.R.P.C. 1.6 (“Confidentiality of 
Information”), lawyers may not disclose 
confidential information without client 
consent. Confidentiality under Rule 1.6(a) 
“is broad and requires lawyers to keep 
confidential information relating to the 

representation obtained from any source. 
This prohibition includes more than 
information considered ‘privileged.’ It is 
not the attorney’s prerogative to release 
information related to representation 
publicly, even if it is otherwise available, 
and particularly not for his or her own 
purposes in advertising. Therefore, 
public release of specific identifying 
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facts, whether in furtherance of personal 
marketing may violate the lawyer’s duty 
of confidentiality irrespective of whether 
a formal confidentiality agreement or 
non-disparagement clause exists.”

The Committee also outlined other 
relevant considerations. For example, 
because a lawyer is permitted under 
Pa.R.P.C. 7.4 to advertise that he has 
handled a certain type of matter, a 
confidentiality clause cannot preclude 
a lawyer from advertising his areas 
of practice. In addition, an agreement 
cannot restrict a lawyer’s right to 
represent future clients in litigation 
because, to do so, violates Pa.R.P.C. 5.6. 
Thus, any agreement prohibiting counsel 
from representing future clients is per 
se prohibited under Rule 5.6(b) because 
the Rule is intended to protect a lawyer’s 

right to practice and to protect the public’s 
access to lawyers “who, by virtue of their 
background and experience, might be 
the very best available talent to represent 
these individuals.”  

The Opinion also addressed non-
disparagement clauses, i.e., provisions 
that preclude a party or counsel from 
making negative statements about the 
other party, and explained that a clause 
restricting a party’s right to criticize 
another party in a non-litigation context – 
such as for publicity purposes – does not 
violate Rule 5.6(b). Quoting Connecticut 
Informal Ethics Opinion 2013-10, 
the Committee agreed that “a non-
disparagement clause may not restrict 
a lawyer’s use of information gained in 
one case in another case and cannot bar 
a lawyer from accusing the defendant of 

wrongdoing in that other litigation…. 
However, non-disparagement clauses 
can be drafted in such a manner so as to 
not violate Rule 5.6(2). So long as such 
clauses do not restrict the lawyer’s ability 
to vigorously represent other clients, 
they may validly restrict the attorney’s 
right to disparage the defendant outside 
of that sphere – such as for advertising or 
publicity purposes.”

Similarly, a non-disparagement or 
confidentiality clause that precludes 
the use in future actions of information 
obtained in a former representation would 
violate Pa.R.P.C. 5.6(b). The Committee 
cited similar Opinions from other bar 
associations, including Philadelphia 
Bar Association Professional Guidance 
Committee Opinion 95-13, in which 
that committee stated that “Although a 
lawyer must abide by the client's decision 
to accept a settlement offer … the lawyer 
is not permitted to accept an offer that 
requires the lawyer to violate the Rules 
of Professional Conduct or other law.”

In short, parties may draft settlement 
agreements that limit another party’s or 
counsel’s public comments about the 
resolution. These agreements may not 
restrict an attorney’s right to practice 
law by limiting future representation or 
otherwise restrict the use of information 
gained in the cases. If an agreement 
contains such restrictions, it likely 
violates the Rules of Professional 
Conduct.
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For example, because a lawyer is permitted  
under Pa.R.P.C. 7.4 to advertise that he has handled  

a certain type of matter, a confidentiality clause cannot  
preclude a lawyer from advertising his areas of practice.




