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EMPLOYMENT LAW 101

An employment decision is no different from
any other important business decision.

Make the best business decision possible
on the basis of full and reliable information
and the legal issues will largely take care

of themselves.



EMPLOYMENT LAW 101

SOURCES OF PROBLEMS:

• Decisions based on non-business reasons
(real, perceived or stereotyped)

• Snap decisions/emotional responses
• Supporting information incomplete,

incorrect or misunderstood



DISASTER SCENARIO
DIFFERENCES

• Government decisions which force an
employer to act.

• Pressure of time and risk.
• Downside business and human risk can

be much greater than any legal risk.



KEY SOURCES OF LAW

• Occupational Safety & Health Act (OSHA),
29 U.S.C. § 651

• Americans with Disabilities Act (ADA), 42
U.S.C. § 12101 (& state analogs)

• Title VII of the Civil Rights Act (Title VII). 42
U.S.C. § 2000a-1 (& state analogs)

• Fair Labor Standards Act (FLSA), 29 U.S.C.
§ 201 (& state analogs)



KEY SOURCES OF LAW

• Family & Medical Leave Act (FMLA),
    29 U.S.C. § 2601(& state analogs)

• National Labor Relations Act (“NLRA”),
29 U.S.C. § 151

• Pennsylvania Unemployment
Compensation Law, 43 P.S. § 781



OSHA General Duty Clause
(29 U.S.C. § 654(a)(1))

• Requires employers to provide their
employees with a workplace free from
recognized hazards likely to cause death
or serious physical harm.

• Employers can be cited for failing to take
reasonable steps to prevent or abate a
recognized hazard.



OSHA GENERAL DUTY

“Workplace Free From Recognized
Hazards” may mean:

• Closing or Relocating
• Excluding Individual Employees
• Excluding Classes of Employees
• Examinations, Testing & Monitoring



CLOSING OR RELOCATING

• Decision may be made for you on very
short, if any, notice.

• Basic Questions:  Who, if anyone, will you
ask to work and where, and what will you
do with those who can’t or won’t work?

• Planning and preparation are key, both as
to business and employees.



OPERATIONS IN PLACE

• Likely an ongoing, dynamic situation,
constantly being re-evaluated.

• Same Basic Question: Who, if anyone, will
you ask to work and what will you do with
those who can’t or won’t.



THE BUSINESS PLAN

• You and your client aren’t epidemiologists
or security professionals.

• Look at the business issues first.
• Then evaluate the legal implications.
• Remember Employment Law 101:  Make

the best business decision with the best
information and the legal issues usually
take care of themselves.



WHAT WORK & WHERE?

• Focus on the work before you focus on the
people.

• What work can be accomplished in
advance?

• What work has to get done and what can
safely (even if not conveniently) be
postponed or delayed?



WHAT WORK & WHERE?

• What work can effectively be outsourced,
subcontracted or otherwise performed
outside the organization?

• What essential work can only be
performed at the existing facility?

• What essential work can be performed at
other locations (presumably with a lower
threat level).



WHAT WORK & WHERE?

• What essential work can be performed by
smaller groups at other locations?

• What essential work can be performed by
individuals working alone at home or in
another location?



WHICH PEOPLE?

• Which available employee best fits each
essential job and in which available
location can he/she perform it most safely
and efficiently?

• Which available employees are best able
to perform safely and efficiently over a
range of tasks, to reduce the number of
employees exposed?



WHICH PEOPLE?

• Which otherwise less-essential personnel
can fill-in if more-essential personnel
become unavailable?

• Which otherwise less-essential personnel
possess qualities, skills or abilities
valuable in an emergency (e.g., maturity,
calm leadership, medical or military
training)?



DOES THE PLAN FIT THE LAW?

• ADA:  Prohibits discrimination against a
qualified person with a disability, with a
perceived disability, with a record of
disability or associated with a person with
a disability (42 U.S.C. § 12112).

• Disability: A physical or mental condition
which substantially limits a “major life
activity” (Id. § 12102(2)).



ADA

• Is a temporary, albeit dangerous, infection
a disability?  Bragdon v. Abbott, 524 U.S. 624
(1998).

• “All my life’s a circle”: Is “working” a major
life activity?

• “Perceived Disability”: The employee
doesn’t have the condition perceived or
the condition perceived as disabling
actually isn’t.



“DIRECT THREAT”

• ADA:  Permits exclusion if the employee
“poses a direct threat” to him/herself or
others which cannot be eliminated by
reasonable accommodation (42 U.S.C. §
12111(3); 29 CFR § 1630.2(r)).

• Requires a reasonable belief based upon
objective evidence; not simply subjective
belief or speculation.  Bragdon, 524 U.S. at 649.



“DIRECT THREAT”

• Individualized determination.
• Application of generalized standard

governed by the “Business Necessity”
defense. EEOC v. Exxon Corp., 203 F.3d 871, 875
(5th Cir. 2000).

• ADA: employee medical examinations only
if “job related and  consistent with
business necessity” (does not apply to
“doctor’s note”).
42 U.S.C. § 12112(b)(4)(A)).



“DIRECT THREAT”

• Still limited to “Essential Functions” of
position and doesn’t eliminate duty of
“Reasonable Accommodation.”  EEOC v.
Exxon Corp., 203 F.3d 871, 875 (5th Cir. 2000).

• Severity of potential harm may outweigh
low probability of occurrence.  Onishea v.
Hopper, 171 F.3d 1289, 1297 (11th Cir. 1999)(en banc),
cert. denied, 528 U.S. 1114 (2000).



“DIRECT THREAT”

• “Direct Threat” to employee him/herself
does not protect gender or “gender-plus”
discrimination.
– e.g., “women and children first.”

• Cannot exclude pregnant women or
women of childbearing years because of
threat to fetus/unborn child.  United Auto
Workers v. Johnson Controls, Inc., 499 U.S. 187 (1991).



UNION ISSUES

The Statutory Duty to Bargain
(NLRA Section 9(a), 29 U.S.C. § 159(a))

• Employer/Union relationship may also be
contractual, but it is always statutory.

• Duty to bargain in good faith
• Duty to provide information
• Duty to refrain from unilateral changes



UNION ISSUES

Issues Under the Collective Bargaining
Agreement

• Scope of Management Rights clause.
• Seniority for layoff, recall, bidding &

bumping.
• Restrictions on subcontracting or work

relocation.



UNION ISSUES

• Absent “clear and unmistakable waiver,”
unilateral change in a mandatory subject
of bargaining is a per se refusal to
bargain.  NLRB v. Katz, 369 U.S. 736 (1962).

• “Mandatory Subjects of Bargaining”:
Wages, hours, working conditions and
other terms and conditions which “vitally
affect” employees.  NLRB v. Borg-Warner Corp.,
356 U.S. 342 (1958).



MANDATORY SUBJECTS

• bonuses or incentive pay (e.g., to incent
employees to work in an emergency).
NLRB v. Niles-Bement-Pond Co., 199 F.2d 713, 714 (2d
Cir. 1952).

• work hours and schedules.  Weston & Booker
Co., 154 NLRB 747 (1965), enf’d, 373 F.2d 741 (4th Cir.
1967.

• employee physical examinations.  Colgate-
Palmolive Co., 323 NLRB 515 (1997).



MANDATORY SUBJECTS

• seniority rights.  Johns-Manville Sales Corp., 282
NLRB 182 (1986).

• employee transfers.  Union Elec. Co., 196 NLRB
830 (1972).

• safety & health issues.  Gulf Power Co., 156
NLRB 622 (1966), enf’d, 384 F.2d 822 (5th Cir. 1967).

• work assignments.  Essex Valley Visiting Nurses
Ass’n, 343 NLRB No. 92 (2004).



MANDATORY SUBJECTS

• changes in operations.  Bundy Corp., 292 NLRB
671 (1989).

• subcontracting without relocation or a
fundamental change in the nature of the
business.  Fibreboard Paper Prods. Corp. v. NLRB,
379 U.S. 203 (1964).

• relocation of bargaining unit work (subject
to employer rebuttal).  Dubuque Packing Co.,
303 NLRB 386 (1991), enf’d in part, 1 F.3d 24 (D.C. Cir.
1993), cert. dismissed, 511 U.S. 1138 (1994).



THE SOLUTION?

• “Clear & Unmistakable Waiver”
– Management Rights clause
– specific terms
– “emergency” language

• Emergency-Driven Temporary Change.
American Cyanamid Co., 235 NLRB 1316 (1978), enf’d,
592 F.2d 356 (7th Cir. 1979).



THE SOLUTION?

• bargaining over impending emergency.
• keep your eye on the ball, not just the law.
• what’s the worst that can happen?

– fix it and pay the people.  Smyth Mfg. Co., 247 NLRB
1139 (1980).

• “no blood, no foul.”
– pay the people anyway.



THE SOLUTION?

But Remember:

• The Employer is always obligated to
bargain over the “effects” of such a
decision.  Walter Pape, Inc., 205 NLRB 719 (1973).



PAY & BENEFITS

• No general obligation to pay an employee
required to stay home (and who performs
no productive work there).
– union contract minimum workweeks or

notice of layoff
– or individual contract of employment

• accumulated sick, vacation or other paid
leave



PAY & BENEFITS

• Employer may want to consider being
more generous:

• additional paid time off
– “no blood/no foul” on close legal issues

• “borrowing” against future paid time off
• “donating” paid time off to another
• unpaid leave with benefits



NEXT?
• After you’ve addressed the business issues and

applied the law, take another look at the plan.
• One size does not fit all: each employer and

each threat is different.
• Factor in other statutory requirements and

entitlements which don’t directly drive the
business plan.

.



FMLA

• Applies to employee’s own serious illness or
the need to care for the serious illness of a
spouse, child or parent (29 U.S.C. § 2612(a)(1)).

• “Serious” = inpatient or “continuing” medical
care (Id. § 2611(11)).

– DOL Regulations:  “continuing” = > 3 days
– Very, very different from ADA “Disability”



FMLA

COVERED EMPLOYER
(29 U.S.C. § 2611(4)(a)(1)).

• In industry affecting commerce.
• At least 50 employees during 20 weeks in

current or preceding calendar year.
– includes part-time employees.
– counted workweeks need not be

consecutive.



FMLA

ELIGIBLE EMPLOYEE
(29 U.S.C. § 2611(2)(A)&(B)).

• Employed by a Covered Employer,
• for at least one year and 1,250 hours

during immediately preceding 12 months,
• at a worksite with ≥ 50 employees within

75 miles.



FMLA

LEAVE ENTITLEMENT
(29 U.S.C. § 2612(2)(A)&(B)).

• unpaid leave with medical benefits on
same terms as active employee.

• 12 workweeks in any 12 month period
• may be “fixed” or “rolling”
• may be taken “intermittently”



FMLA

LEAVE ENTITLEMENT
(continued).

• employee may substitute available paid
leave.

• employer may require concurrent use of
available paid leave.



FMLA

LEAVE ENTITLEMENT
(continued).

• “Key Employee” exception applies only to
right to reinstatement, not to right to leave
itself.

• nothing prohibits an employer from being
more generous that the FMLA requires.



Unemployment Compensation
(43 P.S. §§ 801 & 802)

• An employee not available to work because of
illness or disability is ineligible.

• An employee available for, but not permitted to,
work is eligible after a one-week waiting period.

• An employee who refuses to work because of a
safety concern has the burden of proving
“necessitous and compelling cause” for the
refusal to be eligible.



EMPLOYEE TRAVEL TIME

DOL Regulations
(29 CFR §§ 785.33-41)

• An employee’s commute from home to
work (whether or not a fixed location) is
not compensable.
– no obligation to compensate for a longer

commute
– after-hours emergency?



EMPLOYEE TRAVEL TIME

DOL Regulations
(29 CFR §§ 785.33-41)

• Travel “all in a day’s work” is
compensable.
– from point of first productive work to point of

last productive work
– one day travel on “special assignment” in (not

if relocated to) another city is compensable.



EMPLOYEE TRAVEL TIME

DOL Regulations
(29 CFR §§ 785.33-41)

• Overnight travel
– All travel time during normal working hours on

both working and non-working days is
compensable, except riding as a passenger
outside normal work hours.



EMPLOYEE TRAVEL TIME

DOL Regulations
(29 CFR §§ 785.33-41)

• Overnight travel
– other than the travel time, the compensability

of time spent away while traveling overnight is
determined as if the employee is at home.

– freedom to make personal use of time



EMPLOYEE TRAVEL TIME

Other Issues
• The performance of productive work

immediately renders otherwise non-
compensable travel time compensable.

• Paying something for otherwise non-
compensable travel time may render it
compensable.



EMPLOYEE TRAVEL TIME

Other Issues
• Beware of more generous state laws.
• Pennsylvania tracks federal law on travel

time.
• There is no “emergency” exception to

statutory overtime.
– after 40 hours/week, not 8 hours/day
– check state law.



TOP TEN LIST

1. Plan ahead.
2. Don’t obsess on the law.  Always seek to

make the best business decision based
on the best and most complete
information.

3. What is the work that must be done?
4. Where can that work be done with the

best balance of safety and efficiency?
5. Who should do the work?



TOP TEN LIST

6. Apply the law to the plan after it is
optimum from a business perspective.

7. Make necessary revisions to address
legal issues.

8. Continually review and revise the plan.
9. Implement sensibly.  “What’s the worst

that can happen”?
10.Plan ahead.



Resources

• FEMA Emergency Management Guide for Business
& Industry (www.fema.gov/business/guide)

• American Red Cross Disaster Services Business &
Industry Guide (www.redcross.org/services/disaster)

• OSHA Guidance on Preparing Workplaces for an
Influenza Pandemic
(www.osha.gov/publications/OSHA3327pandemic)

• Centers for Disease Control & Prevention
(www.cdc.gov)


