


On Sept. 27, 2007, President Bush signed into law the College Cost
Reduction and Access Act. A wide-ranging act that increases fund-
ing for Pell Grants, cuts some federal student loan interest rates, and
closes profitable loopholes for lenders, the College Cost Reduction
Act also provides important benefits for public interest attorneys.
Currently, borrowers may lower their monthly standard repayment
costs by taking advantage of the Income Contingency Repayment
(ICR) option that caps monthly payments for eligible borrowers re-
paying Federal Direct Loans at 20 percent of the difference between
the borrower’s adjusted gross income and 100 percent of the fed-
eral poverty guidelines. After

ments will not qualify and not all loans will be eligible. Commercial
loans, for example, are not eligible under either ICR or IBR. Some
lawyers who graduated in years past may find that newer repayment
options favor graduating law students whose loans are more likely
to be of the type eligible for forgiveness and repayment assistance.

In 2008, Congress took another major step forward when it enacted
the Higher Education Reauthorization and College Opportunity Act.
This legislation provides for loan repayment assistance for full-time
prosecutors and public defenders, allowing up to $10,000 per year

of repayment assistance and a

25 years of making such mini- /"
mum payments, a borrower’s
remaining debt is forgiven.

The College Cost Reduction
Act expands forgiveness and
repayment options in two im-
portant ways. First, for at-
torneys working full-time in
qualifying public interest em-
ployment after Oct. 1, 2007,
Federal Direct Loans will be
forgiven after only 10 years
(120 payments) of monthly
loan payments made while in
qualifying employment. These
payments do not need to be
consecutive, but there is no
partial loan forgiveness for less
than 10 years of public service
employment.

Second, the Act offers a more
generous repayment option to
eligible borrowers by introduc-
ing the Income-Based Repay- \

\ maximum lifetime benefit of
$60,000.

To be eligible, attorneys must
sign an agreement to remain in
their public service positions
for at least three years. The Act
authorizes $25 million for this
program in 2009, with similar
levels of authorized funding
for the next five years, but
Congress has yet to appropri-
ate any funds to pay for this
program.

The Higher Education Reau-
thorization Act also provides
repayment assistance to “civil
legal assistance attorneys,”
though on aless generous scale.
Full-time lawyers employed by
nonprofit organizations provid-
ing civil legal services to low-
income individuals without fee
are eligible for up to $6,000 of
Y, loan repayment assistance per

ment (IBR) option as an alter-
native to the ICR. The main
difference between these two options is that IBR caps monthly pay-
ments at 15 percent of the difference between Adjusted Gross In-
come and 150 percent of the Federal Poverty Guidelines, resulting
in significantly lower monthly payments for borrowers. An average
borrower incurring $100,000 of student loan debt at the standard
6.8 percent interest rate and earning $40,000 annually is required
to pay $1,155 each month toward repayment under the standard
agreement. Under the ICR option, the same borrower’s monthly
loan payments are reduced to $496.50 and under IBR they are re-
duced even more to $309 per month.

However, IBR will not become available until July 1, 2009 and will
cover only Direct Federal Loans, although borrowers will have the
ability to consolidate certain other educational loans to include more
loan indebtedness. Payments made after Oct. 1, 2007 under the ICR
option will be credited toward 10-year forgiveness, but prior pay-

year, with a maximum lifetime
benefit of $40,000. The Act au-
thorizes $10 million for this program, with similar levels of autho-
rized funding for future years, but once again Congress has not yet
appropriated funds to pay for this program.

Some public service lawyers may be entitled to still additional as-
sistance under the Higher Education Reauthorization Act. A sepa-
rate provision provides for $2,000 per year of loan repayment assis-
tance for individuals working in “an area of national need,” which
can include civil legal assistance attorneys, prosecutors and public
defenders. In addition, the Act provides for forgiveness of Perkins
loans over a five-year period of work in several qualifying fields,
that may include some federal defenders and lawyers working for
nonprofit child or family services agencies that assist low-income,
high-risk children.

There have also been important tax developments in 2008. Accord-
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ing to an Internal Revenue Service ruling issued on June 20, 2008,
loan forgiveness provided by law schools as part of a carefully
structured loan repayment program intended to encourage public
service employment is excepted from the general rule that cancella-
tion or discharge of indebtedness is taxable to the borrower as gross
income. This revenue ruling held that law school LRAP loans are
“student loans” and thus excepted from gross income under Section
108(f)(1) of the Internal Revenue Code. Recent announcements by
the U.S. Treasury Department appear to confirm that Public Service
Loan Forgiveness under the College Cost Reduction and Access
Act will also be treated as non-taxable for similar reasons.

Clearly, these are all important steps toward making a career in pub-
lic service possible for today’s law students and recent graduates.
These gains will not be realized, however, unless Congress does
more than simply authorize funding. It is critical for Congress to
move quickly to actually appropriate funding for these new pro-
grams. In difficult economic times, this may not happen unless the
organized bar, law enforcement and the public interest community
mobilize to lobby Congress to provide adequate funding as one of
its top priorities. At the same time, it is important that these new
programs act in concert with, and not as a replacement of, existing
LRAP programs. To this end, efforts must be accelerated to enact a
statewide student loan repayment assistance program, as advocated
by the Pennsylvania and Philadelphia Bar Associations. A statewide
program will make it possible to fill in large gaps created by exist-
ing programs so that public service opportunities are truly possible

for lawyers in every corner of this Commonwealth. Hopefully, the
Supreme Court of Pennsylvania will lend its leadership, influence,
and support to this noble cause.

It is also clear that student loan financing has become a much more
complex subject than ever before. Skilled technical assistance must
be available to law students and recent graduates so that individual-
ized financial determinations may be made successfully under these
programs. Law schools and bar associations can work together to
provide this helpful assistance.

Undoubtedly, there will also be a need to address many unanswered
questions in the current legislation. But, the tide is beginning to turn.
These long-awaited advances will only be realized with concerted
advocacy and continued support at all levels. The legal profession
owes no less to the next generation of lawyers wanting to dedicate
their careers to public service and to those who now toil in the vine-
yards of public service at considerable financial sacrifice. |

Louis S. Rulli (lrulli@law.upenn.edu) is a Practice Professor of Law and the
Director of Clinical Programs at the University of Pennsylvania Law School. He
served as co-chair of the Pennsylvania Bar Association’s Task Force on Student
Loan Forgiveness and Repayment Assistance. Eric Foley is a member of the Class
0f 2009 and a Public Interest Scholar at the University of Pennsylvania Law
School. He plans to begin a career as a Public Defender in the Gulf South after
completing a federal clerkship in the chambers of Chief Judge Jose Fusté of the
U.S. District Court for the District of Puerto Rico.
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Duane Morris is proud to congratulate its

Chief Diversity Officer Nolan N. Atkinson, Jr.

on receiving the inaugural Philadelphia Bar Association
Chancellor’s Diversity Award

Duane Morris LLP, a full-service law firm of more than 650 attorneys, offers
innovative solutions across diverse industries in the United States and internationally
to address the legal and business challenges of today’s evolving global markets.

For more information about Duane Morris’ diversity program, please contact:
Nolan N. Atkinson, Jr., Partner and Chief Diversity Officer
Duane Morris LLP | 30 South 17th Street | Philadelphia, PA 19103
P: 215.979.1920 | F: 215.689.0855 | nnatkinson@duanemorris.com

Duane Morris — Firm and Affiliate Offices | New York | London | Singapore | Los Angeles | Chicago | Houston | Hanoi | Philadelphia | San Diego | San Francisco | Baltimore | Boston | Washington, D.C.
Las Vegas | Atlanta | Miami | Pittsburgh | Newark | Boca Raton | Wilmington | Princeton | Lake Tahoe | Ho Chi Minh City | Duane Morris LLP — A Delaware limited liability partnership

[ www.duanemorris.com ]
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LAST CHANCE TO UPDATE YOUR LISTING IN

THE LEGAL DIRECTORY 2009!

More than 25,000 lawyers, legal support staff, court
and government officials use The Legal Directory
and have access to your listing.

A display ad in The Legal Directory 2009 is your most
effective source for reaching the Philadelphia area’s
legal community with your marketing message.

For rates & more information, please
contact Howard Hyatt, 410-902-5797

® Make sure your listing is
accurate and complete.

QUESTIONS?
Please contact us at 443-909-7843

L Tt 0 or legaldirectory@mediatwo.com.

® Make sure your listing stands
out with cost-effective,
visibility-enhancing upgrades!

PRINT UPGRADES ONLINE UPGRADES

PHILADELPHIA
BAR ASSOCIATION

e Additional Areas of Concentration.......... $45 e Link to Web Site........ ... $95
> Extra AOCin your listing. c
> Your name listed under each AOCin the AOC Index. * Bold Llstlng """""""" $45
> Allindex entries in bold. e Expanded Listing. ... ... .. $45

> Firm name (if applicable) and office phone number included in each index listing.

e Bold Listing in Master Index .................. $45

> Index entry, including attorney name and page number, in bold.
> Firm name (if applicable) and office phone number included.

> Accessible by clicking profile icon next to listing.

> Includes education, bar admissions, honors & awards,
memberships and outside activities for attorneys and
“About the Firm” description, year established, firm
size and representative clients for firms.

UPDATE DEADLINE IS

JANUARY 12!

The Legal Directory « ¢/o Media Two
1014 West 36th Street  Baltimore, MD 21211




WORKERS" COMPENSATION

By NIKI T. INGRAM

fealthy Defense

The Use Of Pharmacy Records
When Defending a Case

hen I first began to

practice law I had an

arbitration case where

I represented the de-

fendant. I remember
nothing about that case except that when
it was over, one of the panel members took
me aside and told me to make sure that I
always read the medical records thorough-
ly. T was never certain as to what he saw
that I didn’t see or what led him to give me
that advice, but it was advice that I took
to heart. Since then, I have made certain
to closely read every medical record that
I subpoena, and I also learned that some
records that are not always sought can be
particularly helpful when defending a case:
the plaintiff’s pharmacy records. Defense
practitioners sometimes forget to subpoena
these records, but they can be invaluable to
the defense of your case.

Whether you are practicing personal injury
defense or workers’ compensation defense,
it is axiomatic that you subpoena all of the
plaintiff’s medical records. Your first dis-
covery request should include a request for
the name and address of all pharmacies that
the plaintiff has used during the last five
years. Most people are creatures of habit
and tend to use one pharmacy for all of
their prescriptions. That pharmacy is usu-
ally close to home or to work. Because our
society is a mobile one with people moving
and changing jobs frequently, there may
be several pharmacies that an individual
has used. By obtaining the names and ad-
dresses of all of the pharmacies used by the
plaintiff in the last five years, the defense
attorney can be assured of obtaining a sig-
nificant amount of information about the
plaintiff — and some of it may be informa-
tion that the plaintiff did not give you or
expect you to get.
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When you receive the pharmacy records
you will be surprised at the amount of in-
formation that they give you. Besides basic
identifying information such as the plain-
tiff’s name and address, you will also learn
prior addresses and other addresses where
the plaintiff may currently be staying. You
will also get telephone numbers including
both landlines and cell phone numbers.
People tend to want the pharmacist to be
able to reach them if there is a problem
with their medication, and they will gener-
ally give the pharmacy the most accurate
contact information. This information may
be very helpful to you when doing surveil-
lance.

Pharmacy records are a snapshot of the
plaintiff’s overall health. They let you see
what medications the plaintiff is taking as
well as those that he has taken; the amount
of medications prescribed; the frequency
of refills; and perhaps most important of
all, they will provide you with the names
of all providers who have prescribed medi-
cation to the plaintiff. All of this informa-
tion gives you a better understanding of the
plaintiff and his medical condition. You
can compare this information to the infor-
mation that the plaintiff gives you when
testifying at deposition or at trial.

The list of medications that a person takes
or has taken lets you know if the person has
any systemic conditions such as hyperten-
sion or diabetes. You may also learn if the
plaintiff has more serious problems such as
cancer or heart disease. You will certainly
see what medication the plaintiff is taking
as the result of your injury or accident, and
that will help you to assess the severity of
the work accident or injury and evaluate
the economic damages of your case.

These records may also help you to at-
tack the plaintiff’s credibility. The plaintiff

may have denied any earlier orthopedic
problems, but this may be disputed by the
pharmacy records that show that the plain-
tiff has a long-standing history of taking
nonsteroidal anti-inflammatory medica-
tion. This suggests a pre-existing condition
of arthritis. If the medication that the plain-
tiff is taking now is no different from the
medication that he was taking five years
before your injury or accident occurred,
that information will obviously help your
case. Conversely, if the plaintiff was not
taking any prescriptions before the injury
occurred and is now taking pain medica-
tion, your case may be weakened. What is
important is that the pharmacy records give
you this information.

Knowing the quantity of medication that
the plaintiff is being prescribed is also use-
ful information. If the plaintiff is receiving
large amounts of narcotic medication, it
may suggest that the plaintiff is becoming
drug dependent and/or that the plaintiff may
be selling some of his prescriptions. This
may not be information that you act on, but
it may be important for you to know. The
amount of medication prescribed also lets
you know if the plaintiff has any chronic
conditions or if he is just taking medication
for an acute event.

The most important information that you
may get from the pharmacy records are the
names of all providers who have prescribed
medication to the plaintiff. During discov-
ery you will have asked the plaintiff who
his treating doctor is, and where that doctor
is located. You may only get the names of
those providers with whom the plaintiff is
treating for this injury. From reviewing the
pharmacy records you will learn the identi-
ties of all providers, including nurse practi-
tioners and physician’s assistants, who may
have prescribed medication to the plaintiff.
Most people have one physician who is the



central repository of all of their medical information. Even if the
plaintiff doesn’t give you that information, the pharmacy records
will. By learning who that doctor is, you will be able to subpoena
those records and from those records learn about other providers
as well as reports of past and present diagnostic studies. This all
becomes important as you obtain actual films or arthroscopic pho-
tographs and have your expert determine if the findings are long-
standing or represent an acute finding. You may also learn that
the plaintiff’s primary care doctor has completed forms for Social
Security or for a short-term or long-term disability carrier and be

able to obtain those records as well. Piecing all of this information
together puts you and your client in a better position to accurately
evaluate your case.

The pharmacy records also provide you with information about the
plaintiff’s private health insurance. These records tell you who the
plaintiff’s primary health insurance carrier is and gives you the nec-
essary identifying information so that you can subpoena that car-
rier’s information and learn even more about your plaintiff. You
may also obtain the identifying information about previous health
insurance carriers that may also be helpful to your case.

By simply remembering to always learn the name of the plaintiff’s
pharmacy so that you can subpoena those records, you guarantee
that you will learn a significant amount of medical information about
the plaintiff. This increases the likelihood of winning your case or at
the very least mitigating the plaintiff’s damages. [ ]

Niki T. Ingram, (ntingram@mdwcg.com) a member of the editorial
board of The Philadelphia Lawyer, is a partner in the workers’
compensation practice at the law firm of Marshall, Dennehy,
Warner, Coleman & Goggin.
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