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Pulitzer Prize winner James Mac- 
Gregor Burns’ new book Packing 
the Court is a must read for anyone 

with an interest in the history of the Su-
preme Court. The book provides a compre-
hensive review of the Supreme Court’s use 
of judicial review and analyzes cases where 
the court has used it to stand in the way of 
various laws. 

Burns is clearly troubled by instances where 
life-tenured, unelected justices have invali-
dated legislation enacted by Congress and 
signed by the president, and even goes so far 
as to say that the power of judicial review 
is not authorized by Article III.  Indeed, as 
Burns reminds us throughout the book, the 
Supreme Court’s veto power over the elected 
branches is not explicitly spelled out in the 
Constitution. 

Burns’ analysis of this great omission from 
the Constitution begins with a discussion of 
the framers’ grant of powers to the Supreme 
Court vis-à-vis the other two branches and, 
as Burns describes it, the “brilliant political 
coup” of judicial review created by Chief 
Justice John Marshall in Marbury v. Madi-
son. The book goes on to discuss how the 
court has since used Marbury as a stepping-
stone to liberally invalidate laws.  Burns also 
provides persuasive examples of how party 
politics have leaked into many of these de-
cisions, and into the judicial appointment 
process. Toward that end, the book discusses 
how presidents who have been fortunate 
enough to appoint one or more justices to the 
Supreme Court (or, as Burns coins it, win the 
“judicial wheel of fortune”) have played a 
role in staking out their own political legacy 
through their appointments.  

The book is separated into chapters that 
are roughly divided by the terms of dif-
ferent chief justices. It touches on the 
Marshall court and its famous judicial 
review decisions, the Taney court’s 
Dred Scott opinion and tension with 
Lincoln over his suspension of habeas 
corpus, Grant’s appointment of his fa-
vored railroad attorneys during Recon-
struction, the Hughes court’s assault on 
FDR’s New Deal legislation, the Stone 
court’s judicial review of flag-salute 
laws and its infamous Korematsu de-
cision, the Warren court’s extensive 
use of judicial review in desegrega-
tion and criminal procedure cases, 
and the Burger court’s use of the doc-
trine in Roe v. Wade. The book also 
tells the incredible story of President 
William Howard Taft’s appointment 
to chief justice (the only person to ever hold 
both positions).

Burns rounds out his analysis of judicial re-
view (and the unwarranted influence that 
politics can have over the court) with a lively 
discussion of the Rehnquist court’s splintered 
decision in Bush v. Gore, and the Roberts 
court’s decision in Heller striking down a 
District of Columbia ban on handguns.  

The book concludes with what Burns ac-
knowledges is a “momentous” and “daring” 
recommendation for how to curtail the ability 
of the court to declare legislation unconstitu-
tional.  Without giving away the goose, in my 
view Burns’ suggestion for reform is unnec-
essary, in large part because it is premised on 
the notion that Chief Justice Marshall got it 
wrong in Marbury when he held that the Su-
preme Court has the ultimate say on whether 
a law is constitutional. And it overlooks the 

ability of Congress to leg-
islatively reverse the court when it really gets 
it wrong. But my skepticism toward Burns’ 
recommendation notwithstanding, Packing 
the Court is thoroughly researched, well writ-
ten, and worth reading.                                  ■
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