
The Ethics of Pro Bono
ethiCs

Does a lawyer have to render pro 
bono service? If so, how? Can 
it be by donation to a public 
interest legal group? How are 

conflicts handled?

Before 1988, the then-existing ethics rules, 
the Code of Professional Responsibility, 
simply said that each indi-
vidual lawyer should find 
time to serve the disad-
vantaged. When the Rules 
of Professional Conduct 
took effect in 1988, a more 
extensive provision was 
included, which is worth-
while repeating here in its 
entirety:

Rule 6.1 Voluntary Pro 
Bono Public Service

A lawyer should render 
public interest legal ser-
vice. A lawyer may dis-
charge this responsibility 
by providing professional 
services at no fee or a re-
duced fee to persons of 
limited means or to public 
service or charitable groups or organiza-
tions, by service in activities for improv-
ing the law, the legal system or the legal 
profession, and by financial support for 
organizations that provide legal services to 
persons of limited means. Use of the word 
“should” implies that the duty is a respon-
sibility, but expresses a policy that is not 
intended to be enforced through disciplin-
ary process, according to the explanatory 
comment that follows the rule.

What are public interest legal services? 
Certainly representation of people below 
the poverty level, or representation at a re-
duced fee of people with limited means, as 

well as work in poverty law, civil rights law 
and public rights law. Assistance to chari-
table organizations would also be included. 
Donation to a public interest legal services 
group is part of the responsibility suggest-
ed, but note that the list of items constitut-
ing means of discharging one’s obligation 
is stated in the conjunctive “and,” so a good 

argument can be made that participation in 
all of the elements is mandatory.

How does a lawyer find a program to as-
sist? Philadelphia has dozens of public in-
terest organizations – just see the listings in 
the front of The Legal Directory. There is 
one for everyone’s interest. The Philadel-
phia Bar Association and Philadelphia Bar 
Foundation support Philadelphia VIP and 
the SeniorLAW Center, just to name two. 
These wonderful organizations help people 
in a number of primary areas including 
family law, consumer law, estate planning 
and administration and real estate.

One of the features of many of these pro-
grams is the ability to be involved on a 
limited basis – that is, entry for one hear-
ing does not obligate the attorney to be in a 
case forever. Short-term limited represen-
tation is permitted and seems to be under-
stood by the bench. What about conflicts? 
While generally speaking the usual rules 

apply, it is a rarity when, for 
example, a firm that usually 
represents banks would not 
be able to have an attorney 
represent a borrower in a 
pro bono matter.

Of course, it could not be 
the same bank, nor could 
there be a positional con-
flict, such as arguing for 
two different client’s oppo-
site sides on the interpreta-
tion of a contract clause or 
a statute.

What about practicing in 
areas where an attorney 
has no experience? Many 
groups, particularly VIP, 
provide training sessions 
year-round in areas of need. 

In addition, free advice is usually available 
from legal services lawyers to volunteers.

Another growing area is assistance to or-
ganizations providing information to self-
represented litigants. It has been estimated 
that 85 to 90 percent of all litigants in 
Philadelphia’s Family Court are self-rep-
resented. Obviously, there is tremendous 
need for these people to have access to 
information and forms for their filings and 
appearances.

Many courts and public interest groups 
have recognized this, and are busy doing 
some or all of the following:
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Every reasonable effort should be made 
to show the partner that the merger will 
actually help them grow their practice 
even more.  

Then there is the issue of “unproductive 
partners” whose billable hours and col-
lections are far below those of the other 
partners in either firm but their firm 
wants them included in merger while 
the other firm does not. This is not un-
common. As sensitive as it is, this issue 
must be addressed and, if the merger is 
to occur, usually results in less produc-
tive partners being excluded from the 
new firm. 

The firms may have different compensa-
tion systems. For example: In one firm 
partner compensation is based solely on 
billable hours while in the other firm 
partners are compensated on origination 
regardless of billable hours. Another ex-
ample: One firm has a formulaic system 
while the other firm subjectively evalu-
ates partner performance. In some cases 
the firms agree to integrate the different 
systems, but this is rare. The usual result 
is the “acquiring” or larger firm states 
that its compensation system will have 
to be accepted by the partners in the oth-
er firm or there will not be a merger. 

Another issue that can be a “deal break-
er” is the name of the new firm. In cases 
where a smaller firm is merging into a 
larger firm, this is rarely an issue be-
cause the smaller firm’s name will dis-
appear. Such has been the case in sev-
eral of our feasibility projects. But there 
are other instances, such as a so-called 
“merger of equals,” where this issue be-
comes extremely sensitive because both 
firms want to keep their names. This was 
the situation with two Southern firms 
we were counseling. We recommended 
they not address this issue until they had 
resolved all other issues. By then, both 
firms recognized that the merger would 
be highly beneficial. They were then 
able to agree on a combination of each 
of the prior firms’ names. 

One final point: Once firms have begun 
the process, it should become a high pri-

ority item in each firm. If merger discus-
sions drag on for an extended period of 
time such as a year, this is another red 
flag which indicates that, even if the 
firms finally merge, the combination 
will not succeed.

While these are the major points to 
consider in a merger, others may arise.  
Nevertheless, this author hopes this dis-
cussion will serve as a useful primer for 
firms that may consider merging but 
have never been through the process.

Robert Denney (bob@robertdenney.com)
is president of Robert Denney Associates, 
Inc., based in Wayne, Pa.

the philadelphia lawyer   fall 2009  13

•  Creating web sites with information and 
downloadable forms, with sufficient in-
structions in one or more languages;

•  Staffing self-help centers and telephone 
banks, such as in clerk’s offices, including 
volunteer attorneys;

•  Standardizing forms and procedures for all 
counties;

•  Providing law and other libraries with these 
forms and information.

The intent to provide legal advice is always 
disclaimed, and readers are urged to obtain 
counsel. Attorneys should therefore be com-
fortable in working on bar or court commit-
tees to accomplish the foregoing.

No effort to enforce the rule has been re-
ported, and some bar associations have dis-
cussed the issue. The Philadelphia Bar Asso-
ciation has specifically resolved to promote 
pro bono activities.

What does the future hold? Possible CLE 
credit for public interest representation, for 
participating in developing self-representa-
tion materials, or for providing assistance at 
self-help centers.

In short, we believe that attorneys should do 
pro bono work, contribute to public interest 
organizations, and assist committees in help-
ing self-represented litigants, in fulfillment of 
their professional and moral responsibilities.

David I. Grunfeld, 
(DGrunfeld@Astorweiss.com) an attorney 
with Astor Weiss Kaplan & Mandel, LLP, 
is a member of the Professional Guidance 
Committee and the Editorial Board of The 
Philadelphia Lawyer. Evie Boss Cogan 
is a professor of business law at LaSalle 
University.

Note: see pro bono week calendar of events 
on page 39.
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