
USING DEPOSITION TRANSCRIPTS AT TRIAL

   a.  Be sure you know the rules. They can be tricky. D.R. 
Suplee and N. Reimann, “The Deposition Handbook” 
(5th ed. 2011).

   b.  Depositions can be used to impeach. Fed. R. Civ. P. 32; 
Fed. R. Evid. 801(d)(1)(A) and 613(b). And see Pa. R. 
Civ. P. 4020(a)(1); Pa. R. Evid. 803.1(1) and 613(b). (i) 
Give thought to how you are going to bring the prior 
inconsistent testimony to the attention of the jurors. One 
suggestion: rather than reading both questions (Q) and 
answers (A) aloud yourself (which can quickly become 
boring) or reenacting what happened at the deposition 
with you reading the Q and the witness reading the A 
(where you lose control of how the answers are being 
read), consider using a blended approach. If, as is often 
the case, it is the witness’s last answer in the deposition 
excerpt that is most helpful to you, read the Q and A aloud 
to yourself until you get to the last answer and, at that 
point, ask the witness to read his answer. That will signal 
to the fact finder that that is the answer that matters. There 
is no one right way to do it. Think through what will work 
best with this witness in this case.

   c.  After you have established that the witness gave contrary 
testimony at his deposition, what do you do? One 
possibility is to leave it at that, while giving the witness 
a look of disappointment. Jurors are not stupid. They will 
“get it” even if you do not pursue the point further with the 
witness.  The further you pursue it, the greater the danger 
that your cross will degenerate into a bickering match 
with the witness, which may obscure the inconsistency 
you want to highlight. 

   d.  Depositions of adverse parties can be used “for any 
purpose.” Fed. R. Civ. P. 32(a)(3); Pa. R. Civ.  P. 4020(a)
(2). So, if the adverse party gave deposition testimony 
that helps your case, you need not call them as on cross or 
wait for them to take the stand at trial to use that helpful 
deposition excerpt. Instead, you can read into the record 
the helpful deposition testimony under the cited rules. If 
you do things that way, it may be days or weeks before 
the adverse party takes the stand and tries to explain 
away their harmful deposition testimony. Sometimes 
opposing counsel will try to frustrate that approach by 
saying, “Your Honor, Mr. X is here in the courtroom. 
Since he is available, opposing counsel cannot read in this 
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deposition excerpt. Let him call 
Mr. X to the stand if he wants.” 
That is wrong; the adverse party 
need not be unavailable for you 
to read his transcript into the trial 
record under the cited rules. See 
Creative Consumer Concepts, 
Inc. v. Kreisler, 563 F.3d 1070, 
1080 (10th Cir. 2009).  

   e.  Depositions can be used as 
substantive evidence if the 
witness is unavailable within 
the meaning of the applicable 
rules.  Fed. R. Civ. P. 32(a)
(4); Pa. R. Civ. P. 4020(a)(3). 
That is, relevant portions of the 
witness’s deposition testimony 
can be read to the jury. As you 
give thought to how you are 
going to do that, keep in mind 
the admonition of one seasoned 
trial judge that, “Beyond a doubt, 
the single least effective method 
of communicating information 
to a jury is the reading of a 
deposition.” Robert M. Parker, 
Streamlining Complex Cases, 
10 Rev. of Litig. 547, 550-551 
(1991). 

   f.  So, if you are stuck with a 
transcript (and do not have a 
video of the deposition), do what 
you can to liven things up. Here 
are some options: 

     i.  Usually, counsel will read the 
questions and someone sitting in 
the witness box (often another 
attorney or a legal assistant) will 
read the answers. Think about 
who should play the witness. 
Consider using an actor from 
some amateur theater group. 
Typically, they do an excellent 
job and are not expensive. 

     ii.  Take advantage of Federal and 
Pennsylvania Rule of Evidence 
611 which grants trial courts 
discretion over the mode and 
order of presenting evidence to 
make the presentation effective 
for determining the truth and to 
avoid wasting time. This means 
that the trial judge should be 
open to any suggestion that 
makes sense. So, for example, 
you might request permission to 
present the deposition testimony 
out of strict page sequence, 
presenting it instead by subject 

matter. You can then read all 
of the deponent’s testimony 
about the meeting of Dec. 14, 
2014 wherever it appears in the 
transcript and then all testimony 
on the next subject, etc. 

    iii.  Or you might ask permission to 
read a paragraph summarizing 
the deponent’s testimony as to 
his educational and employment 
history (assuming there is no 
real dispute about it) rather than 
painstakingly reading aloud 
the Q and A. Usually you can 
reduce 15 pages of Q and A 
on education and employment 
to a single compact paragraph. 
There is good authority for 
allowing that procedure. 
Oostendorp v. Khanna, 937 
F.2d 1177, 1179-1180 (7th Cir. 
1991), cert. denied, 502 U.S. 
1064 (1992).

    iv.  The court may allow 
interspersing such narratives 
with the full Q and A, as in, 
“Dr. Spock testified that he first 
saw plaintiff on Jan. 22, 2014, 
at which time his complaints 
were ***.  The doctor further 
testified that his examination 
revealed ***; and that he then 
saw the plaintiff six times over 
the next four months during 
which time plaintiff was treated 
conservatively. The doctor 
then recommended surgery. 
He explained the basis for his 
recommendation as follows 
[quote exact testimony from 
transcript].” It is remarkable 
how much such narratives can 
shorten the time to get in the key 
testimony and how much more 
palatable they make things for 
the jury. 

USING VIDEO DEPOSITIONS  

AT TRIAL   

   a.  The shorter, the better. There 
seems to be universal agreement 
on that. If you can boil it down 
to 8-12 minutes (not as hard 
to achieve as it sounds), that is 
generally better than a longer 
video. 

   b.  In recent years, there have been 
efforts to use video depositions 
in openings. Bob Mongeluzzi 

and David Kwass, two of this 
city’s best plaintiffs’ personal 
injury attorneys, in particular 
have been pushing for such use. 
The rationale for doing so comes 
down to three points. First, if, in 
their opening, counsel wanted 
to read a few key questions 
and answers from a witness’s 
deposition transcript, most 
judges would permit him to 
do so as long as there was no 
dispute as to admissibility; so 
why not a video clip? Second, 
using video enhances accuracy. 
Third, using video will help 
jurors to pay attention, always 
a desirable thing. However, 
the counterargument is that the 
opening is supposed to be a 
statement of what counsel intends 
to prove, not a presentation of 
the proof itself. Also, openings 
with videos tend to have the 
feel of a damning “60 Minutes” 
program. My own vote would be 
not to allow videos to be used in 
openings. The case law is sketchy 
and conflicting.  If you want to 
use videos in your opening, raise 
it with the judge in advance.  

   c.  There is very good authority 
for editing video depositions by 
subject matter (rather than playing 
the video chronologically), even 
as to more than one deponent. 
Thus, Standard 21 of the 
American Bar Association’s 
Civil Trial Practice Standards 
(2007), concerning editing of 
video deposition testimony, 
states: “i. If it will assist the jury 
to understand the evidence or to 
determine a fact issue, the court 
should permit the parties to edit 
and present videotaped testimony 
by subject matter.” The same 
Standard then goes on to say, “ii. 
The testimony of a single witness, 
or of multiple witnesses, relating 
to designated subject matter 
may be combined into a single 
presentation.” (Emphasis added.) 
So, if there is a sharp dispute as 
to what was said at the meeting 
of Sept. 18, 2014, you can, with 
the judge’s permission, play the 
video deposition testimony of 
each witness back-to-back as to 
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what was said at that meeting.  
   d.  There is pretty good authority 

for using a video deposition in 
your closing, assuming it is in 
evidence. C. Michael Burton 
& Michael Glover, “Managing 
A Big Case Down To Size,” 15 
Litigation 22 (Summer 1989), 
though it may be wise to clear 
such use in advance with the trial 
judge.

CLOSINGS

   a.  Know the rules. As noted in a 
prior article (paragraph 19), in 
some jurisdictions, plaintiff goes 
first, then defendant; and then, 
if defendant has put on a case, 
plaintiff gets a rebuttal. In others, 
defendant goes first. I know of 
one case in which counsel for 
defendant, a very experienced 
trial lawyer who was trying a case 
outside his home jurisdiction, 
was caught off guard when the 
judge called on him to go first. 
Again, know the rules.

   b.  Review your opening. Remember, 
the opening and closing are 
supposed to fit together. If you 
told the jurors in your opening 
that they would have to decide 
three key fact questions, you do 
not want to forget about them in 
your closing.

   c.  Give thought to the order of topics. 
There is no rule that requires that 
you discuss liability first, then 
damages. Is there some reason to 
flip them?  

   d.  Look for snippets of trial 
testimony that will help to make 
your case.  Using the exact words 
of some key witnesses will help 
to bring things to life.  

   e.  Look to exploit things that the 
other side has inexplicably 
contested. For example, in one 
insurance coverage case, the 
insurance company refused to 
admit that Exhibit 1 was a copy 
of the insurance policy it had 

issued to plaintiff even though 
the evidence on that point was 
overwhelming and the insurance 
company had no particular basis 
for contending otherwise. That 
gave counsel for the insured the 
opportunity to say in his closing, 
“Why won’t the insurance 
company concede that this is 
its insurance policy? What does 
such refusal tell you about the 
insurance company?”  Comments 
that never could have been made 
if the insurance company had 
conceded the obvious.  

   f.   As suggested in the preceding 
paragraph, look for opportunities 
to use rhetorical questions.  

   g.  Use plain language. Lively 
Wilson, a renowned Kentucky 
defense lawyer, told the story 
of saying to the jury in his 
closing that plaintiff’s expert 
“is an enigma to me.” Later the 
deputy clerk told Wilson that, 
as he was leading the jury to the 
deliberation room, he heard juror 
A say to juror B, “I can’t believe 
that in 2001 a lawyer would stand 
up in a federal courtroom and call 
a man [the “N” word].” Wilson 
pleaded with the judge to bring 
the jurors back to explain that the 
word he used was “enigma,” that 
enigma meant mystery, and that 
it was not a racial slur. The judge 
refused to do so. Lesson learned.

   h.  It is not so easy to speak bluntly 
and honestly to jurors about the 
evidence against you because 
we all want to act as if the other 
side never laid a glove on us. 
But jurors listen when attorneys 
talk straight to them. In one case, 
after recapitulating the worst of 
the testimony against my client, 
I found myself blurting out, 
“Now that’s troubling, isn’t it?” 
All eight jurors moved forward 
on their seats as one. Why? 
Because, without planning to be 
so forthcoming, I was talking 

straight to them. They came 
back in my favor. In another case 
involving a very badly injured 
plaintiff, defense counsel Adrian 
King, a trial warhorse, said to the 
jurors, “If you don’t follow the 
judge’s instructions about putting 
aside sympathy and just deciding 
this case on the evidence, I 
cannot win.” The jury came back 
in King’s favor. While most of 
us would hesitate to be quite so 
candid, in a given case it may be 
necessary to approach this degree 
of straight talk with the jury.

   i.  If you represent plaintiff and 
have the right to a rebuttal 
closing speech, consider working 
backwards from there. Herb 
Kolsby, a legendary plaintiffs’ 
personal injury attorney, said that 
he would decide what he wanted 
to be talking about to the jury 
in his rebuttal before outlining 
his main closing. So, if Kolsby 
wanted to be talking about topics 
A, C and F in his rebuttal, he 
would say just enough in his main 
closing to carry the day on those 
topics but would hold back some 
excellent material for use in his 
rebuttal. But be careful: there is 
always the risk that savvy defense 
counsel might not talk about topic 
F at all in his closing, thereby 
putting if off limits for plaintiff’s 
rebuttal. 

BE YOURSELF?

For many years, Judge John Gerry 
(D.N.J.) used to exhort rising trial 
attorneys: “To be a successful trial 
lawyer, the most important thing is to be 
yourself. Unless you’re a jackass. Then 
pretend to be somebody else.”

Dennis R. Suplee (dsuplee@schnader.
com) is a partner in Schnader Harrison 
Segal & Lewis LLP.
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“If you don’t follow the judge’s instructions  
about putting aside sympathy and just deciding this  

case on the evidence, I cannot win.”




