
  Vol. 77, No. 1                      Philadelphia Bar Association Quarterly Magazine                        Spring 2014

By DANiel J. Siegel

Think Your Email  
is Secure?  
Think Again
Ethics Rules Require  
Understanding Technology

10 Questions for
Nancy J. Winkler
By Bart D. Cohen

Judge Has Game
By Peter Vaira







Features

10    Judge Has Game
          Judge Berle Schiller’s chambers are decorated with mounted 

heads of the game he has hunted
         By Peter Vaira

14     Atlantic City Survives    
          A legal aid lawyer finds the resort town is too tough to die
         By Michael J. carroll

18    10 Questions for Nancy J. Winkler  
          The president of the Philadelphia Trial Lawyers Association 

speaks out on proposed changes to the Federal Rules of Civil 
Procedure

         By Bart D. cohen

24     How Secure is Your Email? 
          Lawyers can no longer merely stick their heads in the sand and 

feign ignorance when it comes to technology
         By Daniel J. Siegel

28     Annals of Justice – The Leopard’s 
Spots

          A couple in need of legal representation can’t thank their 
attorney enough

         By SteVe lacheen

30     The Arisaka – From Toyo Kogyo to 
Philadelphia

          A World War II souvenir leads to a life of inquiry about 
history, war, law and politics 

         By M. Kelly tillery

36     Hypothetically Speaking
          Can unsubstantiated facts be introduced into evidence under 

the guise of presenting a hypothetical question? 
         By eDwarD w. SilVer

40    An Appellate Lawyer’s Perspective
          You can become a more effective lawyer by becoming a more 

ethical lawyer 
         By JoShu l. harriS

Departments

4   From the Editor By May Mon PoSt

6   Briefs  

7   In Memoriam  

9   Ethics  
      By DaViD i. grunfelD

         The Rules of Professional Conduct Tackle Technical Issues

44  Technology

46 Book Review
     By Mary-Kate BreSlin

         Keeping it Civil: The Case of the Pre-Nup and the Porsche & 
Other True Accounts from the Files of a Family Lawyer

48 That Was Then - 1984
         Philadelphia Bar Association Moves to One Reading Center 

The PhiladelPhia

lawyer
conTenTs

2   the philadelphia lawyer   Spring 2014

Vol. 77, No. 1                       Philadelphia Bar Association Quarterly Magazine                            Spring 2014

18

30

PHOTO BY John Carlano



BORGATA | ATLANTIC CITY

SAVE THE DATE | OCTOBER 17-18, 2014

REGISTER TODAY AT PHILABENCHBAR.COM



from the editor

Innate Characteristics
B Y  M AY  M o N  P o S T

O
ne of my best friends (a somewhat jaded attorney) 
likes to joke that my dog, Bella, digested more law 
than we ever did when we were in law school. Bella 
– a mix of American bulldog, Boston terrier, and pug 

– once ate the cover to Erwin Chemerinsky’s “Constitutional 
Law” book and most of the introductory material, which 
included the Preamble to the U.S. Constitution, the Articles and 
about half of the amendments. (She also ate a few of my most 
expensive shoes and purses – but that’s another story.)

Bella, or “the Bear” as my husband Mark affectionately calls 
her, is a rescue dog. Mark wanted a purebred Labrador retriever 
to remind him of the AKC-registered labs of his childhood, 
growing up along the banks of the Susquehanna River in York, 
Pa. I wanted a rescue dog. I grew up in Rangoon, Burma, 
where if you catch a glimpse of a dog it is 
not a portrait of a pet surrounded by love 
and affection and a well-manicured lawn. 
Instead, it is an image of a flea-ridden, rib-
bearing beast scavenging for scraps of food 
at one of Burma’s ubiquitous monasteries.

Bella is no beast. She has snuggled her 
way into our hearts – and onto our bed 
every night. (Yes, we are dog people.) She 
cost us about $600. (Who said rescue dogs 
are inexpensive?) She weighs around 60 
pounds and has big round eyes and a shiny, 
reverse-brindle coat. She loves her squeaky 
toys and hates getting her nails cut. When 
she drinks water, some of the water drips 
off from her jowls as she wanders away 
from the bowl. And she is protective of our 
2-year-old son, River. When River cries 
and we are not quick to respond, Bella is 
the first to appear crib-side, like a reminder: 
come quickly, something is wrong, you 
really can do better.

She obeys most of the commands we have taught her. She 
has “sit” down pat. On leash, she “heels” relatively well, for a 
quasi-bulldog, unless “inspired” by a squirrel or other critter. 
“Come” is a different story. In Bella’s constitution, there are 
several exceptions to this command. She responds based on 
her worldview at the moment. It is impossible to understand 
the calculus of a dog’s worldview, so it basically boils down 
to whether it is more desirable at that moment to heed the 
command, or to continue to do whatever it is that dogs do. The 
wonderful thing about most dogs is that they appear to be driven 
by a perpetual pursuit of happiness.

It is often said that dogs were the first animals to be 
domesticated. What this means, I think, is that dogs were the 

first member of the animal kingdom to cross the threshold of the 
night and join men and women around the fire. Now, centuries 
later, we cannot get our hairy friends off the couch or away from 
the hearth – unless it is to play or go for a walk. Where once we 
carried spears or knives and had a visceral fear of the unknown, 
we now transport “doggy” bags and stop for traffic. One way 
or another, we have all been domesticated, and the dog will 
continue to be our furry companion into our unknowable future.

The long history of this peculiar relationship should not 
surprise us. One of the oldest known “texts” – Homer’s “The 
Odyssey” – nearly 3,000 years old, speaks fondly of a dog 
named Argos, roughly translated from Greek, meaning “Great 
Dog.” After 20 years struggling to get home to Ithaca, Odysseus 
finally arrives at his homeland, disguised as a beggar and 

preparing to attack his wife’s suitors and 
reclaim his home. As Odysseus approaches 
the outermost gate of his house, he finds 
Argos lying neglected on a pile of dung. 
Unlike everyone else on the island, who 
is fooled by Odysseus’s disguise, Argos 
immediately recognizes his master. Argos 
does his best to wag his tail and move 
nearer. But he is too feeble to move. Unable 
to approach and properly greet his beloved 
dog, as this would betray his disguise, 
Odysseus pauses long enough to ask his 
escort to describe the dog’s better days. In 
the moments of this private reunion, two 
things happen: Odysseus wipes away a tear, 
and old Argos dies.

But that’s the thing about some dogs, 
the great ones never really die. Every dog 
person has splendid stories to tell about 
their furry companions. They have wagged 
and chewed and slobbered their way into 

the very fabric of our lives. They have crossed the darkness and 
become our friends and have retrieved and presented us with the 
profoundest gift of all: their unconditional love. Josh Billings 
once said, “A dog is the only thing on earth that loves you more 
than he loves himself.”

There’s that nifty phrase – may I be the kind of person my dog 
thinks I am. But perhaps it should be: May I be the kind of being 
my dog is. John Grogan, author of “Marley and Me: Life and 
Love with the World’s Worst Dog,” said it well: “A person can 
learn a lot from a dog, even a loopy one like ours. Marley taught 
me about living each day with unbridled exuberance and joy, 
about seizing the moment and following your heart. He taught 
me to appreciate the simple things – a walk in the woods, a fresh 
snowfall, a nap in a shaft of winter sunlight. And as he grew old 
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and achy, he taught me about optimism 
in the face of adversity. Mostly, he taught 
me about friendship and selflessness 
and, above all else, unwavering loyalty.”

Woof! Woof!
Now, if there are any cat-lovers who 

are still reading, I apologize. Please, put 

this down and go pet your cat. If you can 
find her.

May Mon Post (mpost@dmvnlaw.com), an 
associate with Deasey, Mahoney, Valentini 
& North, Ltd., is Editor-in-Chief of The 
Philadelphia Lawyer.
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L
aw firm mergers increased by 
nearly 50 percent in 2013 from 
the year before, according 

to Altman Weil MergerLine. The 88 
mergers and acquisitions marked the 
most law firm combinations in the 
seven years Altman Weil has been 
gathering figures. 

“The surge in 2013 numbers was 
driven by a boom in acquisitions of small 
law firms,” said Altman Weil principal 
Ward Bower. “These kinds of deals 
are smart, low-risk moves to enter new 
markets and acquire new clients, and we 
expect the trend to continue in 2014.”

Of the 88 law firm combinations 
reported in 2013, 82 percent were 
acquisitions of firms with 20 or fewer 
lawyers. This number of small firm 
acquisitions as a percentage of all 
combinations has been growing steadily 
since 2007 when only 63 percent of 
deals fell into that category, according to 
MergerLine data.

Even among the larger 2013 deals, 
most involved a bigger firm that was at 
least five times the size of a smaller firm 

with which it combined. The noteworthy 
exception was the announced merger of 
Stinson Morrison Hecker, a 300-lawyer 
firm headquartered in Kansas City, 
Mo., and Leonard Street Deinard, a 
200-lawyer, Minneapolis-based firm.  

“Most law firm combinations 
these days are really acquisitions, not 
mergers,” commented Bower. “The 
complexity of a true merger of equals 
is exponentially greater. There are any 
number of potential pitfalls on the way 
to the altar.”

Geographically, the southern United 

States was the most active single 
region for law firm combinations in 
2013, representing 25 percent of all 
recorded deals. Fifteen percent of all 
deals occurred between firms in the 
Middle-Atlantic region. Multi-regional 
combinations accounted for another 30 
percent of the total.   

There were five cross-border 
combinations in 2013, representing 6 
percent of all deals. The largest was 
Hogan Lovells’ acquisition of 120-lawyer 
Routledge Modise in Johannesburg, 
South Africa.

T
wenty-seven percent of 
lawyers interviewed said their 
law firm or company plans 

to expand or add new positions in the 
first half of 2014, according to a new 
survey from Robert Half Legal. Fifty-
five percent said their organizations 
expect to maintain current staff levels 
by filling vacant posts, while 12 per-
cent of survey respondents said they 
will not fill vacant positions or create 

new ones and two percent anticipate 
staff reductions.

Litigation is expected to drive much 
of the hiring, the research shows. Nearly 
half (46 percent) of lawyers surveyed 
expect litigation to generate the greatest 
number of legal job opportunities 
through June 2014. Within the litigation 
practice area, insurance defense was 
cited by 46 percent of lawyers as the 
leading driver of job growth, followed 

by commercial litigation (37 percent) 
and employment law (28 percent).

“Litigation-related activity shows 
no sign of slowing down in the months 
ahead,” said Charles Volkert, executive 
director of Robert Half Legal. “As a 
result, hiring highly skilled litigation 
experts – from insurance defense 
paralegals to litigation associates 
and e-discovery attorneys – will be 
a top priority for law firms as they 

mergers ■ hiring ■ economic growth ■ in memoriam

BriefsBriefsBriefs
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focus on expanding services to meet clients’ needs and 
increase revenue.” Robert Half Legal is a legal staffing firm 
specializing in lawyers, paralegals and other highly skilled 
legal professionals. 

Volkert added that legal departments also have a steady 
need for corporate associates and paralegals to help them 
manage more litigation and e-discovery matters internally. 
“The most marketable legal professionals have three-to-five 

years’ experience in a high-demand specialty, are tech-savvy 
and are able to ramp up quickly,” said Volkert.

Employers who plan to expand their legal teams may want 
to reassess their recruiting and retention programs: Six in 
10 (60 percent) respondents cited at least some challenge in 
finding skilled legal talent, while one-third (33 percent) of 
lawyers expressed concern about losing top performers to 
other legal job opportunities.

P
NC is forecasting noticeably stronger economic 
growth in 2014 compared to 2013. A major reason 
for the acceleration in growth this year will be less 

drag from government, particularly the federal government. 
At the beginning of 2013, an increase in personal income tax 
rates and an end to a temporary Social Security payroll tax cut 
weighed on after-tax incomes, restraining growth in consumer 
spending. This year there are no broad-based Federal tax in-
creases, so disposable income growth and consumer spending 
growth will both be stronger compared to 2013. 

Another reason for stronger economic growth in 2014 will 
be a better global economy. Europe is coming out of recession, 
and growth in Asia will reaccelerate this year as the Chinese 
government reduces some of its austerity measures as inflation 
slows; as a result exports will increase in 2014. At the same time 
increased domestic energy production, in particular natural gas, 
will reduce U.S. imports of petroleum products. As a result the 

trade deficit will narrow in 2014, adding to real GDP growth. 
Consumer spending growth will be slightly stronger this 

year than in 2013. In addition to no drag from tax increases, 
job gains and positive, albeit weak, wage growth will support 
growth in disposable income and consumer spending. There 
is significant pent-up demand for big-ticket consumer items, 
especially vehicles. 

Homebuilding will also expand again in 2014 thanks to pent-
up demand, a rapidly dwindling excess supply of housing, 
continued job gains, and very low (although rising) mortgage 
rates. House price growth will slow in 2014 from its current 
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Economic Growth in 2014 Should Be Stronger Than Last Year

Stanhope S. Browne
June 29, 2013, Age 81

William P. Boland
Dec. 16, 2013, Age 74

Aloysius J. Staud
Dec. 19, 2013, Age 83

Margery N. Reed
Dec. 30, 2013, Age 59

Daniel John McAleer
Jan. 9, 2014, Age 72

Elliot Yampell
Jan. 10, 2014, Age 80

Morris H. Sheer
Jan. 11, 2014, Age 101

Thomas B. Erekson
Jan. 12, 2014, Age 66

Nicholas Sellers
Feb. 8, 2014, Age 81

Benjamin Jerome Shane
Feb. 8, 2014, Age 85

Charles P. Hammock
Feb. 15, 2014, Age 72

Harry R. Seay
Feb. 25, 2014, Age 79 

Joseph R. Embery III
Feb. 26, 2014, Age 83

George E. Moore
March 2, 2014, Age 67

Donald C. Marino
March 3, 2014, Age 74

Judge Bernard J. Goodheart
March 4, 2014, Age 83

G. Bradley Rainer
March 5, 2014, Age 66

Joseph L. Messa Sr.
March 9, 2014, Age 89

Edward Ohlbaum
March 13, 2014, Age 64

■   i n  M e M o r i a M  ■

Please send In Memoriam notices to 
tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?
For information, call Jessica Hilburn-Holmes, 

Executive Director, at 215-238-6347.



double-digit pace, given higher mortgage rates, but will remain 
positive as home buying further improves. 

Business investment will also be a source of growth in 2014. 
With stronger demand this year for their goods and services 
and more certainty over government policies, businesses will 
be looking to expand capacity, borrowing to take advantage of 
low interest rates. 

Real GDP growth will be 2.9 percent in 2014, up from 1.9 
percent in 2013. The unemployment rate will continue to 
fall, although the pace of decline will slow somewhat as an 
improving labor market entices some previously discouraged 
workers to resume their job search. PNC is forecasting an 
unemployment rate down to 6.3 percent at the end of 2014, and 
falling below 6 percent at the end of 2015. 

The material presented in this article is of a general nature and does not 
constitute the provision by PNC of investment, legal, tax or accounting advice 
to any person, or a recommendation to buy or sell any security or adopt any 
investment strategy.  Opinions expressed herein are subject to change without 
notice.  The information was obtained from sources deemed reliable.  Such 
information is not guaranteed as to its accuracy.  You should seek the advice 
of an investment professional to tailor a financial plan to your particular 
needs.  For more information, please contact PNC at 1-888-762-6226.

The PNC Financial Services Group, Inc. (“PNC”) uses the names PNC 
Wealth Management®,  Hawthorn, PNC Family Wealth® and PNC 
Institutional Investments® to provide investment and wealth management, 
fiduciary services, FDIC-insured banking products and services and lending 
of funds through its subsidiary, PNC Bank, National Association, which 
is a Member FDIC, and uses the names PNC Wealth Management® and 
Hawthorn, PNC Family Wealth®   to provide certain fiduciary and agency 
services through its subsidiary, PNC Delaware Trust Company.  Brokerage 
and advisory products and services are offered through PNC Investments 
LLC, a registered broker-dealer and investment adviser and member of 
FINRA and SIPC.  Insurance products and advice may be provided by PNC 
Insurance Services, LLC, a licensed insurance agency affiliate of PNC, or 
by licensed insurance agencies that are not affiliated with PNC; in either 
case a licensed insurance affiliate will receive compensation if you choose 
to purchase insurance through these programs.  A decision to purchase 
insurance will not affect the cost or availability of other products or services 
from PNC or its affiliates.   Hawthorn and PNC do not provide legal or 
accounting advice and neither provides tax advice in the absence of a specific 
written engagement for Hawthorn to do so.   
“PNC Wealth Management,” “Hawthorn, PNC Family Wealth” and “PNC 
Institutional Investments” are registered trademarks of The PNC Financial 
Services Group, Inc.
Investments:  Not FDIC Insured.  No Bank Guarantee.  May Lose Value.
Insurance:  Not FDIC Insured.  No Bank or Federal Government 
Guarantee.  May Lose Value.
© 2014 The PNC Financial Services Group, Inc. All rights reserved. 
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L
ast year, the Supreme Court 
of Pennsylvania amended 
the Pennsylvania Rules of 
Professional Conduct in a 

few respects, a number of which relate 
to technology matters. Hence, more and 
more technology issues raise questions 
of ethics and duties under the Rules.

R. 1.1 adds a section (8) that requires 
lawyers to keep abreast of changes in 
relevant technology in their practice. What 
does that mean for us in daily practice?

Certainly, with more courts going to 
electronic filing, usually mandatory, 
a lawyer has to know how to file 
electronically, how to retrieve items from 
other cases not received electronically, 
how to correct rejections, and how to 
deal with court personnel in aid of such 
filing. Or, in the alternative, a lawyer must 
assure that the lawyer’s staff is so trained, 
and the lawyer must continue to supervise 
all staff with responsibilities and access to 
the lawyer’s electronic accounts.

A lawyer should know how to scan, 
email, email with attachments, download 
and respond. This is more than just a 
marketing tool to communicate with 
clients or prospective clients, because 
adversaries will expect to communicate 
in this fashion. Further, most professional 
organizations now communicate by 
email with their members, and some 
send their newsletters that way as well.

Cases are reported on the Internet. 
The day of waiting for circulation of  
“advance sheets” within the office is long 
over. Lawyers are citing cases in memos 
and in court that were decided within 
days, and an effort should be made to 
keep up with the case law relevant to 
the lawyer’s practice on a regular, even 
daily, basis.

Needless to say, most research is now 
done over the Internet. Lawyers have 
choices to make as to which of several 
services to use, which means studying 
and trying them out. Use of key words, 
“shepardizing” and the like all are done 
online.

Much of the foregoing may seek 
obvious, but many lawyers have not 
kept up sufficiently, and therefore our 
Supreme Court saw the need to include 
the technology reference in the Rules.

Should a lawyer have to use a 
smart phone, a pad, laptop or tablet? 
Should a lawyer need to know how to 
make a presentation by PowerPoint 
or its equivalent, in a meeting or in a 
courtroom? Should documents be stored 
electronically? Maintained in a “cloud” 
for security reasons? All that must be 
considered.

R. 4.4 tells us a lawyer what to do when 
material is “inadvertently” received. 
It originally was drafted to refer to 
documents received by fax and intended 
for another. Now it specifically includes 
“electronically stored information.”

Finally, R. 7.3, which deals with 
solicitation of clients, expressly allows 
electronic communications similar to 
targeted direct mail letters, but prohibits 
real time solicitation or targeted follow-
ups.

The pace of change continues to 
accelerate in the area of technology, 
and lawyers have an ethical duty to stay 
informed.

David Grunfeld (DGrunfeld@astorweiss.
com), of counsel to Astor Weiss Kaplan & 
Mandel, LLP, is a member of the Editorial 
Board of The Philadelphia Lawyer. 
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BY PETER VAIRA

This is not the lead from a Hollywood movie 
script. This is real. This is Judge Berle Schiller 
of the Eastern District of Pennsylvania, who 
is both a dedicated jurist and a serious hunter. 
His chambers are decorated with mounted 
heads of the game he has hunted: a caribou 
from Canada, a wildebeest from Africa, 
a pronghorn antelope from Wyoming, a 
warthog from Africa and two whitetail bucks 
from Pennsylvania. These are big game on the 
hoof and it requires skill and physical stamina 
to hunt them. A live caribou weighs up to 350 
pounds, the wildebeest up to 500 pounds. The 
pronghorn antelope is considered the fastest 
moving animal in the western hemisphere 
with running speed of up to 55 mph. In his 
home, Judge Schiller has the mounted heads 
from his last African trip: a kudu, two impala, 
an eland and a wildebeest.

Judge Schiller started hunting by chance 
when he filed a court case in Berks County 
in the early 1970s and needed local counsel. 
The local counsel asked if he liked to hunt, 
and city-born-and-raised Schiller said there 
wasn’t much opportunity for hunting in 
the five boroughs of New York City. Local 
counsel helped him get a license and started 
him on small game, rabbits and pheasants. He 
liked the experience of spending long periods 
of time outdoors in the rugged country, and a 
few years later went to Cumberland County 
to hunt deer. He hunted deer for nearly eight 
years with a rifle before he went on a trip 
with Club Med to a resort in the Dominican 
Republic. The resort offered a variety of 
sports, one of which was archery. He took 
lessons for one week and quickly learned that 
archery is not a sport for softies, but requires 
physically strong, active persons, especially 
the hunters, who must learn to act like the 
forest Indians. Judge Schiller said he hunts 
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H e is a city boy. Raised in 
New York City, he came 
to Philadelphia to practice 

law and became a federal judge. In his 
off time, he hunts big game in Canada, 
South Africa, the Rocky Mountains 
and the woodlands of Pennsylvania. 
He hunts like the Iroquois, with bow 
and arrow, albeit with a modern 
version called a compound bow. 
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by waiting for long periods of time in a blind, or by quietly 
stalking the dense Pennsylvania woods, the stark barren 
sub-Arctic of Canada, the rugged Rocky Mountains of the 
American west, or the wild African bush. Most times he hunts 
alone, as the bow hunter must quietly get in close vicinity of 
his wary, fast-footed targets before drawing and shooting an 
arrow.

Judge Schiller often produces his four-pound compound 
bow for a visitor to his chambers for a bit of show and tell. 
He explains that a hunter using this type of bow must get 
within 40 yards of his target. It requires a pull the equivalent 
of lifting 60 pounds in order to 
draw the arrow. When released, 
this bow shoots an arrow at 250 
feet a second. The hunter gets one 
shot. If he misses, the animal is 
long gone.

Judge Schiller explains that bow 
hunting causes him to completely 
concentrate his senses on his 
surroundings – the wind, and the 
movement of the grass and trees 
as he slowly walks through the 
woods, often stopping so as not 
to spook a wary deer or antelope. 
He may also sit in a blind or tree 
stand for hours, waiting for an 
animal to appear. In deer season 
in Pennsylvania it is often cold, 
and the ground may be snow 
covered. In the bush country of 
Africa, the high grasses are dry 
and the air is hot. [On a clear 
day, hawks and vultures circle 
overhead. This is where one gets 
a true appreciation of nature, he 
says.] In the off-season, he often 
surveys the Pennsylvania deer 
hunting areas on foot for hours, 
in order to learn the places where 
the deer feed and their travel 
patterns, to enable him to better 
pursue them on a hunt.

Hunting caribou was 
particularly demanding. Two years ago, Judge Schiller flew 
two hours from Montreal to northern Quebec to a remote area 
of Kuujjuaq, and from there flew in a four-seat float plane to 
an unnamed area on a lake an hour and a half northwest. He 
described the area as desolate like the moon, except with water 
all around. There was one lone building. Even in the summer 
there was little vegetation and permafrost one foot below the 
surface. Visitors have described the immense silence of the 
tundra as all-powerful. The caribou move across this stark 
land in large herds during migration season. The guide took 
him across an ice-cold lake in a small boat to a desolate island 
where he was able to track down the bull caribou whose head 
is mounted on the wall in his chambers.  

Hunting in South Africa is the stuff of Ernest Hemingway, 
which Hemingway described in his books, “The Green Hills 

of Africa,” and “True at First Light.” Judge Schiller points out 
that Hemingway was not a bow hunter, but used a powerful 
rifle. Hunting in South Africa is not a forest hunt. There are 
wide-open plains, with large grasses and brush. The game 
is antelope, wildebeest, kudu, impalas, sables and warthogs. 
Lions, cheetahs and leopards stalk these animals for food. 
There are some hunters who go after the big cats with a bow, 
but these cats are a very wary target, making it difficult to 
approach near enough for a bow shot. Judge Schiller was not 
interested in hunting the big cats. He said, “In a lion hunt, the 
bow hunter is accompanied by two guides with high-powered 

rifles to back up the hunter in 
case his bow shot misses or only 
slightly wounds the animal. The 
angered lion will then come after 
the bow hunter, and the two guides 
must kill the lion. That is not my 
idea of the sport of hunting.” 

In Africa, Judge Schiller 
proceeds on foot with a guide 
through the high grasses, or sets 
up a blind in the brush to watch 
for the antelope or wildebeest or 
other fast animals. He needs to be 
within 40 yards of the animal to 
strike it effectively. He gets one 
shot. 

Judge Schiller emphasizes he 
does not hunt endangered species. 
He hunts animals also hunted by 
other natural predators, such as 
wolves in North America or the 
big cats in Africa. He points out 
that, in Pennsylvania, there are 
not enough natural predators to 
control the deer population that 
is destroying the small vegetation 
that is essential food for small 
animals. He said none of the 
meat from the animals he kills is 
wasted, but is eaten by him and 
the other hunters or given to a 
local food bank.

Roy DeCaro, a Philadelphia 
lawyer, and a fellow bow hunter, describes the anomaly of 
Judge Schiller, as a bow hunter. He knows the judge as a “Type 
A” personality, who is organized and adheres to schedules and 
plans. “Bow hunting is a totally opposite routine for the judge. 
He can’t control the timing, can’t make an animal appear, or 
come within range. He can sit for hours in a blind without a 
target appearing,” DeCaro said. 

For Judge Schiller, hunting is more than a sport. It is a 
passion for the outdoor, with its complete silence, its serenity 
and, most of all, the opportunity to watch the great wildlife 
creatures doing what they have done for thousands of years.

Peter Vaira (p.vaira@gpeff.com), special counsel to 
Greenblatt, Pierce, Engle, Funt & Flores, LLC, is a member of 
the Editorial Board of The Philadelphia Lawyer
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AtlAntic city

On my first visit to Atlantic City I 
shared a room with my parents and 
two sisters in the Anchor Motel in 
the mainland town of Pleasantville. 
That was the summer of 1964, the 
year the Democrats nominated 
Lyndon Johnson for president in 
Atlantic City at a convention that 
saw the Freedom Democrats fight 
for a seat at the all-white table of the 
Mississippi delegation – and lose. It 
was the same summer that civil rights 
workers Goodman, Chaney and 
Schwerner, were found murdered in 
Philadelphia – Philadelphia, Miss. – 

after an excruciating search followed 
by the whole country.

After the convention, Atlantic City 
fell into one of its cyclical slides. 
Whatever stories the conventioneers 
carried home must not have been all 
that great. This was also the time 
that affordable air travel to resorts 
here and abroad was becoming 
more available to tourists who might 
have once vacationed in Atlantic 
City. In those years the proverbial 
visitor from another planet arriving 
the day after Labor Day might 
have concluded that some weapon 

B y  M i c h a e l  J .  C a r r o l l

SurviveS

“W ell, you should have seen the Atlantic 
Ocean in those days,” is a line from 
the film “Atlantic City,” delivered by 

Burt Lancaster playing an aging, small-time gangster who 
remembered himself bigger and better than he ever was. 
Walking and reminiscing on the Boardwalk about how 
everything was better back in his day, he said it to a young 
punk who was not fated to make it to the end of the movie. 
Coming from a lesser actor, it could have been laughable. 
From Lancaster it captured something about dreams and 
memories in general and Atlantic City fantasies in particular. 
Everything was better in the past – including the ocean.
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or plague had decimated the area, leaving objects intact but 
most inhabitants gone. The only remaining human exceptions 
would seem to be tan wrinkled beings wearing ship captains 
caps and slowly waving metal wands across the sand, pausing 
occasionally to dig and retrieve pieces of metal.

I did not get back to the “City by the Sea” much until the late 
1970s, when I took a job at the legal services office. Casinos 

were the proposed cure for the economic slide. The “gaming 
industry” tried to legalize gambling for the entire Garden State. 
The first referendum lost, so the next one targeted gambling in 
Atlantic City alone. New Jersey voters served up the town and 
spared the rest of the state.

One of our missions at the legal services office was to stem 
the eviction tide fueled by the casino-driven real estate boom 



that was throwing tenants out of town, disproportionately 
minorities, the poor, and the old. Our clients were swamped 
by the tide.

There were so many currents and counter currents. I 
remember walking against the morning wave of bathing suit-
clad beach goers bearing large colorful 
umbrellas and tubular aluminum chairs 
to the sea. I pushed against the flow 
of the pedestrian tide on my way to 
landlord-tenant court for another day of 
fighting evictions.

One of those days I received a call 
from a municipal court judge who was 
permitted an Atlantic City private law 
practice so long as it was unrelated to 
his judicial duties a few miles inland. No 
conflict. He called because his clients 
were the owners of a building where I 
represented the tenants and wanted to 
warn me that the owners were “Italian 
guys from South Philly,” and he “did not 
want to see anyone get hurt.” I responded 
that I too did not want to see anyone get 
hurt with more costly litigation. Nothing 
ever came of it.

I do not mean to say that being a 
municipal court judge was always easy at 
the shore. A year or two before I started at 
legal services an Atlantic City municipal 
judge was shot dead by a gunman in a ski 
mask while eating in a restaurant during one of those freak 
snow storms that dumps a foot or two of snow at the shore – 
and leaves barely a flake in Philadelphia.

There were several waves that washed over the town and 
took residents with them. First Latinos in the South Inlet were 
targeted for removal, then African-Americans in the North 
Inlet. After that it was whites, some elderly in apartments where 
they had lived for decades and others in small neighborhood 

homes. The old ones are hardest to forget.
The people who ran the small tacky stores on the Boardwalk 

got their turn under the tidal wave. Their promised business 
boom never arrived because the tourist money stayed inside 
the casinos and did not venture outside on the boards. Many 

of the old-timers were squeezed out. If 
you owned your shop you might cash in 
for something.

If you rented for a lifetime the place 
where you sold the schlocky toy of the 
season, or even world-class macaroons, 
you were usually out of luck and out of 
town.

It was not just residents who were hurt, 
the seekers who dragged dreams to the 
city suffered as well. Nurses and teachers 
fled Philly, North and South Jersey, and 
New York, to double and triple salaries 
working in the casinos and to put some 
excitement in their lives. Too many blew 
their money on nights of drugs or booze 
and came away with little more than 
wrinkles, a stint in rehab, occasionally 
jail, and maybe a banged-up BMW not 
paid off.

Maybe AC is a little busier after Labor 
Day now, but I read in the papers that 
clouds are gathering again. Clouds from 
casinos in neighboring states cutting 
into the gamboling pie and clouds of 

sporadic, sometimes bizarre street crime committed against 
tourists whose luck ran out. Maybe it will not return soon to 
its glory days, whatever and whenever they were. But my bet 
is that the City will survive because it is too tough to die – and 
because the Atlantic Ocean is still really something.

Michael J. Carroll is a public interest lawyer and a member of 
the Editorial Board of The Philadelphia Lawyer.
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Bart D. Cohen: the philadelphia trial Lawyers 
association letter, which was endorsed in substance 
by the philadelphia Bar association, addresses the 
change in rule 26B1, which would limit the scope 
of discovery in the most general sense relying on a 
concept called proportionality, the premise of which is 
that discovery in all cases should be proportional to the 
issues in the case defined in part by how much money 
is at stake and certain other things.  the letter notes 
that adoption of this proportionality standard would 
result in people of modest means being allowed less 
discovery than people of substantial means. Without 
diminishing the importance of that, can you tell us 
about any other harmful effects you see coming if this 
rule is adopted as it’s proposed?

nanCy J. Winkler: If the rule is adopted, it would deny equal 
access to justice. What it purports to do is to limit the scope of 
discovery. If there are abuses of discovery, we have a mechanism 
in the federal rules right now whereby people file motions. But 
first and foremost, it is my belief that we need to allow people 

to try their cases on their merits, 
and I think that’s the purpose of our 
rules of court. That is one of the 
fundamental principles by which 
the Philadelphia Trial Lawyers 
Association operates – trying to 
make sure that all individuals have 
access to the court system. By 
limiting the scope of discovery at 
the outset with this proportionality 

rule, what I think will happen is that folks that have a smaller 
claim will have a much more difficult time in obtaining the 
information that they need to present their case.  

The amendment to the rule would allow greater discovery in 
instances where large corporations are involved or cases that are 
perceived to be of more significance. But individuals who have 
smaller claims, even by federal court standards, would have a 
much more difficult time in getting the information that would 
be critical to be able to present their claims in a courtroom, and 
to be able to allow them to have a just and fair trial.  

That shouldn’t be how we try our cases. Our cases should 
be tried on their merits. If there is an abuse of discovery, 
there is a mechanism in the court system to bring it to a stop.  
Motions can be filed by any party if the discovery sought is 
overly broad, burdensome, oppressive, and that’s how things 
have been done. Some judges hold scheduling conferences so 
that they can closely monitor the cases that come before them. 
By doing that, they have control over what’s going on with 
discovery. They allow the litigants to send letters if there is a 
discovery dispute at the outset.  They allow telephone calls and 
telephone conferences to be had so that things do not get out 
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of hand with discovery. Judges often 
lay the groundwork so that the parties 
that are involved in the litigation know 
at the outset what the judge believes is 
fair game for discovery.

I believe that regularly scheduled 
conferences are very helpful and 
can solve many discovery disputes. 
But to limit the scope of discovery at 
the outset as proposed will not only 
deny access to justice for individuals, 
but it will also foster more and more 
litigation.  There will be more motions 
filed at the beginning of discovery 
because if a defendant or plaintiff 
says, “I don’t believe that I should 
be subject to this discovery under the 
proportionality rule,” then in order to 
obtain the discovery, they will need to 
file a motion with the court.  Courts 
will be inundated with motions.
 
now, you suggest that frequent 
court intervention is a good 
thing.  Certain judges might 
disagree as to that.  and that’s 
somewhat related to another 
point you made, the idea that 



we want to be able to try cases 
on the merits as frequently as 
possible.  as you know, trials 
on the merits are diminishing 
rapidly over the course of time.  
Do you have any sense from 
either the corporate community 
or the judicial community that 
what they would prefer to see is 
a reduction in motion practice, 
and a reduction in trials on the 
merits for the judges’ purposes 
to limit their workloads, and 
then on the other hand for the 
defendants’ purposes because 
they just don’t want claims 
brought to trial?
Yes, I think that all federal judges, all 
state judges, every judge that I’ve ever 
encountered, wants fewer motions 
to be filed, no doubt. And I think the 
mechanism for that happening, is to 
have the magistrate judges get involved 
at the outset with the discovery process 
and the case management process. I’ve 
seen this in a number of my cases that 
I’ve handled in the federal courts.  By 
holding conferences and allowing the 
parties to bring a grievance before the 
magistrate judge before filing a motion, 
it really decreases motion practice and 
resolves a lot of the discovery issues. 

If there is a judge that is holding 
regular conferences and allows the 
parties to present either a letter or ask 
for a telephone conference if there is a 
discovery dispute, in my experience, it 
generally nips the problem in the bud. 
The judge tells us “hey, you know, 
this is basically what I think” without 
issuing an order, and helps the parties 
to try and work it out, giving the parties 
an idea as to what the judge will do. 
Then if the parties can’t resolve the 
dispute, they need to file a motion. In 
my experience, fewer motions are filed 
when the judges hold conferences.  
There is less abuse of discovery. Cases 
get through the system more swiftly, 
and cases are ready to be tried on their 
merits more quickly.

arthur miller of Wright and miller 
fame has publicly expressed the 
view that the judicial community 
and similarly minded outsiders 
have, over the last 25 to 30 
years, chipped away at plaintiffs’ 
ability to get cases to trial on the 

merits. and it’s his view that the 
supreme Court and the advisory 
Committee in Washington have 
done that, not because they’re 
in the pockets of the business 
community as many believe, but 
so as to lighten the workload of 
district court judges who they 
perceive to be overburdened. 
Can you speak to this growing 
inability to get a case to trial on 
its merits?
I think that cases still get tried on 
their merits. I think there are fewer 
cases getting tried in both the state 
court system and the federal court 
system today than ever before. It is 
always a concern.  It’s a concern of the 
Philadelphia Trial Lawyers Association. 
We want to assure that the right to a 

trial by jury is always preserved for 
all individuals, and that we always 
have open access to the courts.  That’s 
what I think this is about for all of us, 
whether you represent a plaintiff or a 
defendant. However, I think there are 
other mechanisms by which cases are 
moved forward today. A lot of cases 
move forward through mediation or 
high-low binding arbitration.  However, 
we don’t want to lose sight of the fact 
that if individuals seek to have their 
cases tried by a jury of their peers, they 
should have a right to do so.  

Whether it’s a corporate defendant, 
an individual plaintiff, a large 
pharmaceutical company, whoever 
it might be, the right to trial by jury 
is a fundamental right that we should 

continue to preserve. I don’t think 
that the main reason for the proposed 
amendments to the federal rules is to 
lighten the caseload of the judges by 
thwarting the ability to have a case tried 
by a jury. I don’t think that’s true.

the proponents of the change 
in the scope of discovery and 
most of the other proposed 
changes as well say that this 
change is necessary to comply 
with the goals of rule one, the 
just, the speedy and inexpensive 
determination of every action 
and proceeding. now, you 
suggested there are other means 
by which that could be achieved. 
Is there anything else that you 
would add to address what 
these people say is a necessary 
change? 

I think that first and foremost, we can’t 
forget about the most important part of 
rule one. The object is not just to get 
cases tried speedily and inexpensively, 
but it’s to allow justice to occur.  First 
and foremost, that is what the federal 
rules are about in my view, and that’s 
what our job as trial lawyers is about; 
to be able to bring a case to court and 
to have justice prevail by having a jury 
decide the case on its merits.  There 
are several suggestions as to how to 
effectively promote rule one without 
changing the scope of discovery. 
Changing the scope of discovery is 
just wrong and denies equal access.  
The committee from the Philadelphia 
Bar Association that studied this for 
more than six months has made some 
suggestions.  As I said, one is to have the 
judge more involved in the case and to 
have regularly scheduled conferences.  
I was born and raised in Philadelphia 
and I never really thought of being a 
lawyer. I had no lawyers in my family. 
As a matter of fact I had no one who 
had even graduated college. And the 
thing that introduced me to the law is 
when I was in high school I participated 
in the Boy Scouts Law Explorers 
Post. And the interesting thing is the 
two individuals who were the post 
leaders were [former Pennsylvania Bar 
Association President] Michael Reed 
and Judge Marlene Lachman and they 
left a lasting impression on me about a 
career in law.  
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The other suggestion that they also had was for a judge to 
allow more of a less formal motion practice so that instead of 
having to file motions, a judge could hear a dispute by way 
of either a letter or a telephone conference, and to thereby 
avoid the more costly and timely motion practice.  To have 
a magistrate judge hold conferences and have a less formal 
way of trying to decide disputes is a terrific way to have rule 
one be complied with by the parties and the judiciary.  So I 
think those are two mechanisms which are very important to 
set into place.

One of the complaints of the plaintiffs’ bar in the 
course of this debate, at least at the national level, 
is that the corporate community is relying too 
heavily on either narrow or anecdotal evidence to 
prove the alleged need for a change in the scope 
of discovery.  It strikes me that there are instances, 
however, where limited discovery may have resulted 
in miscarriage of justice as to 
plaintiffs.  And I’m wondering if 
you can identify any instances, 
for example, where a motion to 
compel, which was granted and 
perhaps reached the outer edge 
of what is now allowed, resulted 
in evidence that turned the case 
in Plaintiffs’ favor. 
I can give you an example from a 
case that I handled in federal court.  I 
represented a family of a gentleman 
who died while being held as a detainee 
in jail.  He had just been arrested due 
to a domestic dispute.  Unfortunately 
he died in jail less than 24 hours after 
being detained over the New Year’s 
holiday.  Because of what had occurred 
and a lengthy delay in family members 
finding out about this, the case came 
to us fairly late in the game.  We had 
a difficult time obtaining discovery.  
There was a criminal investigation 
that was ongoing.  It made it very 
difficult for us to gather some crucial documents that we 
needed.  However, we had a terrific magistrate judge who held 
scheduling and management conferences.   

With the assistance of the magistrate judge and filing 
motions and subpoenas that he enforced, both with regard 
to the criminal investigation, and then later on with regard 
to certain items of information including some videotape 
from the jail, we were able to gather the information that we 
needed to bring our case and ultimately to obtain a successful 
result for the family.  If we did not have the benefit of this 
judge intervening in the way that I suggest, handling motions 
informally, enforcing subpoenas, and really moving the case 
along with the parties, I don’t believe that we would have been 
able to gather the documents that we needed to be able to not 
only prepare our case, but to get the case resolved.

You’ve referred several times to your practice in 
state courts. Can you speak to what effect this 
change might have on the scope of discovery in 
State Courts?
Pennsylvania court rules are not modeled specifically on 
the federal rules.  I also practice in New Jersey where 
the rules are more closely modeled on the federal rules.  I 
think that if there are changes made to the federal rules, the 
sector of the community that had promoted those changes 
in the federal court system, will then try to affect the same 
changes in the Pennsylvania courts.  I certainly hope that this 
would not happen regardless of what happens in our federal 
system.  I think that our state court system and specifically 
our Philadelphia Court of Common Pleas has run just swell.  
While there is always room for improvement, our discovery 
system in state court is both efficient and effective.  I would 
not like to see any changes like this in our state system.  To 
do so would be a miscarriage of justice for all of the reasons 

I’ve stated. 

Several other bar associations 
submitted comments to the 
Advisory Committee, but only 
one, that being the Tennessee 
Bar Association, other than 
Philadelphia, opposed this 
change in the scope of discovery. 
Having gone through all the 
comments they really bucked the 
tide in this regard as opposed 
to other bar associations.  
Having been involved in the bar 
association yourself, do you have 
a sense as to the reason for that?   
I applaud the Philadelphia Bar 
Association and the Board of 
Governors specifically.  To stand tall 
for something that you believe in is 
what the Philadelphia Bar Association 
has always been about, and what the 
Philadelphia Trial Lawyers Association 
is about.  When you look at the mission 

statement of the Philadelphia Bar Association, what is talked 
about is fostering the understanding of involvement in and 
access to the justice system for all individuals.  What better 
way to effectively continue to promote its mission than by 
standing tall to oppose a proportionality rule when the 
consensus of the governors was that it did deny equal access 
to justice?  So I applaud the Philadelphia Bar Association, and 
I say shame on the other bar associations that didn’t stand tall 
for their members.

Is there any sense among either the local or national 
trial lawyers with whom you associate as to which 
way the Advisory Committee will ultimately go as to 
the proportionality issue? 
I’m not sure.  I think it depends on who you ask, and maybe 
on what day of the week.  There are a number of trial lawyers 
associations across the country that have weighed in.  I, 
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along with our President-Elect, Larry 
Cohan, wrote a letter on behalf of the 
Philadelphia Trial Lawyers Association 
to the Advisory Committee opposing 
certain of the changes, including the 
proportionality rule.  I’m an optimist, 
so I’m not one to say we’re doomed 
about anything.  I’m a fighter and that’s 
how I’ve always practiced law, that’s 
how I live my life.

So I sincerely hope that the Advisory 
Committee considers the letters and 
the comments of the trial lawyers 
associations, the bar associations and 
all of the comments that have been 
made.  My hope is that they look closely 
at this proportionality rule and what it 
could do to the justice system and how 
disastrous the outcome could be.

The PTLA chose to comment 
on only one of the many 
proposed amendments, and I 
think most people agree that 
is the most significant one.  Is 
there any sense though within 
the organization as to whether 
any of the other proposed 
amendments are either good, 
bad or indifferent?
Yes.  In fact, when I wrote to the 
committee, besides the proportionality 
rule, I also expressed that the proposed 

changes to Rules 30, 31, 33 and 36 are 
of concern.  Plaintiffs often rely on the 
use of these inexpensive discovery tools 
to obtain information.  They need to 
meet their burden of proof.  Instead of 
leveling the playing field and affording 
all individuals equal access to justice, 
the proposed amendments to these 
rules tip the scales of justice toward 
the side of the big corporations and 
make it difficult, if not impossible for 
individuals to obtain the information 
necessary to try their cases on their 
merits.   

There are some changes that I thought 
were good.  For example, there was a 
change proposed to rule 34(b)(2)(B) 
that the grounds for objecting should 
be stated specifically, and there is a 
new requirement in 34(b)(2)(C) that an 
objection state whether any responsive 
materials are being withheld on the 
basis of the objection. I think these are 
both positive changes.

You’ve suggested some changes 
at the margins or changes in 
particular cases that might 
remedy whatever abuses out 
there exist.  In your ideal world, 
or the ideal world of trial lawyers 
in general, is there any wide-
ranging change that you would 

like to see put in place above and 
beyond anything we’ve discussed 
today?  And I’m limiting that to 
just, you know, discovery, and 
primarily in Federal Courts.
I think one of the proposed changes 
is an excellent start.  If either party 
is objecting to providing certain 
documents, you should specifically 
state that you’re withholding documents 
subject to this objection.  So I think 
that is a start.  I think that too often 
in answers to discovery you only get 
objections.  Nothing is produced.  Then 
you have to file motion after motion 
after motion to try and get anything.  So 
I think that that’s a good start.  I think 
that we do need to be a little bit more 
specific in our responses to discovery 
requests so that we can try and move 
the case forward efficiently and in a 
less costly manner.  Interrogatories and 
requests for production are important 
tools that everybody can utilize.  These 
are tools that aren’t costly.  That’s why 
I think it’s important not to change the 
permissible number of interrogatories 
and requests for production.  

Bart D. Cohen is a shareholder with 
Berger & Montague, P.C.
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M any lawyers ignore the fact that their communications may not be as secure 
as they believe them to be. However, lawyers can no longer merely stick 
their heads in the sand and feign ignorance.

As a result of amendments that went into effect on 
Nov. 21, 2013, the Rules of Professional Conduct 
now require lawyers to recognize and understand 
the ethical issues that arise in a variety of subjects, 
including technology. In particular, the Comment to 
Rule 1.1 (“Competence”) states that “To maintain 
the requisite knowledge and skill, a lawyer should 
keep abreast of changes in the law and its practice, 
including the benefits and risks associated with 
relevant technology.” 

In addition, Rule 1.6 (“Confidentially of 
Information”) has been amended to include 
paragraph (d), which states “A lawyer shall make 
reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access 
to, information relating to the representation of a 
client.”

Both of these amendments are technology-
focused and make clear that lawyers can no longer 
claim that technological ignorance is acceptable. 
While the Comment to Rule 1.1 seems self-
explanatory, it really is not. First, what technology 

is the Rule referring to? Although the framers of the 
new Rule do not specify which technology the Rule 
addresses, there is only one logical conclusion: The 
new Comment requires lawyers to be aware of and 
consider the risks and benefits of technology that is 
relevant to their practices and their clients.

In that vein, let’s take a little quiz:
•  Raise your hand if you believe that your 

email with clients should be searched by 
Google.

 I don’t see any hands up.
•  Raise your hand if you believe that Apple 

has the right to read and perhaps post on 
the web the client-related documents you 
store on iCloud, or that Google can post 
the fact you were at a particular restaurant 
last week with Client John Smith. 

I don’t see any hands up.
Let me ask you another question. 
•  Raise your hand if you communicate with 

clients using a Gmail, AOL, Hotmail or 
Yahoo! email address, or an address from 
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a similar service. 
 Now I see quite a few hands.
One last question. 
•  Raise your hand if you use Google Docs (the free 

version) to store client-related documents and 
materials. 

I see some hands raised in response to that question.
Guess what? If you raised your hand in response to either of 

the last two questions, then you should have raised your hand 
in response to every one of my questions.

That’s right. Apple, Google (the purveyor of Gmail) and 
other similar services not only believe they have the right to 
review your email, attachments and documents, but you have 
given them the right to do so.

According to Google’s Terms of Service, the company 
can do just about anything it wants with your information:

“When you upload or 
otherwise submit content to 
our Services, you give Google 
(and those we work with) a 
worldwide license to use, host, 
store, reproduce, modify, create 
derivative works (such as those 
resulting from translations, 
adaptations or other changes 
we make so that your content 
works better with our Services), 
communicate, publish, publicly 
perform, publicly display and 
distribute such content.”

Apple’s  iCloud Terms of 
Service are similar:

“Except for material we 
may license to you, Apple 
does not claim ownership of 
the materials and/or Content 
you submit or make available 
on the Service. However, by 
submitting or posting such 
Content on areas of the Service that are accessible by the 
public or other users with whom you consent to share 
such Content, you grant Apple a worldwide, royalty-
free, non-exclusive license to use, distribute, reproduce, 
modify, adapt, publish, translate, publicly perform and 
publicly display such Content on the Service solely for 
the purpose for which such Content was submitted or 
made available, without any compensation or obligation 
to you.”

AOL users have agreed to comparable terms. In other 
words, if you use Google, AOL and virtually any of the free 
online-based services for email and/or document storage or 
creation, you are granting these companies the right to review 
and reproduce your emails and documents. Imagine storing 
a crucial contract in Gmail, only to discover that Google has 

reproduced it elsewhere. Needless to say, your client wouldn’t 
be happy, you wouldn’t happy that the client has hired a new 
attorney, and your malpractice carrier might not appreciate 
knowing about the potential claim.

Despite this reality, many lawyers seem oblivious to the 
dangers of using these services. According to the Electronic 
Privacy Information Center, Google uses a process it calls 
“content extraction” to review its customers’ email:

2.1 How does Google’s “content extraction” work? 
While Google has not released technical details of 

how the Gmail e-mail “content extraction” and analysis 
works, the patent (#20040059712) filed with the U.S. 
Patent and Trademark Office provides some clues. 
Gmail examines the entire content of the email message 
including the header and addressing information (see 
2.2 for more details) in order to derive the “concepts” 

contained in the email. Relevant 
ads are then placed to the 
subscriber when the e-mail is 
displayed. Different ads may 
be served at different times 
depending on when the email 
message is viewed, or re-viewed.

2.2 What is “internal” and 
“external” e-mail information 
used in the analysis?

“Internal e-mail information” 
and “external e-mail 
information” are both used 
in the scanning and analysis 
process, according to the patent 
(paragraphs 51-80). Internal 
email information is the actual 
data contained within an e-mail 
message whereas external e-mail 
information is data derived from 
the internal information using 
Gmail’s analysis algorithms 
(e.g. by looking at the IP of 

the sender and/or the timezone in the timestamp, the 
geographic location can be determined).

If that doesn’t convince you that Google is reading your 
email, consider the comment by Google attorney Whitty 
Somvichian, who said in a recent interview “it’s ‘inconceivable’ 
that someone using a Gmail account would not be aware that 
the information in their email would be known to Google.” In 
other words, if you use Gmail to communicate with clients, 
Google is reading your mail and arguing that its technology is 
exempt from privacy and wiretap laws, as it is in the lawsuit 
that Attorney Somvichian is defending.

So what does all this mean? Lawyers must, at a minimum, 
recognize that they must consider and address technological 
issues, including the security of their technology. Security 
includes, among other actions, (1) taking precautions to 

In other words, if 
you use Gmail to 

communicate with 
clients, Google is reading 

your mail and arguing 
that its technology is 

exempt from privacy and 
wiretap laws, as it is in 

the lawsuit that Attorney 
Somvichian is defending.



prevent unauthorized access (it’s 
generally called “hacking”) into your 
office’s network, (2) using only secure 
and ethically compliant services to store 
client information in the cloud (in other 
words, not just on the computers in your 
office), and (3) not using email services 
such as Gmail and AOL that inform you 
that they have the right not only to scan 
your email and attachments, but also to 
use them in literally any way they see 
fit.

These concerns aren’t “way out there.” 
They are quite real, as the Virginia 
firm of Puckett & Faraj discovered 
recently. The firm, which defends 
soldiers against the U.S. government, 
discovered that the consultant whose 
servers housed the firm’s email had 
been wiped clean of all client email, 
including attachments, by a hacking 
group known as “Anonymous.” The 
firm also discovered that Anonymous 

had hacked its Google email passwords 
using software that almost instantly 
enters possible password combinations. 

Hacking passwords isn’t difficult. In 
fact, according to one security website, 
an eight-digit numerical password can 
be hacked in as little as 10 seconds, 
which is why most experts recommend 
that all passwords contain a minimum 
of 12 characters, including letters, 
numbers and symbols. 

Therefore, lawyers must strongly 
consider abandoning the use of Gmail 
and similar products to communicate 
with clients. The cost of creating a firm 
email account (such as attorneysmith@
smithandjoneslaw.com) is minimal; 
you can do so for less than $20 a year. 
In addition, lawyers must evaluate 
whether to use the free version of 
Google Docs and other services to 
store client-related information. Using 
the paid version of Google Docs, or a 

similar service, means that the Terms of 
Service are different, and that Google 
no longer has the right to use your 
legal work product in any way it deems 
appropriate.

The issues here are not complex, 
but they are ones that lawyers have 
often dismissed. Now that the Rules 
of Professional Conduct emphasize 
that technological awareness is part 
of a lawyer’s ethical responsibility, 
attorneys must evaluate even the most 
basic of technology and, as necessary, 
take actions to assure that client 
information is confidential and to 
prevent it from appearing in an ad on 
Google’s website.

Daniel J. Siegel (dan@danieljsiegel.
com), principal of the Law Offices of 
Daniel J. Siegel, is a member of the 
Editorial Board of The Philadelphia 
Lawyer.
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To continue a little further along the path of full disclosure, 
I must give credit where credit is due. Although I personally 
experienced the events described, the idea for the story came 
from a book of short stories written by an attorney from 
Chicago (I think) about 20 years ago. If I could recall his 
name, I would reference it in a grateful postscript, because, 
as I said, he deserves credit for being able to exemplify the 
general proposition by a specific tale without pontification. 
And now, I will try to do the same with a case from my own 
archive:

I had from the earliest days of my practice seen my role 
as a kind of ventriloquist whose primary function was to say 
for others what they would say for themselves if they had the 
opportunity and ability to say the things they would want to 
say. In truth, my clients were more often than not people whose 
outer shell had been pierced and saw their future spilling out, 
or at least leaking.  In other words, they placed their lives 
in my hands to stop the bleeding and salvage what could be 
salvaged.

As so often, this story started with the 
post-midnight phone call from someone 
who had been arrested and wanted to gain 
release from custody. At the time, in the 
mid-1970s, people arrested in the suburbs 
and surrounding counties did not have 
the luxury of being taken immediately 
to the “Roundhouse,” where Municipal 
Court judges sat through the night 

hearing bail applications for people arrested in Philadelphia. 
They remained in custody in whatever township they had been 
arrested until the following day when they were afforded a 
bail hearing before a District Justice of the Peace who, more 
often than not, was not a lawyer.

All I was able to glean from our brief conversation was that 
my client had been arrested in Reading on charges that he had 
bilked a prospective investor out of a large amount of money 
in what sounded like a Ponzi scheme; the time and place of his 
bail hearing the following day; and that the several thousand 
dollars he had on his person when he was arrested would be a 
sufficient retainer.

When I appeared the next day at the District Justice’s court 
for the bail hearing, I was ushered back to the holding cell to 
confer with my client prior to the hearing. I don’t remember 
what I expected, but I was surprised to see him, after a night in 
a holding cell, looking like a male model on his way to a photo 
shoot for GQ magazine. He was dressed “to the nines,” in a 
double-breasted navy blue sport jacket with gold buttons, over 

A lthough the following tale is based upon an actual case 
and real clients, the denouement cannot be checked for 
factual accuracy; but, as someone once said, there are 

facts, and there is truth; and this story is a perfect exemplar of 
that maxim.

A n n A l S  o f  J u S t i C e

B y  S t e v e  l a C h e e n

THE LEOPARD’S SPOTS
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white flannel slacks and patterned silk shirt, wearing tasseled 
patent leather loafers and no socks, which in later years I 
would instantly recognize as the obligatory game-wear of a 
“player.” To top it off, he wore in his jacket lapel a rhinestone 
pin in the likeness of a leopard.

The first words out his mouth were, “You’ve got to get us 
out of here.”

“Us?” I asked.
“My wife and I,” he said. “She was arrested with me and 

she’s locked up here, too, somewhere.”
I explained that I would represent them both for purposes of 

their initial bail hearing, but that, depending upon the evidence, 
there might be a conflict of interest that would require her to 
have independent counsel at some later time.

“Nonsense,” he said, “that will never happen. I would go to 
prison if that’s what it takes so she doesn’t have to; but, once 
we pay back the money, the 
charges will be dropped. That’s 
the way it always works. All 
they want is their money back.”

I started to explain why 
that might always be so, but 
thought I would better spend 
my time getting the information 
I needed to support their bail 
applications. In that regard, I 
was not thrilled to learn that my 
clients lived in an apartment in 
New York City, that he was the 
operator of a high-end celebrity 
discotheque in Manhattan 
called Leopard, and that she 
was a foreign national. 

There was no time to meet 
with the wife before the 
hearing, but I was not surprised 
when she was escorted into the 
hearing room to see she was a 
stunning woman, dressed in the 
height of fashion, who spoke 
with the dulcet foreign-tinged 
tones of European society, 
authentic or not.

I was surprised, however, to 
learn from the assigned detective, that my clients had consented 
to being interviewed, and that, while denying any intention to 
defraud the complainant, they had admitted everything else, 
and promised to make full restitution. On that premise, the 
Commonwealth had no objection to bail, the amount of which 
was coincidentally the amount seized from the defendants at 
the time of their arrest.

At just about the moment that the thought hit me that my 
fee had just evaporated, my client addressed the court. “Your 
Honor, we expect to make full restitution, and when we do, we 
wish to have our cash bail refunded to our counsel on account 
of his fees.”

Wow! A client considerate enough to guarantee my fee. 
That was surely a first.

Following their release on bond, pending further 

proceedings, my clients returned to New York.
I will skip the further chronology of this matter inasmuch as 

it is not integral to the essence of the story. Suffice it say that 
the clients became a constant presence in my life. Not a day 
went by without multiple phone calls, whether to ascertain 
what progress I was making or, more often, for him to report 
on his; and once a week, either he or they showed up in my 
office, sometimes for no discernable reason other than to take 
me to lunch. As the case progressed, our contacts became at 
least as social as they were professional, even to the extent 
of planning future social interaction if the case were to be 
resolved in a way that would so permit.

And it did. Much to my astonishment, the prosecutor 
actually offered to dismiss the charges on condition of full 
restitution and a modest fine, payable in advance. I could 
not fathom the basis for such leniency on the part of the 

prosecutor, but was not going 
to question our good fortune. 
I received the restitution funds 
from the clients and, and upon 
exchange of releases, paid the 
money over. The charges were 
withdrawn, and the matter 
ended, with the understanding 
that we would be getting 
together for a celebratory night 
out in the near future.

“We owe you our lives,” 
he said; and she nodded in 
agreement.

I waited two weeks before 
making the follow-up call.

“Who is it?”
“It’s Steve.”
A momentary silence.
“Steve, you remember, your 

attorney,” I said jokingly.
“Oh, sure. Sorry. Hold on 

a sec,” he said, and then he 
covered the speaker with his 
hand; but I still heard him say, 
“Hon, it’s that lawyer. Will you 
see what he wants?”

I didn’t wait for her answer. 
PoSTSCRIPT

In effect, this story is written as an homage to that earlier 
author whose name I cannot recall and whose story is in a 
book I once owned but have either lost or, because I liked 
his writing so well, shared with someone else. In essence, I 
wrote this story to pass on and help preserve the sad world-
truth exemplified in the short tale. It is not false modesty that 
requires me to offer the disclaimer that I, in re-telling what 
actually occurred, have not done justice to the specifics of his 
original, which was, I hope, the child of his imagination.

Steve LaCheen (slacheen@concentric.net), a partner with 
LaCheen, Wittels & Greenberg, is a member of the Editorial 
Board of The Philadelphia Lawyer.
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It is an ominous weapon, yet not the quality of similar U.S. 
ordnance of its era.  In that pre-Sony/Lexus time, “Made in 
Japan” had a decidedly different meaning than it does today. 
I often held this rifle for hours on end in my back yard and 
thought about the men who made it, the man to whom it was 
issued and who last fired it, and my father, U.S. Marine Corps 
Corporal Allen Jere Tillery (USMC No. 841175), one of the 
last men to be at the killing end of it. It inspired me to a life 
of inquiry about history, war, law, politics and why men act 
as they do.

Like many Baby Boomers, I often went to bed asking my 
father, “What did you do in the war, Daddy?” Yes, in the 1950s 
and even early 1960s “the” War was World War II.  Korea was 
a “police action” and we still had the good sense to have only 
“advisors” in Vietnam.  My father had lots of war stories to 
tell, as he served in the South Pacific for 2½ years fighting the 
Japanese Imperial Army at the point.

My brother and I listened wide-eyed to his tales of combat 

that always ended with him singing a 
lovely Japanese lullaby as we drifted 
off. While we dreamed of military 
adventures, my father prayed that his 
sons would never have to see what he 
had at 19 in the stinking jungles and 
bloody beaches of a half dozen Pacific 
islands. He always said he fought so we 
would not have to.

This weapon, the Arisaka, which came 
to inspire me has quite a history. It is 

named for Col. Nariakira Arisaka (1852-1915), head of the 
Japanese commission that directed the development of a new 
army rifle in the 1890s. It was a considerable advancement 
over the rifle it replaced, the 8 mm Murata, the first 
indigenously produced Japanese rifle, in use since 1880. The 
Empire of Japan, less than 50 years earlier a closed, feudal 
society, was in the 1890s a rising industrial and military power 
which would soon, in 1905, shock the world by defeating the 
once mighty Russian Navy in the Russo-Japanese War. The 
Land of the Rising Sun had come a long way since 1853 when 
U.S. Admiral Matthew Perry sailed his “black ships” into 
Tokyo Bay and compelled that insular nation to open up, or 
be leveled by cannon fire. It did and Perry’s insult was repaid 
with a vengeance on Dec. 7, 1941.  

From 1898 on, Japan produced more than 6.4 million of 
various types of Arisakas before the last few shoddy, “last 
ditch” versions were cobbled together in July of 1945 from 

As a young boy growing up in a quiet suburb of New 
Orleans, I often ventured into a dusty closet in the utility 
room adjacent to our carport.  There, amongst numerous 

rakes, hoes, brooms and miscellaneous tools was an out of place 
item – an implement of war from another time and place. A 7.7 
mm, bolt-action Japanese Army Type 99 Arisaka rifle.

f ro M  t oYo  Ko G Yo  t o  P H i l A D e l P H i A

B y  M .  Ke l l y  t i l l e r y

THE ARISAKA 
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scrap as the Empire collapsed. It was state of the art for a 
long time, comparable to the British Lee-Enfield, the German 
Mauser or the American Springfield. It was the primary 
personal weapon of virtually every Japanese soldier on every 
God-forsaken island and atoll from Saipan and Tinian to Guam 
and Iwo Jima. U.S. Marines bearing superior, semi-automatic 
M-1 Garand rifles or carbines faced off against the Emperor’s 
best bearing Arisakas.

The Arisaka is curious in several respects. Mine bears many 
scars of battle and has been fired many times, no doubt even 
killed one or more U.S. troops. The Type 99 includes a flip-
down, wire monopod under the barrel to allow the user to 
steady the weapon to fire in the prone position. Unfortunately, 
the wire is rather flimsy and provides a wobbly firing platform.  
Many were removed and discarded as a nuisance in the field. 
It also has a unique safety, operated by pressing in the large 
knurled disc at the rear of the bolt and rotating it in a 1/8 
clockwise turn.  It also includes a rather optimistic, winged, 
“anti-aircraft” sight that theoretically permits the user to lead 
a speeding aircraft and shoot it down. Neither Corporal Tillery 
nor I are aware of any instance of a U.S. aircraft being shot 
by, much less downed by, an Arisaka. But it could take down 
a Marine at 400 meters.  

The model I have, a Type 99, is so designated by the last two 
digits of the Japanese year of the reign of the then Emperor, 
Hirohito. Thus, in Japanese calendar year 2599, or Gregorian 
calendar year 1939, the Type 99 was first produced.

Though a spoil of war taken from an unwilling donor on 

the field of battle by a victor, and I having possession, it 
is, I suppose, technically still the property of the Emperor, 
now Akihito (son of Hirohito). Each Arisaka was originally 
stamped on its receiver with the symbol of The Emperor – a 
16-petal Chrysanthemum, indicating that it was the property 
of the Emperor, not the soldier who carried it and not the 
Imperial Army.  

However, only Arisakas, like mine, taken in the field still 
bear this gentle, but bold symbol. After the war, in one of its 
final standing orders, the Imperial Army Staff ordered that the 
Chrysanthemum be ground off all weapons before they were 
officially surrendered to U.S. forces, as a way of saving face. 
Short of a personal appeal accompanied by an apology, the 
Emperor will not be getting my Arisaka back anytime soon. 

Mine bears the Chrysanthemum and the Kanji characters 
Shiki (Type) and Kojuko (99) on the top of the receiver.  

It also bears a Serial Number with Armory designations: 

 87975  
The first small symbol (kana) and number means this rifle 

was number 87,975 in Series 30, the first series of 100,000 
manufactured in 1939, two years before Pearl Harbor and five 
years before Aug. 15, 1944 when Corporal Tillery acquired it. 
The second symbol means it was produced at the Togo Kogyo 
Arsenal. It probably saw lots of action before its bearer met 
his demise on Tinian in 1944.  

Corporal Allen Jere Tillery (hand on helmet) was stationed in the South 
Pacific during World War II. Photos courtesy of M. Kelly Tillery 
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This arsenal was operated by a private 
contractor, Togo Kogyo Co., Ltd., a 
prominent manufacturer of machine 
tools and vehicles. It produced 557,000 
Type 99 Arisakas between 1939 and 
1945. In 1984, the company changed 
its name to Mazda Motor Corporation, 
now headquartered in Hiroshima. If 
I had known the same company that 
made this rifle also made my 1989 
RX-7 sports car, I would have bought 
a Ford. 

It also includes an early model Type 
30 Bayonet with a hooked quillion 
and markings indicating it was 
manufactured at another arsenal, the 
Kokura Arsenal in Kokura, Japan. 

The 16-inch blade includes a 
“blood gutter.” G.I. lore has it that this 
indentation along the length of the blade 
allows blood to seep out of a wound 
preventing a vacuum and permitting 
the attacker to easily withdraw it from 
a victim. In reality, it is merely a design 
feature to enhance strength of the blade. 
My father says he was taught in boot 
camp that the quickest way to remove 
your bayonet from a victim was to pull 
the trigger. Such was war at the point 
in 1944.  

The ancient Japanese city of Kokura 
had been the primary target of the 

second atomic bomb drop (Fat Man) on 
Aug. 9, 1945. Major Charles Sweeney 
turned his B-29, “Bock’s Car,” toward 
Nagasaki, his secondary target, when he 
could not see Kokura, then obscured by 
clouds and smoke from the recent fire-

bombing of nearby Yahata. Kokura had 
first been spared atomic infamy only 
three days before when Colonel Paul 
Tibbitts flying the “Enola Gay” found 
clear skies above Hiroshima to drop 
the first atomic bomb (Little Boy) and 

needed not visit his secondary target, 
Kokura. My aunt Xenia Tillery, also a 
lawyer, tells me her uncle, Sgt. Joseph 
S. Stiborik was Tibbits’ radar operator 
on that historic mission.

The Enola Gay took off that fateful 
day, Aug. 6, 1945, at 2:45 a.m., from 
North Field, Tinian Island about a 
year after the U.S. Marines obliterated 
a crack Japanese Army defending 
it. Shortly after the assault troops 
departed, Corporal Allen J. Tillery, 
serving as an interpreter with the 8th 
Marine Regiment Battalion Intelligence 
Section, would encounter the bearer of 
my Arisaka on the opposite end of the 
island.

My father had been trained by the 
Marine Corps to kill Japanese soldiers, 
but also to speak and read Japanese 
in order to acquire intelligence from 
captured troops and often to persuade 
holdouts in the field to surrender. Today 
at 86, he still delights in surprising 
Japanese tourists with his rusty idiom. 
His vocabulary, however, is decidedly 
military, so he has to be reminded not 
to ask waiters at sushi restaurants how 
many Nambu machine guns are in the 
kitchen.

Tinian, in The Marianas, an island 12 
miles long and four miles across was in 

I try to explain 
that facility 

with mechanical 
things does 

not necessarily 
translate to 
iPhones and 
computers.

Corporal Tillery with fellow Marines in the South Pacific. 



1944 defended by 9,000 battle-hardened Japanese Imperial 
Troops under command of Colonel Kioshi Ogata, a veteran 
of the Sino-Japanese War. His core 4,000-man 50th Regiment 
had seen lots of action in Manchuria. Although most perished 
at hands of U.S. Marine invaders, as many as 800 remained 
armed and hiding in caves throughout the island, ready to 
fight to the death for the Emperor. Surrender was disgrace. It 
was not an option.

It was just such a small group of Japanese soldiers that 
Corporal Tillery encountered that hot August 1944 day in a 
cave on the southern end of Tinian Island, in the face of a cliff 
on the Karorinasu plateau near Marupo Springs, the scene of 
fierce fighting not a few weeks before.

Tillery’s 15-man patrol had been tasked with killing or 
capturing the soldiers hiding in the caves who had been firing 
on truck convoys at the base of the cliffs and whom had 
recently killed a Navy Sea-Bee driving a truck on the road. 
Perhaps this was the last kill of my Arisaka. In six months, the 
patrol would have more than 140 encounters with Japanese 
troops like this first one.  

The last shots from my Ariska fired in anger were directed 
to the point Marine at the head of this patrol on Aug. 15, 1944. 
Two Japanese soldiers fired, missed and then retreated into 
the cave.

Corporal Tillery was given the unenviable job of crawling 
up the cliff to get near the cave to coax its denizens out. In his 
flawless and distinct Japanese, the Marine Corporal explained 
that the battle was over, they were surrounded, that if they 
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Corporal Tillery served in the South Pacific for 2 ½ years with the 
U.S. Marines.
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put down their weapons and exited the 
cave with hands up, no harm would 
come to them and that to die now was 
useless. No sooner had the last foreign 
word passed the Marine’s lips, did the 
soldiers yell “Banzai! Banzai!” and 
several hand grenades exploded in the 
cave. One tried to run out with weapon 
in hand, but was met with a hail of M-1 
and Browning Automatic Rifle (BAR) 
fire.

When the smoke cleared, the 
distorted bodies of four or five 
Japanese soldiers were found near the 
mouth of the cave. They had committed 
Seppuku (“stomach-cutting” – the 
act of the dishonored samurai warrior 
disemboweling himself with a short 
sword – a tant), though with the modern 
and more effective means of a hand 
grenade held against the belly.

The cave was filled with supplies, 
weapons and ammunition. They could 
have held out and killed more U.S. 
troops for a long time. In 1965, 20 
years after the war ended, two Japanese 
soldiers wandered out of the jungle 
on Guam and surrendered to a local 
policeman.

All of the cave’s contents were 
destroyed except a couple of Arisakas 
and a Nambu light machine gun that 
Corporal Tillery took with him. He 
gave one Arisaka to his tent mate who 
was an aide to a morale officer, and as 
such, had connections. The tent mate 
got a carpenter to build a crate to ship 
the two souvenirs to his mother in 
Nashville, Tenn. She, in turn, shipped 
the Corporal’s Arisaka to his mother 
(my grandmother) Lake Erie Johnston 
Tillery, in Shreveport, La., where the 
Corporal found it when he returned 
from war on Oct. 7, 1945, nine years to 
the day before I was born.

The Corporal, or Allen J. as I like to 
call him, married, moved to suburban 
New Orleans, and literally hung out his 
shingle to practice law above a bank 
on the Mississippi River, near smelly 
stockyards and an illegal casino. The 
Arisaka lay in storage, only to be found 
by my curious little hands at about the 
age of 10 that began my musings.

Hurricane Betsy hit New Orleans 
with a vengeance in 1965 and our home 
was flooded with six feet of muck, mire 
and Gulf water. Like my baseball card 
collection, my mother’s silverware 

and almost all our household goods, 
the Arisaka was submerged in this 
toxic soup for a few days. We survived 
and rebuilt and I found the Arisaka. It 
was rusted, inoperable and generally 
a mess. I was saddened and knew my 
father would be, too.

I resolved to restore it and present to 
the Corporal. Though only 11 years old, 
I was rather handy, a fact which never 
ceases to amuse my children. I try to 
explain that facility with mechanical 
things does not necessarily translate to 
iPhones and computers.  

I worked diligently in secret for 
several months on my project. When 
complete, the Arisaka looked almost 
new, except for the battle scars, and 
was operable. I even bought some 
ammunition for it, but never did fire it. 
Aug. 15, 1944, Marupo Springs, Tinian 
remains the last time and place this 
killing tool was fired.

When I presented it to the Corporal, I 
thought I saw a tear in the eye of the old 
Marine. He proudly kept it visible, near 
his books, in his library and I often sat 
holding it there and thinking.

Unbeknownst to me, not a few 
months before in June 1965, he had 
completed a manuscript about his war 
experiences, “Well and Smartly Done – 
A Remembrance of War, 1943-1945.” 
For reasons still unknown to me, he did 
not show it to me until 20 years later 
when he inscribed a bound copy, “For 
Kelly – a codification of all the war 
stories and sea-tales that you will never 
have to listen to again.” It includes 

a vivid and detailed description of 
that fateful day when he acquired the 
Arisaka.

Fast-forward 40 years to late August 
2005 – Hurricane Katrina delivers a 
body blow to the New Orleans area, 
depositing up to 18 feet of water in 
my parents’ home in Chalmette. Once 
again, the Arisaka joined their worldly 
goods under the deluge, this time for 
weeks.

Allen J. eventually retrieved the 
Arisaka from its damp and muddy 
resting place, but reported that it was an 
ugly, rusty mess. I asked him to ship it 
to me so I could try to restore it, again, 
as I had 40 years before. He did and I 
tried. But it was too far gone. Or at least 
beyond my humble ability to revive it.

I located a retired Marine, Ronald 
H. Morgan, near our vacation home 
in Vermont who restores weapons as a 
hobby. I brought him the patient and he 
promised to make it shine.  And he did. 
The Corporal would be pleased.

I shall return to New Orleans soon 
and present the Arisaka to my father 
– again.  Until then, I still often hold 
it and think of how grateful I am that 
some 56-year-old Tokyo lawyer, son 
of a 50th Regiment Japanese soldier, 
is not sitting in his library holding my 
father’s M-1.

M. Kelly Tillery (tilleryk@pepperlaw.
com) is a partner in the Intellectual 
Property Group at Pepper Hamilton, 
LLP and a member of the Editorial 
Board of The Philadelphia Lawyer.

Corporal Tillery was trained to speak and read Japanese as an 
interpreter with the 8th Marine Regiment Battalion Section. 
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In the Williams case the defendant was accused of rape. 
The prosecution called a scientist, who was a state employee, 
as a witness. She testified that the DNA found at the scene 
matched the defendant’s. She herself did not do the testing nor 
make the lab analysis. She did not know how the analysis was 
conducted. Rather she based her conclusion on data contained 
in a report provided by the lab that did the testing. Neither 

the person who did the testing 
nor the report itself was ever put 
into evidence so the defendant’s 
attorney did not have an 
opportunity of cross examination 
to question the validity of the 
report.

Justice Samuel Alito Jr., writing 
for the majority, said that it was 
immaterial whether or not the 
state’s expert had personally 
done the testing. She was only 
answering a hypothetical question, 
not saying whether or not the 
report was true. The question she 

answered was this: If we assume that the report was accurate, 
would it provide a DNA match to the defendant?

Was Justice Alito right? Let’s find out.
Come with me to a courthouse where an appeal is about to 

be argued. Judge I. William Knott is presiding.
Judge Knott: The defendant in this case was charged with a 

single count of rape. He was found guilty by a jury and he has 

The U.S. Supreme Court ruled that crime lab reports were 
inadmissible into evidence against criminal defendants unless 
the accused had an opportunity to cross-examine the analyst 

who created the report. Melendez-Diaz vs. Massachusetts 557 U.S. 
305 (2009). This is in accordance with the Sixth Amendment of the 
U.S. Constitution, which states in part, that in all criminal prosecutions 
the accused has the right “...to be confronted with the witnesses against 
him.” The court recently modified that rule without overruling it in the 
case of Williams vs. Illinois, 466 U.S. 981 (2002).

B y  E d w a r d  W.  S i l v e r

HYPOTHETICALLY

SPEAKING



appealed to this court. He raises two questions. 
First, he contends that the court below erred in allowing 

a scientific expert, employed by the state, to testify that the 
defendant’s DNA matched that which was found at the scene 
of the crime. The expert had not done the testing and the report 
was not offered into evidence.

(Addressing the defendant’s attorney) Is that correct?
Attorney for the defendant: Yes it is your honor.
Judge Knott: Then you have a problem. This case is on all 

fours with the case of Williams vs. Illinois. I must say candidly 
that personally I do not agree with that holding. I would have 
ruled the other way. However, as you know, notwithstanding 
my personal feelings, I am bound to follow precedent. So, 
unless you can convince me that the Williams case precedent 
does not apply here, I will have no alternative but to rule 
against your client.

Attorney for the defendant: I couldn’t agree with you 
more, Your Honor. Williams does apply here and therefore this 
court should reverse the lower court and grant us a new trial.

Judge Knott: (Looking confused) I am perplexed. If 
Williams applies, don’t you lose?

Attorney for the defendant: No sir. Let me explain.

The facts giving rise to the second question in our appeal 
are these: At trial my client testified that on the night of the 
rape he was home alone all night in his bedroom. The rape 
victim could not identify her attacker so the only evidence that 
could connect my client to the crime was the DNA.

District Attorney: That’s correct, Your Honor. This is 
exactly like Williams. As in that case the jury understood that 
the expert was not being asked if the data was accurate but 
rather this question: if we assume the data is accurate, does it 
show a DNA match to the defendant. The scientific witness 
was merely answering a hypothetical question. The answer 
was yes. End of story.

Judge Knott: (Addressing the attorney for the defendant) 
Is that not so, counselor?

Attorney for the defendant: No it is not. My client 
testified that because he suspected his wife was having an 
affair he hired a private detective to follow her. A week later 
the detective gave him a written report confirming his fears. 
It was about that time that he was arrested and charged with 
rape in this case.

When I reviewed the facts with him to prepare his defense, 
he showed me the private detective’s report. The report 
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contained detailed information regarding the early childhood, 
education, employment and much more information about the 
paramour. I was startled to learn that her lover was a scientist 
who worked for the state and, in fact, he is the very same 
scientist who analyzed and matched my client’s DNA.

As a result my client retained the services of a prominent 
criminal psychologist and showed him the private detective’s 
report. We asked, considering the sexual relationship of the 
defendant’s wife to the analyst, how likely it was that he would 
fake the DNA evidence against defendant. He concluded, in 
his expert opinion, there was a 95 percent chance that this 
would happen.

District Attorney: With respect, Your Honor. This is 
ridiculous. The court below properly refused to allow that 
expert to testify on the ground that his testimony was hearsay. 
The private detective was not called by the defendant to testify 
nor was his report ever produced or entered into evidence. We 
have no idea as to the truth or falsity of that report. Did he 
really discover the defendant’s wife with her alleged lover? 
If so who was he? Was he the person who analyzed the DNA 
sample or someone else?

Without an opportunity to cross-examine the private 
detective, we have no way of knowing whether the report was 

true or false. In fact without the report we have no way of 
knowing if it even exists. The testimony of the criminal expert 
was properly excluded.

Attorney for the defendant: That’s where the court made 
an error. The criminal expert was not going to testify as to 
the truth or falsity of the private detective’s report. That 
clearly would have been excludable as hearsay. However if 
we assume the facts in the report to be true, as we must when 
we ask a hypothetical question, our expert was going to tell us 
how likely the chances are that the lover would fake the DNA 
results to injure my client. Simply a hypothetical question just 
like in Williams.

EPILoGuE

The Williams decision stands for the proposition that 
unsubstantiated “facts” can be introduced into evidence 
under the guise of presenting a hypothetical question. In my  
opinion this is a very bad decision and I am not speaking 
hypothetically.

Edward W. Silver is an attorney with Astor Weiss Kaplan & 
Mandel, LLP.

We have no idea as to the truth or falsity of that report.  
Did he really discover the defendant’s wife with her alleged lover?





Codified legal ethics have existed in some form for a full 
century. But modern legal ethics emerged out of the ethical 
mushroom cloud of the Watergate scandal. The American 
Bar Association made ethics instruction an accreditation 
requirement for law schools and promulgated its Model Rules 
of Professional Conduct. States almost universally adopted 
the Model Rules, made passage of the Multistate Professional 
Responsibility Examination a bar-admission requirement, 
and eventually began to require ethics instruction among 
continuing legal education requirements.

That regime guarantees ethics instruction for law students 
and practicing lawyers alike, and laudably so, but it has its 
limitations. And many ethics rules are either non-binding 

– using precatory, 
aspirational language 
– or not absolute, 
leaving some portion 
of the rule to lawyerly 
discretion. Moreover, 
there are differences in 
ethics rules and their 
interpretations across 
jurisdictions, a hazard 
in an era of increasingly 
interjurisdictional and 
even international 
law practice. Public 
disciplinary action is 
reserved for egregious 
or repeated violations. 
Advisory ethics opinions 
can be requested, but 

take time to issue when accepted and are not absolutely 
authoritative. And law firms generally do not take affirmative 
action to address these challenges. As such, attorneys often 
lack sufficient guidance as to “everyday ethical questions.” 
Under these circumstances, attorneys must take personal 
responsibility for developing a robust ethical practice along 
with all the other challenges of career development. The good 
news is that careful attention to development of a highly 
ethical practice will support other career goals, from client 
satisfaction, to substantive success, to building a legal brand.

The best way to avoid ethical problems is to develop work 
habits that minimize them. As Benjamin Franklin famously 
observed, an ounce of prevention is worth a pound of cure. In 

I n law practice, productivity is at a premium. Private-sector clients 
have become increasingly cost-conscious, while public-sector lawyers 
have faced rising caseloads and dwindling resources, particularly after 

the Great Recession. In that context, careful cultivation of a highly ethical 
practice may seem at best a costly luxury and at worst an impediment to client 
interests. Yet, close attention to ethics can make your law practice not only 
more virtuous but more effective. As an attorney concentrating in appellate 
and collateral matters, I routinely bear witness to the damage lawyers do 
to their cases by inattention to ethics. This piece examines the space where 
“[p]rudence and ethics merge.” Some of the following pointers may seem 
basic. But, in my practice I have found them all too often overlooked, to the 
detriment of fledgling lawyers and veterans alike.

B e C o M i n G  A M o r e  e f f e C t i v e  l AW Y e r  
B Y B e C o M i n G  A M o r e  e t H i C A l  l AW Y e r : 

B y  Jo s h u  l .  H a r r i s

An APPELLATE 
LAWyER’S 

PERSPEcTIvE 
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all areas of law practice, development 
of good habits will make your practice 
more ethical and more effective at the 
same time.

CoMMuNICATIoN AND 

DoCuMENTATIoN

One underappreciated rudiment 
of good lawyering is consistent 
communication and documentation. 
Regular communication with clients 
is a bedrock ethical duty, but a 
regular bugaboo for lawyers: poor 
communication is a leading cause of 
disciplinary complaints from clients. 
But there is even better reason to go 
beyond the ethical bare minimum – 
effective communication is crucial 
to ascertaining relevant facts and 
achieving a high level of client 
satisfaction. Indeed, a Missouri Bar 
study found that clients who feel their 
lawyers are attentive tend to rehire them 
without regard to fees or case outcome. 

Meanwhile, the rules are much 
less demanding when it comes to 
communication with opposing counsel 
and others, requiring only “fairness” 
and “truthfulness.” In litigation, too 
often lawyers communicate with 
opposing counsel solely through court 
filings. Even in transactional settings, 

communication can be terse and 
mechanical, a function of Blackberry-
era email volume. Try picking up the 
phone. Personal experience has taught 
me a phone conversation with opposing 
counsel can pay dividends. It can save 
time, yield useful information, build 
good will and otherwise make your job 
easier and more pleasant. And the goal 
of building mutual respect and good 
will with opposing counsel is consistent 
with the general ethical ideal of abiding 
by the values of the legal community. 
Building rapport with support staff, 
court personnel, and other non-lawyer 
legal professionals – not to mention 
jurors – is also critically important.

Keeping records of any written and 
oral communications is also essential. 
Most obviously, it helps to minimize 
the headaches associated with 
forgetting or misremembering. But it 
also can minimize misunderstandings. 
Simple steps like sending a letter 
memorializing a conversation with a 
client or opposing counsel or a status 
conference with a judge helps to ensure 
that everyone understood each other 
completely. It can be slightly tedious, 
but it is well worth the time investment. 
Tech tools, such as Google Voice, that 
save voicemail and convert it to text, 

can make the task even quicker and 
easier.

Along the same lines, attorneys 
often find themselves hitting ethical 
tripwires, despite the best intentions, 
simply because they struggle to 
juggle their commitments. Too many 
attorneys risk running afoul of their 
duties of competence, diligence and 
communication by letting work become 
a string of frenzied dashes to the next 
deadline. While the realities of law 
practice sometimes make a deadline 
crunch inevitable, a well-managed 
calendar can help tremendously. Do a 
preliminary assessment of each case, 
breaking up projects into smaller 
intermediate deadlines on your 
calendar, and then set calendar alerts 
enough in advance that you can put 
anything non-urgent aside and ramp 
up. This is especially easy now that it 
is easy to sync between computers and 
smartphones, or just keep everything in 
the computing “cloud.” 

MINDING THE BouNDARIES  

oF SCoPE oF REPRESENTATIoN

Another common pitfall is 
careful management of the scope 
of representation. Over the last few 
years, unbundled legal services have 



been newly recognized as ethically 
permissible, and the Great Recession 
may well have hastened their adoption. 
But, although useful, they heighten the 
necessity of good client communication 
– from initial consultation and 
explanation of the fee agreement, to 
timely discussion of whether the client 
may need additional services as the case 
unfolds. For example, some attorneys 
assume that once they have fulfilled the 
terms of their fee agreement, they are 
absolved of any active responsibility for 
the client’s interests. But, counsel must 
seek leave from the court to withdraw. 
And the timing and other circumstances 
of the withdrawal must not prejudice 
the client; for example, by causing the 
client to miss a filing deadline or waive 
a claim. Even in the case of broader fee 
agreements, such as those that cover all 
proceedings up through trial or through 
post-verdict motions, attorneys must 
take care how and when they withdraw. 
Filing deadlines for post-verdict 
motions or direct appeal are short 
enough that the best practice is to make 
arrangements well in advance to protect 

a client’s interests, in case the client 
wishes to challenge any jury verdict or 
judicial order. Then withdrawal can be 
sought and granted without the ticking 
time bomb of a deadline threatening to 
explode on the unwitting client.

SCRuPuLouS uSE oF 

AuTHoRITY

Identification and citation of legal 
authority is another frequent, but easily 
avoidable, problem area. Ethics rules 
set forth twin duties, requiring that a 
lawyer not only refrain from making 
any knowingly false statements of 
law but also any disclose adverse 
controlling authority if not cited by 
opposing counsel. The former is more 
challenging than it first appears at first 
blush because a misleading statement of 
law or fact qualifies as a false statement. 
So, lawyers must exercise in citing and 
characterizing legal authority. 

Unfortunately, misleading citations 
are common. The majority of my 
casework consists of legal research, 
writing and argument, affording me 
ample exposure to the constellation 

of ways legal authority ends up 
misleadingly cited. A major culprit 
is ill-advised shortcutting in legal 
research, usually for the sake of time-
saving or convenience. 

A highly dangerous, but all-too-
prevalent, form of shortcutting is to 
take a citation from another brief or 
judicial opinion without reading it. 
No matter how erudite and diligent 
the author, you cannot rely on their 
work. There is no way to know without 
reading a case how well it fits your 
case and its strengths and weaknesses 
in general. Even if it is your own past 
work, be careful. When you read the 
case while writing your old brief, you 
were not reading it through the lens 
of your current case. Differences in 
the cases’ facts, standard and scope of 
review, governing statutes and rules, 
and other aspects can have far-reaching 
implications not apparent from a quick 
or partial reading.

A related form of reckless 
shortcutting in legal research is 
superficial or incomplete reading of 
a case. This mistake is enabled by 
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the terrific convenience of searchable 
databases like Westlaw and Lexis. They 
make it tempting, particularly under 
heavy time pressures, to read only an 
opinion’s headnote or the portion of the 
opinion containing the search terms in 
question. But context is crucial. Failing 
to read an appellate court’s recitation 
of the facts, or a related section of the 
opinion’s legal analysis, recklessly risks 
misunderstanding the court’s decision 
and reasoning. A significant pitfall of 
such incautiousness is mistaken citation 
of dicta as if it were binding law. 

To avoid these pitfalls requires diligent 
reading of every case cited in support 
of an argument, whether the argument 
is made orally or in writing. Doing so 
will minimize the risk of violating the 
ethical prohibition against even 
inadvertently misrepresenting 
legal authority to the court. It 
will also, unsurprisingly, make 
your legal arguments better. 
Indeed, Judge Pierre Leval of the 
Second Circuit Court of Appeals 
has warned against the danger, 
even for judges themselves, of 
taking statements from judicial 
opinions “out of context, without 
a careful reading to ascertain what 
role they played in the opinion.” 
Notably, in discussing this trend, 
Judge Leval cites not only time 
pressures and the tunnel vision 
of electronic legal research tools 
but also the increasing length of 
judicial opinions as a factor. Of 
course, judgment still has a role 
to play – sometimes skimming 
is appropriate, particularly in a 
sprawling opinion addressing several 
obviously unrelated claims. But 
blithely skipping over entire portions 
of an opinion altogether courts disaster. 

A third popular shortcut is the 
use of a citation relevant only for a 
general statement of law in support 
of a more specific proposition of law, 
without even parenthetical explanation. 
Whether offered with a pin cite or not, it 
misleadingly suggests that the citation 
is directly on point when, in fact, it 
only offers a starting point for arguing 
from a general legal proposition to 
a more specific one. Such reasoning 
should be explicit. There are myriad 
reasons why lawyers fail to build 
a bridge of reasoning from general 

authority a specific legal position, from 
carelessness or laziness to purposeful 
vagueness or wishful thinking. But 
doing so has much greater downside 
than upside. Although it may give your 
brief the superficial impression of a 
firm foundation in legal authority, the 
inevitable closer inspection by opposing 
counsel and the court will reveal that 
foundation’s poor fit to the specific 
contours of your argument, without 
the structural support of carefully 
articulated reasoning. If your reasoning 
is left unarticulated, it is open to attack 
by opposing parties and invites the 
conclusion that your characterization 
of cited authority is tortured, even if 
proper explanation would show it to 
be eminently reasonable. For similar 

reasons, the Bluebook prescribes at 
least a parenthetical citation when the 
proposition of law for which a citation 
is offered is not obvious. 

Do NoT HESITATE To SEEK 

GuIDANCE

Of course, no amount of diligence can 
prevent an occasional ethical quandary. 
Whether you identify the issue in 
advance or only after making a mistake, 
call upon the guidance of lawyers 
whose judgment and experience you 
trust. In bigger law offices, it is now 
common for there to be an ethics guru, 
either formally or informally anointed. 
Otherwise, speak to a trusted superior, 
colleague or peer. If you are not sure 

whom to consult, contact your state or 
local bar association, which should be 
able to provide or refer you to ethics 
resources. Some law periodicals have 
ethics columns that can be a useful 
resource if the issue is not urgent. 
In all cases, be sure to first do your 
homework before seeking input so that 
you speak with command of the facts 
and full consideration of the issues 
involved. Discussing tough issues in 
your cases with lawyers you respect 
will help you to sharpen your legal 
acumen while demonstrating to them 
your thoughtfulness and diligence, 
another way your attention to ethics 
will make you a better lawyer. 

No matter what, do not sweep 
dilemmas (or mistakes) under the rug. 

Trying to avoid dealing with them 
only postpones the unpleasantness, 
and usually makes them worse. 
But swift and decisive action 
to address an ethical issue or a 
mistake can not only minimize 
any ethical and reputational 
damage, it can often improve your 
image in the eyes of your clients, 
superiors and colleagues. To err 
is human, but prompt redress is 
the gold standard of ethics and 
professionalism.

As these everyday ethical 
considerations demonstrate, a 
highly ethical practice should not 
be a disadvantage to a lawyer and, 
indeed, often imparts a substantial 
advantage. Accordingly, diligent 
cultivation of a highly ethical 
practice is an essential component 
of a lawyer’s professional 

development. By extension, a lawyer 
has much to gain by exceeding 
minimum ethical obligations, including 
professional success and the esteem of 
the legal community. Some ethicists 
have framed “the fundamental question 
of ethics” as “not ‘What should I do?” 
but ‘What kind of person should I 
be?’” One answer for all lawyers is, a  
more ethical, and thus more effective, 
lawyer.

Joshu Harris (joshuharris@gmail.
com) is an assistant district attorney in 
Philadelphia. This article represents the 
views of the author and not necessarily 
those of the Philadelphia District 
Attorney’s Office.

A highly dangerous but 
all-too-prevalent form of 
shortcutting is to take 
a citation from another 
brief or judicial opinion 

without reading it.



Apple CarPlay Enhances 
Vehicle Touch Screens
First it was the desktop. Then it was 
your pocket. Now, Apple is coming into 
your car. Billed as the smarter, safer and 
more fun way to use your iPhone while 
on the road, CarPlay gives iPhone 
users an intuitive way to make calls, 
use Maps, listen to music and access 
messages with just a word or a touch.

CarPlay integrates your iPhone with 
your vehicle’s infotainment system. 
You can make calls, get directions, 
listen to music and more. Motorists 
can easily control CarPlay from the 
car’s native interface or just push-and-
hold the voice control button on the 
steering wheel to activate Siri without 
distraction. Vehicles from Ferrari, 
Mercedes-Benz and Volvo unveiled 
CarPlay at the Geneva International 
Motor Show in March. Look for 
CarPlay to be added to BMW, Ford, 
General Motors, Honda, Hyundai, 
Jaguar, Land Rover, Kia, Mitsubishi, 
Nissan, Subaru, Suzuki and Toyota 
vehicles down the road.

CarPlay gives drivers access to all of 
their music, podcasts, audiobooks and 
iTunes Radiosm with easy navigation 
through listening choices from the 
car’s built-in controls or simply by 
asking Siri to pull up what you’d like to 
hear. CarPlay also supports select third-
party audio apps including Spotify and 
iHeartRadio, and you can listen to your 
favorite sports broadcast apps while 
driving.

Once your car detects that your 
iPhone has been connected, it will 
automatically open 
CarPlay. You can switch 
between CarPlay and 
your vehicle’s native 
interface by selecting 
the appropriate icon 
from the CarPlay  
menu.

Behold, Oppo’s 50-Megapixel 
Smartphone
And the smartphone megapixel 
camera title goes to – Oppo, which has 
unveiled an Android device that takes 
50-megapixel photographs. 

The Oppo Find 7’s sensor is really 
a 13-megapixel Sony, so it takes a 
little software magic to pump the size 
up. But early reviews call the results 
“surprisingly good.”

The Find 7 also includes 4K video 
recording at 30 fps, slow-motion video 
at up to 100 fps, long exposure for up 
to 32 seconds, HDR-capable 
GIF creation and RAW mode. 
You’ll also be able to use 
some of these features with 
the 5-megapixel f/2.0 front-
facing camera.

The 5.5-inch Find 7 will 
come in two versions. 
The $499 Find 7a features 
a 2.3GHz Snapdragon 800 
processor, 2GB of RAM, 16GB of 
internal storage, a 2,800mAh battery 
and a 1080p display. The more premium 

$599 Find 7 features a faster 2.5GHz 
Snapdragon 801, 3GB of RAM, 32GB 
of storage, a 3,000mAh cell plus a 
quad HD (2,560 x 1,440) display. The 
premium model’s battery is removable 
and has fast-charging technology that 
allows it to power up to 75 percent 
capacity in about 30 
minutes.

Look for the Find 7 
to be available later 
this spring. 
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GooGle’s ChromeCast and the roku streaminG stiCk look like usB flash 
drives – but they’re actually entertainment hubs for your HD television. Both plug into an HDMI 
port in your TV and allow you to stream content from hundreds of sources, including NetFlix, 
YouTube as well as your own photos and videos from your phone or tablet.

Tech  
uPDATE

Features GooGle ChromeCast roku streaminG stiCk

networkinG
802.11b/G/n wi-Fi  (802.11n 
2.4Ghz only) with weP, wPa/
wPa2 suPPort

802.11 dual-band (a/b/G/n 
ComPatible) with weP, wPa, and 
wPa2 suPPort

Video outPuts 1080P 720P, 1080P

audio outPut inFormation not aVailable diGital oVer hdmi (7.1 and 5.1 
surround Pass throuGh)

Power usb Power Cable usb Power Cable

dimensions 2.8 x 1.4 x .5 inChes 3.1 x 1.1 x .5 inChes

weiGht 1.2 ounCes 0.64 ounCes

remote Control Can use smartPhone or tablet inCluded

PriCe $35 $49.99

Roku Streaming StickGoogle Chromecast
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Book review

“i
’m a family law 
junkie. I am riveted 
by the vortex of 

marriage, divorce, parenthood, 
sex, money, love, anger, 
betrayal, sexual orientation, 
reproductive technology, 
and the rapidly shifting legal 
landscape on which it all plays 
out,” are the first sentences 
written by Margaret Klaw, 
longtime Philadelphia family 
law attorney, and co-founder 
of the law firm Berner Klaw & 
Watson LLP. Her book “Keeping 
It Civil” is about family law 
and all of its deliciously private 
and remarkable nuances. 
Klaw engages her readers in 
personable prose as she delves 
into her professional experiences 
as a family law attorney. Written 
in a biographical voice, and organized 
much like an anthology, the book is 
peppered with vignettes of real client 
cases and experiences. Of course, she 
changed names and identifying details to 
protect privacy and client confidentiality 
where necessary. 

Based in non-fiction, “Keeping 
It Civil” reads like an entertaining 
fictional novel, and is not intended as 
a “how-to” or legal resource. The short 
stories portray samples of family law 
issues that can arise, an explanation of 
the applicable law, rules of evidence 

and civil procedure, and a peek into the 
mind of a career family law attorney as 
she maneuvers through a changing legal 
landscape of family law in Philadelphia, 
and nationwide.

Klaw seeks to, and succeeds in 
describing the modern state of family 
law; a niche that is hardly limited to 
divorce settlements and custody battles. 
She moves the reader through her book 
using clever legal titles such as Opening 
Statement, Legal Fiction, Opposing 
Counsel, and Sperm Donor v. Father. 
Mixing personal experiences with trial 

strategy, and legal insight, she 
crafts a tale of a modern family 
law practice facing a more 
complex variety of issues such 
as divorcing same sex spouses, 
and sperm donor contracts. 

Relying upon facts and law 
from her own firm’s case files, 
Klaw presents a compelling 
look into the reality – both 
ugly and beautiful – of the 
profession she loves. In the 
midst of a societal expansion 
of the definition of family, 
Klaw reflects on her unique, 
pragmatic and zealous way of 
advocating for her clients. 

The Divorce Equality chapter 
drew a bold and true conclusion 
– marriage equality will not 
be complete without divorce 
equality. Klaw compared two 
very different quandaries faced 
by real clients she represented. 
The first client was a 
homosexual woman seeking to 
divorce her female spouse. The 
spouses lived in Philadelphia, 
but because of the more 
progressive marriage laws in 
Vermont, the couple had chosen 
to get married there. Now they 
wanted a divorce. 

However, because 
Pennsylvania recognizes its own version 
of the federal Defense of Marriage Act, 
the state does not recognize same sex 
marriages. Therefore, her client could 
not get a divorce in Pennsylvania. 
However, her client could not get a 
divorce in Vermont either because the 
state requires six-months of residency to 
file for a divorce. 

The second client’s quandary 
was different but equally frustrating 
and nonsensical. The client was an 
unmarried gay man who had been in 
a long-term relationship with another 

By MARY-KATE BRESLIN

Keeping It Civil: the Case 
of the pre-nup and the 
porsche & Other true 
accounts From the Files 
of a Family Lawyer
Written by Margaret Klaw, Esq.
272 pages
$18.51, Algonquin Books of 
Chapel Hill, 2013
Kindle Edition $11.59

Spilling the Beans
An Inside Look and Examination 
of a Family Lawyer’s Most Entertaining Files 



man. The couple’s relationship ended 
and the client sought assets and support 
from his ex. As the two were a same-
sex unmarried couple, the client was not 
entitled to such under the law.

Klaw explains in plain language what 
a prenuptial agreement is – a contract 
people sign before they get married 
that govern what will happen if they 
divorce or if one spouse dies. She also 
gives a brief and compelling analysis 
of estate laws in Pennsylvania, and the 
theory of spousal protection behind 
them. Analyzing Simeone v. Simeone, a 
1990 Pennsylvania Supreme Court case, 
Klaw explains the legal landscape her 
client faced – essentially that prenuptial 

agreements can be produced for signing 
during the walk down the aisle, and they 
do not have to be fair. Part of her legal 
strategy she revealed was: “When you 
have no real leverage in a negotiation, 
meaning nothing to withhold in order to 
gain something else, you have to resort 
to moral arguments.” Klaw quips, “So 
for my [daughters], I worry, I educate, 
and I tell them not to sign any contracts 
their mother hasn’t reviewed.”

Klaw leaves her women readers 
with a moving piece of advice: “For 
women who have had the good fortune 
and perseverance to get education and 
training that enable them to work at a job 
that can support a family, it is a serious 

gamble to put those skills aside in favor 
of being cared for by a husband. It might 
feel all cozy and comfortable, but there’s 
no guarantee of happily ever after. The 
fairy tale can end in a heartbeat.”

This book is a quick, fun, and legally 
insightful read to lawyers and non-
lawyers alike – though being a female 
attorney practicing in Philadelphia 
myself, I found it particularly relatable. 

Mary-Kate Breslin 
(marykatebreslin39@gmail.com) 
is an assistant city solicitor with the 
Philadelphia Law Department Tax 
Unit, Real Estate Division.

Klaw seeks to, and succeeds in,  
describing the modern state of family law;  

a niche that is hardly limited  
to divorce settlements and custody battles.
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1984

Philadelphia Bar Association Moves to One Reading Center

That Was Then
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Architect’s Model - One Reading Center (now the Aramark Tower)

Association Executive Director Kenneth Shear (ret.) (left) and 
1984 Chancellor Donald C. Marino discuss plans for the Bar 
Headquarters’ move to One Reading Center.








