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In the Williams case the defendant was accused of rape. 
The prosecution called a scientist, who was a state employee, 
as a witness. She testified that the DNA found at the scene 
matched the defendant’s. She herself did not do the testing nor 
make the lab analysis. She did not know how the analysis was 
conducted. Rather she based her conclusion on data contained 
in a report provided by the lab that did the testing. Neither 

the person who did the testing 
nor the report itself was ever put 
into evidence so the defendant’s 
attorney did not have an 
opportunity of cross examination 
to question the validity of the 
report.

Justice Samuel Alito Jr., writing 
for the majority, said that it was 
immaterial whether or not the 
state’s expert had personally 
done the testing. She was only 
answering a hypothetical question, 
not saying whether or not the 
report was true. The question she 

answered was this: If we assume that the report was accurate, 
would it provide a DNA match to the defendant?

Was Justice Alito right? Let’s find out.
Come with me to a courthouse where an appeal is about to 

be argued. Judge I. William Knott is presiding.
Judge Knott: The defendant in this case was charged with a 

single count of rape. He was found guilty by a jury and he has 

The U.S. Supreme Court ruled that crime lab reports were 
inadmissible into evidence against criminal defendants unless 
the accused had an opportunity to cross-examine the analyst 

who created the report. Melendez-Diaz vs. Massachusetts 557 U.S. 
305 (2009). This is in accordance with the Sixth Amendment of the 
U.S. Constitution, which states in part, that in all criminal prosecutions 
the accused has the right “...to be confronted with the witnesses against 
him.” The court recently modified that rule without overruling it in the 
case of Williams vs. Illinois, 466 U.S. 981 (2002).
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appealed to this court. He raises two questions. 
First, he contends that the court below erred in allowing 

a scientific expert, employed by the state, to testify that the 
defendant’s DNA matched that which was found at the scene 
of the crime. The expert had not done the testing and the report 
was not offered into evidence.

(Addressing the defendant’s attorney) Is that correct?
Attorney for the defendant: Yes it is your honor.
Judge Knott: Then you have a problem. This case is on all 

fours with the case of Williams vs. Illinois. I must say candidly 
that personally I do not agree with that holding. I would have 
ruled the other way. However, as you know, notwithstanding 
my personal feelings, I am bound to follow precedent. So, 
unless you can convince me that the Williams case precedent 
does not apply here, I will have no alternative but to rule 
against your client.

Attorney for the defendant: I couldn’t agree with you 
more, Your Honor. Williams does apply here and therefore this 
court should reverse the lower court and grant us a new trial.

Judge Knott: (Looking confused) I am perplexed. If 
Williams applies, don’t you lose?

Attorney for the defendant: No sir. Let me explain.

The facts giving rise to the second question in our appeal 
are these: At trial my client testified that on the night of the 
rape he was home alone all night in his bedroom. The rape 
victim could not identify her attacker so the only evidence that 
could connect my client to the crime was the DNA.

District Attorney: That’s correct, Your Honor. This is 
exactly like Williams. As in that case the jury understood that 
the expert was not being asked if the data was accurate but 
rather this question: if we assume the data is accurate, does it 
show a DNA match to the defendant. The scientific witness 
was merely answering a hypothetical question. The answer 
was yes. End of story.

Judge Knott: (Addressing the attorney for the defendant) 
Is that not so, counselor?

Attorney for the defendant: No it is not. My client 
testified that because he suspected his wife was having an 
affair he hired a private detective to follow her. A week later 
the detective gave him a written report confirming his fears. 
It was about that time that he was arrested and charged with 
rape in this case.

When I reviewed the facts with him to prepare his defense, 
he showed me the private detective’s report. The report 
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contained detailed information regarding the early childhood, 
education, employment and much more information about the 
paramour. I was startled to learn that her lover was a scientist 
who worked for the state and, in fact, he is the very same 
scientist who analyzed and matched my client’s DNA.

As a result my client retained the services of a prominent 
criminal psychologist and showed him the private detective’s 
report. We asked, considering the sexual relationship of the 
defendant’s wife to the analyst, how likely it was that he would 
fake the DNA evidence against defendant. He concluded, in 
his expert opinion, there was a 95 percent chance that this 
would happen.

District Attorney: With respect, Your Honor. This is 
ridiculous. The court below properly refused to allow that 
expert to testify on the ground that his testimony was hearsay. 
The private detective was not called by the defendant to testify 
nor was his report ever produced or entered into evidence. We 
have no idea as to the truth or falsity of that report. Did he 
really discover the defendant’s wife with her alleged lover? 
If so who was he? Was he the person who analyzed the DNA 
sample or someone else?

Without an opportunity to cross-examine the private 
detective, we have no way of knowing whether the report was 

true or false. In fact without the report we have no way of 
knowing if it even exists. The testimony of the criminal expert 
was properly excluded.

Attorney for the defendant: That’s where the court made 
an error. The criminal expert was not going to testify as to 
the truth or falsity of the private detective’s report. That 
clearly would have been excludable as hearsay. However if 
we assume the facts in the report to be true, as we must when 
we ask a hypothetical question, our expert was going to tell us 
how likely the chances are that the lover would fake the DNA 
results to injure my client. Simply a hypothetical question just 
like in Williams.

EPILoGuE

The Williams decision stands for the proposition that 
unsubstantiated “facts” can be introduced into evidence 
under the guise of presenting a hypothetical question. In my  
opinion this is a very bad decision and I am not speaking 
hypothetically.

Edward W. Silver is an attorney with Astor Weiss Kaplan & 
Mandel, LLP.

We have no idea as to the truth or falsity of that report.  
Did he really discover the defendant’s wife with her alleged lover?






