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from the editor

A Departing Word
B Y  J u S T I N E  G u D E N A S

W
hile our legal system is by no means 
perfect, I had always assumed it was 
the best that can be humanly achieved. 
In this, my last editorial, I want to tell 

you about someone who disagreed.
Hamid looked like an ordinary American college 

student – short and scrawny in T-shirt, jeans and baseball 
cap, wispy hairs on his chin. But then he asked for 
permission to sit, and with a charming enthusiasm began 
speaking about himself and his homeland. His round 
cheeks flushed as he bragged of an older brother who had 
recently died in Jerusalem.

I said nothing.
Encouraged by my silence, Hamid chatted that suicide 

bombing was the holiest act in his people’s war of national 
liberation and that he yearned to soon follow his brother to 
heaven. He said he could tell by my eyes that I understood, that 
even though I was a lawyer, I did not seem corrupt.

When you’re silent, impassive and a young woman, as I was 
then, people inflict all sorts of assumptions 
on your pretty face.

You are really lawyer? It is true? Hamid 
wanted to know. 

He pronounced lawyer as loyal.
I nodded.
He nodded too while gazing at some point 

past me. 
But you, you represent people who are 

good and you believe in their causes, he 
finally said.

No. 
We were both startled by the sound of my 

voice. I didn’t show it. Hamid jerked back 
slightly.

I explained I did personal injury law. If 
someone was hurt and had a valid legal case, 
their cause, if they had one, didn’t matter.

Hamid’s mouth contracted. 
But they must be believer as you are.
You mean religiously? Not at all. You could say my cause, 

as an American, is to not discriminate on the basis of religion. 
This answer made me feel rather noble.
Why are you lawyer?
I continued feeling noble by saying – and it wasn’t a lie – that 

as a lawyer I had tools with which to work to compensate people 
for wrongs committed against them and to give individuals a 
chance against corporate and governmental power. My clients’ 
religious or political beliefs make no difference to me. In short, 
if you’re hurt and you have a good case, I’ll get you paid.

Yet as I spoke, Hamid’s face paled, my words seeming to 
drain out his blood syllable by syllable. 

Then you are corrupt, he whispered when I finished. His eyes 
were wounded. 

It’s hard to describe what I saw. I remember Mark Twain 
saying that words are only painted fire; a look is the fire itself.

But I shrugged off Hamid’s disappointment 
in me. In our culture, making money is not 
corrupt. Representing clients whose beliefs 
differ from ours is not corrupt. As Kelly 
Tillery’s “A Nation Born of, Built on and 
Saved by Compromise” ably indicates 
in this issue, fights for ideological purity 
actually threaten our survival. Not only 
that, our law school professors taught that 
the mark of a good lawyer is the ability to 
argue either side of a case with equal vigor. 
In our culture, what is corrupt is a misuse of 
entrusted power for private gain or undue 
advantage. For examples of such abuse, 
please read Steve LaCheen’s provocative 
cover story on his postgraduate legal 
education, “Looking Back, Fifty-Five Years 
On.” Herein is corruption as we understand 
it. Even our Supreme Court agrees.

Thus Hamid and I were so far apart in our definitions of 
corruption, he dismissed me. And, in my mind, I dismissed 
him too. Our mutual dismissal seemed insignificant at the time, 
for this encounter with an aspiring suicide bomber happened 
long before 9/11. When terrorist attacks occurred far far away;  
when most Americans, in our unholy innocence, trusted we 
were safe.

Justine Gudenas (zuzene@verizon.net), a sole practitioner, is editor-
in-chief of The Philadelphia Lawyer.
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R
egistration is now open 
for the 2013 Bench-Bar & 
Annual Conference at Revel 

in Atlantic City, N.J. on Friday and 
Saturday, Oct. 4-5, 2013. Seven CLE 
credits and 22 seminars are available.

A new addition to this year’s 
conference will be a Law Practice 
Management track among the 22 CLE 
seminars that will be offered. Another 
highlight of the weekend will be the 
Friday night reception at Revel’s HQ 
nightclub. Prices for the 2013 edition of 
the Bench-Bar & Annual Conference are 
being kept at 2012 levels. You can also 
save $80 by registering for the Bench-
Bar & Annual Conference by Sept. 13.

The Bench-Bar & Annual Conference 
provides attendees with the opportunity 
to earn continuing legal education credit 
while networking with colleagues and 
members of the bench. Hundreds of 
attorneys and judges are expected to 
attend.

A special REVEL hotel room group 
rate is available to Bench-Bar attendees. 
A rate of $179 plus tax is available Friday, 
Oct. 4 and a limited number of rooms are 

available at $149 plus tax for Thursday, 
Oct. 3. You must be a registered attendee 
of the Bench-Bar & Annual Conference 
in order to reserve a room at the group 
rate. Once you are registered for the 

conference you will receive instructions 
on how to make your room reservation.

For more information and to register, 
visit philabenchbar.com.

W
hen it comes to recruit-
ing attorneys, employers 
should showcase their 

non-financial perks, a new survey has 
revealed. 

Sixty-nine percent of lawyers 
interviewed cited flexible work 
hours or telecommuting as one of the 
best incentives, followed by free or 
subsidized training or education (50 

percent) and on-site perks (33 percent). 
Higher compensation ranked fourth, 
with 14 percent of the survey response.

In a separate question, 25 percent 
of respondents said leadership or 
advancement opportunities would most 
entice them to take a job with another 
law firm or company, followed by more 
interesting work (14 percent) and a 
flexible schedule or telecommuting (12 

percent). Higher compensation ranked 
fourth, with 9 percent of the survey 
respondents.

The survey was developed by 
Robert Half Legal and conducted by 
an independent research firm and is 
based on telephone interviews with 350 
lawyers in the United States and Canada. 
All of the respondents have hiring 
authority within their organizations.

bench-bar ■ recruiting ■ housing ■ in memoriam ■ firm change ■ reader’s comments

BriefsBriefsBriefs
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Non-Financial Perks Important in Recruiting

Register Now for Bench-Bar & Annual Conference at Revel



David J. Perlman of the Law Office of David J. Perlman and 
board member of the ABA’s Council of Appellate Lawyers and 
editor of its publication, “Appellate Issues,” was misidentified in 
the Spring 2013 edition of The Philadelphia Lawyer. We regret 
the error.

I
t is our view that the economy and markets are much 
improved from the dark days of the Great Recession. 
For the third year in a row the economy has continued to 

expand. However, compared with past economic recoveries, 
the U.S. post-recession economy has not fared well in a few 
spots, including employment and personal income, which are 
also recovering, but slowly. In our opinion what is missing 
from this economic recovery, which in fact would make it 
more robust, is contribution from the private sector, which has 
been hemmed in by housing. 

The housing market is firming up, which is likely having 
an impact on consumer confidence and economic outlook. 
Existing home sales grew 0.8 percent in February 2013, the 
fastest pace in three years. Increased 
demand with limited supply is helping 
to push up property values, which adds 
to consumer net worth and in turn sparks 
consumer spending. 

Housing starts are also poised to potentially improve, 
given lower inventories and low mortgage rates. New home 
sales in January jumped the most they have in two decades. 
Homebuilder confidence has risen to its highest level in more 
than six years. Because real estate tends to be a consumer’s 
biggest asset, rising home prices have a marked impact on 
consumer balance sheets. Home prices, while still off a low 
base, appear finally to be adding much needed value back 
to homeowners’ balance sheets. A stronger balance sheet – 
personal wealth – increases a consumer’s propensity to spend. 
For the first time since the recession, rising property values 
could boost consumer spending. Often referred to as the “wealth 
effect” by economists, consumers spend when they anticipate 
their wealth will increase. Since housing represents about 30 
percent of household assets, this is an important indicator of 
consumer spending. 

Housing affordability remains high, with mortgage rates 
continuing to set record lows. This affordability, coupled with 
increased confidence, tends to spur purchasing activity. The 
outlook for housing appears promising, and while it is likely 

to be a small contributor in the overall picture in 2013, it can 
help provide an offset to slowdowns in other areas. We expect 
housing to add to GDP this year and, even more, next year.  

The material presented in this article is of a general nature and does not 
constitute the provision by PNC of investment, legal, tax or accounting advice 
to any person, or a recommendation to buy or sell any security or adopt any 
investment strategy.  Opinions expressed herein are subject to change without 
notice. The information was obtained from sources deemed reliable. Such 
information is not guaranteed as to its accuracy. You should seek the advice 
of an investment professional to tailor a financial plan to your particular 
needs. For more information, please contact PNC at 1-888-762-6226.
The PNC Financial Services Group, Inc. (“PNC”) uses the names PNC Wealth 
Management®,  Hawthorn, PNC Family Wealth® and PNC Institutional 
Investments® to provide investment and wealth management, fiduciary 
services, FDIC-insured banking products and services and lending of funds 
through its subsidiary, PNC Bank, National Association, which is a Member 

FDIC, and uses the names PNC Wealth Management® 
and Hawthorn, PNC Family Wealth®   to provide 
certain fiduciary and agency services through its 
subsidiary, PNC Delaware Trust Company.  Brokerage 
and advisory products and services are offered through 
PNC Investments LLC, a registered broker-dealer and 

investment adviser and member of FINRA and SIPC. Insurance products and 
advice may be provided by PNC Insurance Services, LLC, a licensed insurance 
agency affiliate of PNC, or by licensed insurance agencies that are not 
affiliated with PNC; in either case a licensed insurance affiliate will receive 
compensation if you choose to purchase insurance through these programs. 
A decision to purchase insurance will not affect the cost or availability of 
other products or services from PNC or its affiliates. Hawthorn and PNC do 
not provide legal or accounting advice and neither provides tax advice in the 
absence of a specific written engagement for Hawthorn to do so.   
“PNC Wealth Management,” “Hawthorn, PNC Family Wealth” and “PNC 
Institutional Investments” are registered trademarks of The PNC Financial 
Services Group, Inc.

“For lawyers who are already 
highly compensated in many cases, 
job satisfaction is often linked to 
non-monetary criteria,” said Charles 
Volkert, executive director of Robert 
Half Legal. “These attorneys may be 
enticed to leave their current employer 

for a firm that offers more advancement 
opportunities, meaningful work or 
better work-life balance.”

 Volkert added that these factors may 
hold more sway than raises when it 
comes to recruiting and retaining Gen Y 
professionals. “In particular, Millennial 

workers, who often place great value 
on collaborating with their colleagues 
and balancing their professional 
and personal obligations, may seek 
employers who offer telecommuting, 
flexible work schedules and a team-
oriented environment,” he said.

Daniel Mungall Jr.
March 18, 2013, Age 97

Marshall A. Bernstein
March 19, 2013, Age 87

Judge Marvin R. Halbert
March 24, 2013, Age 80

Robert S. Blau
April 1, 2013, Age 61

Austin Hogan
April 5, 2013, Age 75

Fred Blume
April 8, 2013, Age 72

Robert J. Weinberg
April 27, 2013
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■   i n  M e M o r i a M  ■

Please send In Memoriam notices to 
tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?

For information, call Lizabeth Macoretta, 
Director of Development, at 215-238-6334.

Housing Recovery Taking Shape

Clearing the Record
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N
inety-six percent of law firm 
leaders say they believe 
more price competition is a 

permanent change in the legal market 
in 2013, according to the fifth annual 
Law Firms in Transition Survey.

“There have been some dramatic 
shifts in opinion about the business of 
law over the last few years, but a lot 
less tangible action,” said Altman Weil 
principal and survey author, Tom Clay. 
“Most firms seem to be operating in a 
short-term, defensive mode driven by 
market threats rather than opportunities.

Additionally, eight out of 10 firm 
leaders think ‘more non-hourly billing’ 
is here to stay. In contrast, only 29 
percent of leaders report that their 
firms have significantly changed their 
strategic approach to pricing since 
the recession.  Law firms’ primary 
response to pricing pressure appears 
to be discounts. The survey found that 
a median of 21 to 30 percent of legal 

fees are discounted. In firms with 250 
or more lawyers, the median amount 
of fees discounted goes up to 31 to 40 
percent. “Discounting is not a strategy,” 
said Clay. “In fact, it undermines the 
idea of value and it’s a margin killer.”

Ninety-six percent of survey 
respondents also believe that a ‘focus 
on improved practice efficiency’ is a 
permanent change in the legal market. 
Ninety percent of leaders say there will 
be ‘more commoditization of legal 
work’; and 79 percent expect ‘more 
competition from non-traditional 
service providers.’ 

Despite this broad consensus, only 
45 percent of leaders report their firms 
have made significant changes in their 
strategic approach to efficient legal 
service delivery. 

This year for the first time the survey 
asked if law firm leaders believe 
growth, in terms of lawyer headcount, is 
a requirement for their firms’ continued 

success. Fifty-six percent of survey 
respondents said ‘Yes;’ 36 percent said 
‘No;’ and the rest were not sure. In this 
area, opinion and action appear to be 
more aligned. When asked about net 
change in lawyer headcount in 2012, 54 
percent of survey respondents reported 
an increase in equity partners in their 
law firms last year; 65 percent of firms 
said the number of non-equity partners 
grew; and 59 percent said they had a 
net increase in partner-track associates. 

“Growth is not dead, but size alone is 
not a safety net,” said Clay.  “Firms are 
beginning to think more strategically 
about growth – trading up to improve 
profitability, rather than bulking up to 
drive gross revenues.”

When it comes to the greatest 
challenges over the next two years, 
increasing revenue was their number 
one answer, followed by generating new 
business, firm growth and profitability.  
The top four answers, all focusing on 

Price Competition a Permanent Change for Law Firms
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internal priorities, constituted 53 percent 
of total responses. Delivering value to 
clients appears at number eight on the 
list of challenges, mentioned by just 5.6 
percent of law firm leaders.  Improving 
efficiency is eleventh on the list, cited 
by only 2.8 percent of respondents.

“This is very troubling,” according to 
Clay. “Law firms that do not put client 
needs at the top of their priority lists 
and align themselves with those needs 
misunderstand what is driving the forces 
of change in the legal market in 2013.”

Conducted this spring, the Law 

Firms in Transition Survey polled 
managing partners and chairs at 791 
U.S. law firms with 50 or more lawyers. 
Completed surveys were received from 
238 firms, including 37 percent of the 
250 largest U.S. law firms.

I’m a retired Philadelphia attorney (Temple Law, 1973).
I just read Justine Gudenas’ “From the Editor” submission. 

I was surprised to see your reference to Jake Kossman. Those 
of us who remember him are few and far between. What a 
character!!! (Did you ever see his office – the mess and disarray 
is impossible to describe).

 My associate, Leon H. Kline, would often do Jake’s 
appellate work. I remember seeing the briefs on cases involving 
Angelo Bruno, Ray “Long John” Martorano, etc. I suspect you 

never met Jake’s wife – a soft-spoken, petite pediatrician who 
professionally went by the name Dr. Estelle Gold. A more 
unlikely pairing cannot be imagined.

 Thanks for bringing back the memory of Jake – a Damon 
Runyon-type character the likes of which we will never see 
again.

 
 Joseph H. Danziger

To the Editor:
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A
s alternative dispute resolution 
becomes more popular, utilized 
and requested by clients, 

lawyers are asked to serve as third-party 
neutrals in all kinds of disputes, par-
ticularly commercial, construction and 
family law matters.

There are a host of substantive and 
procedural issues to be confronted by 
the lawyer brought in – the scope of the 
disposition, confidentiality of material 
learned, process and payment, and 
the like, let alone whether the lawyer 
is to function as arbitrator, making a 
binding decision that can be confirmed 
by a court, or mediator, attempting to 
facilitate a jointly reached agreement, or 
evaluator, engaged to hear both sides and 
make an independent recommendation 
as to resolution.

The purpose of this column is to 
address the ethical constraints, since the 
lawyer neutral, although not representing 
a client, is still bound by the Pennsylvania 
Rules of Professional Conduct. Rule 
2.4(a) defines the service as a neutral by 
a lawyer as set forth above, noting that 
there may be various roles played by the 
third-party neutral assisting persons who 
are not that lawyer’s clients.

Rule 2.4(b) makes it clear that the 
lawyer neutral shall inform unrepresented 
parties that he is not representing them, 
explaining, particularly to parties who 
may not understand, what the difference 
is between a lawyer neutral and a lawyer 
representing a client.

The Comment to the Rule reminds 
us that some neutrals may be subject 
to other codes of conduct based upon 
organizational membership or groups 
under whose auspices and rules the 
process is held.

Further, to avoid the potential for 
confusion, lawyer neutrals may have to 
continually advise unrepresented parties 
that the lawyer is not representing them 
or giving either side legal advice.

In addition, lawyer neutrals remain 
bound by the duty of candor toward a 
tribunal (R.3.3) and toward the parties 
(R.4.1). After the conclusion of the 
process, the lawyer neutral may not 
represent one of the parties in the matter 
unless all parties give informed consent 
(R.1.12).

Finally, an arbitrator selected as a 
partisan of a party in a multi-member 
panel is not prohibited from subsequently 
representing that party – R.1.12(d).

Alternative dispute resolution is 
encouraged, and more and more lawyers 
will be serving as neutrals, but they should 
be mindful of these ethical issues.

David I. Grunfeld (dgrunfeld@astorweiss.
com), of counsel to Astor Weiss Kaplan & 
Mandel, LLP, is a member of the Editorial 
Board of The Philadelphia Lawyer.

Alternatively Mediated
ethics By DAVID I. GRuNFELD

Being Mindful of Ethical Issues With the Lawyer as Neutral

To Order
Call: 800-722-7670 x2453

Visit: www.lawcatalog.com/LE12
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S
ocial media has had a pro-
found effect on the work-
place dynamic. Where office 
gossip and gripes about pay 
or benefits were topics once 

discussed discreetly – if at all – among 
colleagues, today’s generation of employ-
ees are far more inclined to take their 
employers’ dirty laundry to the Twit-
terverse and other social media outlets. 
In return, employers are clamping down 
by imposing strict rules about what can 
and can’t be said by employees on social 
media. In a recent poll by the HR website 
Payscale.com, 53 percent of employers 
reported having a formal social media 
policy in place. As the presence of social 
media continues to grow, so too will the 
number of employers finding it neces-
sary to regulate their employees’ online 
behavior in the name of protecting their 
corporate or brand image.

But with the tide of caution growing 
among employers, the collective 
bargaining rights of employees, as 
embodied in Section 7 of the National 
Labor Relations Act, looms in the 
background. That section grants 
employees, union and non-union 
alike, the right to engage in “protected 
concerted activity.” This includes the 
right to discuss terms and conditions 
of the workplace, and when the 
circumstances warrant, to criticize 
an employer for its labor policies or 
treatment of its employees.  

An employer who implements a 
workplace policy limiting the use of 
social media by employees as a forum 
to exercise their Section 7 rights is 
vulnerable to an unfair labor practices 
charge under the NLRA. That was the 
setting in which the retail giant, Costco, 
found itself this past September when it 
was made the subject of the NLRB’s first 
formal ruling on the topic of employer 
restrictions of social media activities. At 
issue in the case were the components 

of Costco’s policy that prohibited: 
1) employees from posting “private 
information” on social media; and 2) 
“statements that damage the company 
or any person’s reputation.” The Board 
held these portions of Costco’s policy 
to be unlawful insofar as they could 
“reasonably tend to chill employees in 
the exercise of their Section 7 rights.” 
For one, a reasonable interpretation of 
the company’s prohibition on posting 
“private information,” the Board 
concluded, could lead employees to 
refrain from using social media to discuss 
information about their pay, benefits, 
hours, overtime and the like – topics well 
within the protective sphere of Section 7. 
The policy prohibiting statements that 
could damage the company’s reputation 
was likewise deemed by the Board 
to create a potential chilling effect on 
employees’ use of social media for 
legitimate Section 7 activities, namely 
the right to criticize the company for its 
perceived unfair labor policies.

The precedent created by the Costco 
decision raises the potential for a 
flood of unfair labor practice charges 
by employees and unions who find 
themselves subject to policies not too 
unlike that of Costco’s. To avoid costly 
and burdensome litigation, employers are 

well advised to take proactive measures 
to review and, if necessary, modify their 
policies to ensure compliance with the 
NLRA.

Fortunately, employers have 
somewhere to turn for guidance in that 
regard. In May 2012, the NLRB, through 
Acting General Counsel Lafe Solomon, 
issued its third and most recent report 
on the topic of social media and the 
workplace, with a focus on employer 
social media policies. In the report, 
Solomon summarizes seven cases to 
have come before the Board in the past 
year challenging the implementation 
by employers of social media policies. 
The report also provides a model policy 
that the Board concluded effectively 
balances the interests of employers 
and employees’ use of social media. 
Although each decision is drawn from its 
own unique facts, one can glean from the 
report certain dos and don’ts employers 
should follow when drafting a social 
media policy. 

Among the don’ts, employers should 
avoid drafting broadly worded policies 
designed to protect their proprietary and/
or confidential information. In several 
cases discussed in the report – as well as 
in the Costco decision above – the Board 
invalidated policy provisions prohibiting 

Social Media and the Workplace 
Labor and empLoyment Law By JOShuA A. BRAND

What Employers Need to Know About Their Social Media Policies



the sharing of “confidential information” 
or “personal information” online, 
because employees could construe such 
language to restrict otherwise protected 
Section 7 activity, including the use of 
social media as a forum to discuss terms 
or conditions of employment, (i.e. pay, 
benefits, and overtime). As an alternative, 
the model policy recommends that 
employers more narrowly tailor their 
policies by specifying categories of 
information that employees should 
refrain from discussing online, including 
the employer’s protected “trade secrets.” 
The model policy goes on to illustrate 
such examples of “trade secrets” as the 
“development of systems, processes, 
and products,” and states that employees 
should not post “internal reports, 
policies, or other internal business-
related confidential communications.” 

 Another red flag raised by Solomon’s 
report are policy provisions prohibiting 

social media posts that are “offensive, 
demeaning, or abusive” to the company 
as well as provisions requiring that 
employees make sure their social media 
posts are “completely accurate.” As 
above, such provisions are “overly 
broad,” because they could be construed 
by employees to limit their participation 
in online discussions criticizing an 
employer for its perceived unfair labor 
policies. A more tolerable approach 
according to the NLRB – and as 
illustrated by its model policy – is to 
specify certain unprotected categories 
of speech that may not be directed 
toward the employer, including obscene, 
threatening, harassing and maliciously 
defamatory content.  

While these provisions were among 
the most recurring concerns addressed 
in Solomon’s report, they are certainly 
not the only ones that could land an 
employer in hot water with the NLRB. 

As a general guideline, employers are 
encouraged to avoid promulgating 
broad and open-ended rules governing 
employees’ social media usage, and 
instead clarify with specificity the types 
of conduct that employees should avoid, 
including, where possible, examples of 
clearly illegal or unprotected activities. 
In so doing, employers will position 
themselves to protect both their image 
and proprietary information online 
while at the same time not run afoul of 
employees’ collective bargaining rights. 

Joshua A. Brand (brandja24@yahoo.
com) is a labor and employment attorney 
practicing in Philadelphia.
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Such a moment was shaping up for me at lunchtime in the 
cash register line of a cafeteria located on the ground floor 
of the shiny glass and metal headquarters of a big law firm. 
The black-clad staff were polite, friendly and accommodating. 
The young woman at one of the registers was especially nice. 
The soft-spoken smiling man in front of me mentioned that 
the skim milk for coffee had run out. The woman secured her 
register, ran to retrieve the milk and was back at her station in 
a minute or less. No problem, right? Wrong.

The problem was behind me in line in the form of an 
age 70-something, bow-tied, used-to-getting-his-own-
way, lawyer. Stride and posture telegraphed self-perceived 
importance. With his thin frame, stringy gray hair, and 
furrowed brow, he bore more than a slight resemblance to 
an old comedian who worked under the moniker, Professor 
Irwin Corey. The professor, with tongue inserted firmly into 

cheek, billed himself as “The World’s 
Foremost Authority” – authority on 
everything. The lawyer behind me 
did not have his tongue in his cheek.

He started talking at the woman as 
she ducked behind the register. The 
talking grew into a shout. His hair 
bounced and flew slightly as phrases 
and sentences jumbled together. 
Not every anger-launched word was 
understandable, but too many were: 

“Where WERE you?” he yelled at her. “You should never 
leave the register, NEVER!”  Angry words from an important 
man in a hurry.

He continued shouting for what seemed like a long time but 
was probably less than half a minute. The woman reddened 
as she stared back at him. She did not wear the soft look of 
someone to whom things came easily in life. Her eyes briefly 
blazed. She started to speak but stopped and swallowed her 
almost response to the self-anointed master of the law firm 
universe. The eye light faded. The eyes lowered. Training 
kicked in and probably the realization that she needed that job.

 “I apologize, sir,” was all she managed as her fingers 
resumed their dance over electronic buttons and keys, and 
hungry customers restarted the parade of trays before her. 

I looked away. The other customers looked away. It was 
one of those perverse, though not uncommon moments where 

B y  M i c h a e l  J .  C a r r o l l

KEEP WALKING?

L ooking back it could have been another one of those “what 
I should have done” moments. Most of us have had them. 
Soon after an incident or encounter, usually a negative one, 

you think of all the smart and clever things you should have said. At 
the time you said nothing because your mind was elsewhere or your 
brain was just too slow and life quickly moved on. 



everyone felt embarrassed except 
the perpetrator. Everyone except the 
one responsible for the embarrassing 
conduct. 

I started walking toward the tables 
when it hit me. Say something, for 
God’s sake. No reason not to. He can’t 
fire you. He’s probably not armed. 
Maybe he can summon the special 
law firm security police and have you 
roughed up a little and ejected, but so 
what. Life is loaded with indignities, 
petty and grand. Life is filled with 
too many jerks and there is too often 
nothing to do about them. But there was 
no reason to let this pass.   

I turned and walked over to him. 
“You know you were needlessly 

rude,” I mustered. “You should be 
apologizing to her, not the other way 
around.”

Not the most articulate sentences I 
ever strung together but adequate for 
the moment.

“Thank you very much,” he 
responded, in a voice dripping with 
sarcasm and venom. “Thank you very 
much for that.”

After I finished the last bite of my 
sandwich I went back for one of their 
soft rich cookies and a cup of strong 
Central American coffee – caffeinated. 
As I pulled the lever on the urn and 
streamed the coffee into my cup, the 
guy who seemed to be the head cashier 
came over and said in a low voice “You 
know we’ve been waiting for a long 
time for someone to say something to 
him. He does that all the time. I want to 
comp you for lunch the next time you 
go through my line.”

I smiled and thanked him. For a 

second I felt a little like one of those 
cartoon kids from my childhood who 
after some gallant act had pinned 
to their shirt a big circular, ribbon 
bedecked badge with the single word 
“Hero” stamped on it. I was a minor 
hero for a brief moment just because I 
did not keep walking.

In the checkout line I got my cookie 
for free.

EPILOGuE

I came back a few days later. They 
told me that the misbehaving lawyer 
returned later on the day of his outburst. 
He apologized.

Michael J. Carroll (mcarroll@clsphila.
org), a public interest lawyer, is a 
member of the Editorial Board of The 
Philadelphia Lawyer.

I was a minor hero for a brief moment just because  
I did not keep walking.
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Courtenay r. Dunn: How is law school different than it 
was 15 or 20 years ago?

John y. GotanDa: What law schools have faced in the past 
several years – the declining job market, the significant drop in 
applications and a legal profession that has changed in dramatic 
ways – has caused law schools to re-examine overall what they 
do, what they teach, how they teach, the student experience 
itself, and how they institute and spend. At Villanova, we have 
undertaken that effort and there have been dramatic changes at 
our law school in all areas.  

Today we are providing both broader and deeper skills for 
our students. The faculty just approved a business module 
to provide broader skills – exposing students to finance, 
accounting, marketing and principles of economics. Across 
the board, we’re going to expose law students to those skills 
because they are needed in order to practice in a world that’s 
become a lot more interdisciplinary than it was 10 or 15 years 
ago.  

At the same time, we are looking to provide deeper skills, 
particularly in terms of writing skills and practical experience. 
The faculty recently passed a requirement of six semesters of 

legal writing. In the past, legal writing was 
taught in a one-year mandatory program. 
Today, we have an in-depth writing 
experience for students in each semester of 
law school. Our goal here is to provide a 
writing experience and skills that really are 
second to none.

We have already taken the steps to provide 
more hands-on, practical experience, 
particularly with respect to clinics and 

externships. This semester we piloted a new health law clinic 
with the nursing school. It’s much more interdisciplinary. At the 
same time, plans are in the works for a new entrepreneurship 
clinic.  

We also have recently expanded our externship program – in 
fact, greatly expanded it. We now include placements in private 
businesses as well as law firms. We have externs this semester 
at Reed Smith and Wawa. Today our externship program 
includes placements beyond the Philadelphia area, including at 
the White House.

The goal here is to provide not only more skills, but also an 
experience that allows our students to hit the ground running on 
day one and prepares them to practice throughout their careers.

How do you think the law schools are setting up 
newly admitted lawyers?
The broader and deeper skills clearly provide recent graduates 
greater career paths. At Villanova, we have proposed a course 
called The Business of Law. This is not a course about hanging 
out your shingle, but instead, it’s designed to ingrain in our 
students that the practice of law is not only a profession, but it’s 
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also a business.  
The genesis of this course came from 

our discussions with the COOs and 
managing partners of large, medium 
and small firms who said that students 
today need to be better prepared to 
understand what they’re getting into 
when they go into practice.  

This course will address those 
concerns, teaching students about 
business aspects such as firm structure 
and personnel. It will go through 
law firm economics, exploring how 
a time sheet becomes revenue and 
overhead costs for a law firm and why 
an associate who makes $80,000 a 
year needs to generate approximately 
$240,000 in revenues for the firm to 

break even on them.
We also want this course to cover 

alternative fee arrangements, budgeting 
and project management. Article 
after article discusses how clients are 
demanding these business skills of 
modern law firms.

So we need to teach these skills to 
students, and we plan to do it in the 
second year. This gives students the 
opportunity to work in a firm in the 
summer and to see how the business 
operates.

 
What are you seeing that your 
law student alumni are doing 
right?
We have wonderful students. I was 

looking back at the accomplishments of 
this graduating class, and it’s rewarding 
and impressive to see how they’ve 
developed. This class is incredibly 
committed in a number of ways. 
They’re committed to service. One 
thing we emphasize here at Villanova 
is that lawyers have a responsibility 
to serve their communities and that 
it starts in law school.  The students 
really have picked that concept up and 
run with it. This year we had the largest 
service projects during the spring break. 
They really do love it and are dedicated 
to serving their communities. 

They’re also committed to law school 
– going above and beyond to look for 
ways to help improve VLS.  They’ve 

The practice of law has evolved because of technology and 
I think that lawyers and the legal profession itself need to 

embrace these changes.



rolled up their sleeves and said, “How 
can we help make the program here 
better?” They modernized the Law 
Review, bringing the journal online this 
year. We have the largest percentage of 
students ever giving to Villanova. And 
in the third year class, more than 60 
percent are giving, which is incredibly 
impressive. 

Similarly, our alumni carry these 
same traits into practice, particularly 
with respect to service. Whether it be 
Gordon Cooney representing a death 
row inmate or David Worby in New 
York taking on a case that no one else 
wanted – the 9/11 responders.  

This is who our lawyers are and what 
they do; it is incredibly gratifying. You 
also see our graduates in areas beyond 
the law. They go into business and into 
government and they’re very successful 
there as well. They can be a sports agent 
and owner of a Major League Baseball 
team like Jeff Moorad. They can be a 
U.S. senator or the former governor 
of Pennsylvania. They can be a Third 
Circuit judge. They can be the head of 
AFL-CIO, or the president of Jefferson 
Health Systems. And they can be head 
of investment at a venture capital firm.  

And so our graduates have succeeded 
in many different areas. It’s incredibly 
rewarding to see the next generation 
come up and follow in those footsteps.

Why should people continue to 
pursue the practice of law given 
the tough market? 
I do think this is an exciting time to go 
to law school. We are in the midst of 
changes that the legal profession has not 
witnessed before. Lawyers, particularly 
Villanova lawyers, are going to be at 
the forefront of these changes. I think 
that while there are challenges, there 
are also incredible opportunities for our 
students. The legal education students 
receive, particularly students at 
Villanova, is incredibly valuable. It not 
only enables them to practice law, but 
it also prepares them for a wide range 
of careers – in business, in government 
and in many other areas.  

A great example is our alum who 
is head of business development at 
Google.  He doesn’t use the law every 
day, but he says he does use the skills 
he learned in law school. He learned 
in law school how to take in complex 

facts, to be able to spot issues, to be 
able to analyze the situation, to come 
to conclusions and then to be able 
to articulate it to people in a way 
that’s understandable. These skills 
that we teach are so valuable and are 
transferable to many areas.

Did you always want to be a law 
school dean? 
No.  I don’t think anyone has a child 
who wants to be a law school dean. I do 
think though, like being a professor, that 
it is an incredibly rewarding job. I often 
tell my colleagues as well as the alumni 
and students that being a professor is 
such a wonderful job because you get 
to work with students. You get to see 
them develop into lawyers and then you 

can see them later grow professionally. 
You also see this as a dean.  Witnessing 
such growth is what attracted me to 
legal education.

Oftentimes people comment that 
fundraising must be one of the worst 
parts of being a dean. What I found is 
that it is actually one of the best parts 
about the job. You get to talk to your 
alumni and you find out how the school 
has made an impact in people’s careers. 
You see that the institution has made 
real differences in people’s lives and 
that is incredibly meaningful.  

What did you do before you 
came to Villanova? 
When I graduated from law school 
in Hawaii I thought I would always 
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remain in Hawaii and practice there. 
One thing I often tell my students is 
that life takes many turns and you 
never know in the end where you’re 
going to wind up or what you’re going 
to do. 

Some people are fortunate that they 
pick an area and then that’s where they 
find fulfillment immediately. Others 
need to be more flexible, embrace 
opportunities, and try different things. 
In my third year of law school, I had 
the opportunity to go and work in 
Washington D.C. at the D.C. Circuit. I 
thought it would be an opportunity to 
come to the mainland for a few years 
and then go back to practice corporate 
law in Hawaii because my background 
before that was in business.

So I came out to Washington, D.C. 
I loved working at the D.C. Circuit 
– just the exposure to the issues and 
grappling with difficult, complex legal 
problems at the highest level. I found 
it fascinating and challenging. And 
then I had the opportunity to go work 
at Covington & Burling in Washington, 
D.C., particularly on international 
matters. There I was given the chance 
to try different areas, which was a 
wonderful experience.  

I came to find out that my passion 
was not for corporate law, but for 
wrestling with the issues and examining 
the law in the international litigation 
context. I loved coming at it, trying to 
problem solve and looking at a matter 
from different angles and using creative 
lawyering to help my clients.  

Hawaii is a beautiful place but I 
think this area, in particular, the Main 
Line and Philadelphia, is one of the 
best places to live in the country. It 
also has an incredibly exciting legal 
environment, which you can’t find in 
many places. 

What do you advise your 
students when it comes to 
student loans and student debt? 
At Villanova, we want to hold the 
line on costs. We also want to greatly 
increase endowments and scholarships 
so that we can help provide the financial 
support to students. I think those things 
are incredibly important.  

In the career services area, we have 
revamped the department. We’ve hired 
additional people. We hired Jennifer 

Henfey, a former hiring partner at Blank 
Rome, to head the office. We’ve also 
brought on Meg Cranford, who was 
director of professional recruiting for 
Pepper Hamilton, to work specifically 
with the graduating class.

We want to provide the resources for 
that office to make sure that they have 
what they need to be successful. And so 
I think that we need to take the steps, 
both on the front end to help reduce the 
costs and after graduation to help them 
get jobs. We’re going to constantly look 
at our programs and see how we can do 
better.  

One of the other things we’re doing 
– and this goes, hand in hand with the 
bar – is that we’re looking to partner 

more with the bar to help our students 
be more successful. We made the 
decision to pay for the bar association 
dues for each law student that is 
interested because of the importance 
of the networking opportunities, the 
mentorship opportunities, the program 
opportunities and career opportunities. 
All of these are very important to our 
students and so we need to find ways 
to reach out to the various bars and 
practicing lawyers and the community 
to do that.  

In our view, for our students, we 
believe that this connection to the bar 
should start at law school and should 
start very early in law school because 
we think it’s going to help them overall.
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If you could change something 
about the profession, what 
would it be?
I think the profession itself is undergoing 
change because the users of the legal 
services have demanded it. We’re 
seeing that from the businesses and 
general counsels. But it’s also because 
of other factors such as technology. The 
practice of law has evolved because 
of technology and I think that lawyers 
and the legal profession itself need to 
embrace these changes. Those who 
embrace these changes and look for 
opportunities will thrive in the future.

Another thing the legal profession 
can do is to work as a partner with 
businesses to spur innovation. To some 
extent, law has often been viewed 
as a hindrance of innovation. That’s 
not really true in many ways because 
the protection of property rights, 
intellectual property rights, actually 
helps spur innovation. But in many 
ways, I think the law can be better used 

as a tool to help businesses grow. If 
the legal profession focuses on that, it 
would help the economy and also the 
profession overall.

Do your children have aspirations 
for careers in the law? 
They are very good at arguing and 
possibly at times decision shopping. 
My wife and I both went into law, so we 
are a little careful. My wife is a partner 
at Manko, Gold, Katcher & Fox LLP. 
We love our jobs, and we absolutely 
love what we do.

At the same time, I think what we 
want to do is help our children find 
what’s going to make them happy in 
the end. It’s also one of the goals here 
at Villanova Law School. We have to 
help today’s students find what is going 
to be their vocation, because if they do 
that, they will be happier and they will 
do a better job in whatever they do. 
For my kids, I want to help them find 
their calling. I think they could be great 

lawyers, but is that going to be their 
vocation? I don’t know. As a parent, 
you want your kids to find that vocation 
that’s going to make them happy.

What do you do for fun?
One of the things I do love is to spend 
time with my family. We were in the 
Grand Canyon not too long ago. But 
we don’t have enough opportunities 
as a family to travel and see different 
places.  There are always pictures of me 
in places without them. I would love for 
them to see some of these places. 

My kids and I have also taken up 
fishing recently. They love to do that. 
It’s wonderful to actually go and do 
that with my kids now. We’re into trout 
season. I haven’t caught a trout yet, but 
my son has.

Courtenay R. Dunn (courtenay.r.dunn@
gmail.com) is an associate with Phelan 
Hallinan & Schmieg, L.L.P. 
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Looking Back 
Fifty-Five Years On



H ow I got to go to law school was a 
strange journey; how I managed to 
complete three years and graduate 

was stranger still; but what happened after I 
passed the bar and entered into practice was 
the strangest of all.

I took the exam in January 1958. Between then and the 
date of my admission in June of that year, my preceptor 
dropped dead at age 53. For those who do not know, an 
applicant for admission to the bar back then was required 
not only to graduate law school and pass the bar exam, 
but was also required to serve a six-month clerkship with 
a preceptor – a lawyer willing to mentor the graduate for 
six months, and then furnish the Board of Law Examiners 
with a certification that the applicant had been provided 
with the requisite practical experience and ethical training 
sufficient to justify admission to the bar.

My preceptor had been a sole practitioner, with a 
bankruptcy practice. Fortunately, he had a younger brother 
– an attorney who only handled insurance company 
subrogation claims, which were “tried” in administrative 
proceedings. He agreed to be my successor preceptor, 
and that was the extent of the practical experience upon 
which I could rely; in other words, precious little.

The first time I set foot in a courtroom was for my 
swearing-in.  

Prior to my admission to practice, I had thought my 
biggest challenge would be how to attract business and 
begin to make a living. As hard as it was to create a 
practice out of thin air, however, it was even harder to 
avoid becoming enmeshed in the daily opportunities to 
engage in improprieties that were too often thrown in the 
path of a new lawyer. I learned within the first several 
months in practice that things in the real world were 
seldom as we had been led to believe in law school. In 
fact, we hadn’t been taught what to expect at all. A few 
examples should suffice to provide context.

No one had forewarned me that the most seemingly 
run-of-the-mill legal chore – filing pleadings with the 
Prothonotary’s Office – was a minefield fraught with 
ethical if not legal violations:  Every pleading was filed 
in person. Few lawyers would chance filing pleadings 
by mail. Then, as now, most lawyers waited until the 
last minute with filings and, therefore, needed a time-
stamped copy for later proof of timely filing, just in case. 

So, the Prothonotary’s Office (278 City Hall) was 
generally crowded at all times during the day, and 
especially at lunch time when lawyers, secretaries and 
filing clerks would get in line, and stand in line, and wait, 
until their number was called.

The main problem was that some of the clerks in the 
Prothonotary’s Office viewed the filing of pleadings as 
a game in which their job was to find some reason, any 
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reason, to reject the proffered document. It was like a game 
of Snakes and Ladders; one false step (read, a document with 
the pages arranged in the wrong order, or a caption containing 
a misspelled word, or, with some clerks, the failure to paper-
clip a $1 bill to the underside of the proffered filing), and the 
document was rejected and returned for correction and re-
filing.

The reason why “tipping” was so important was to ensure that 
certain new matters would not end up in the wrong court. There 
were then seven Courts of Common Pleas, each comprised of 
three judges. Each court had its own “personality” (e.g., “the 
Catholic Court,” “the Jewish Court,” etc.), and certain courts 
were best avoided for certain suits (e.g., even uncontested 
divorce actions had a tough time establishing the “fault” 
necessary to justify a decree 
in C.P. No. 5); and so, it was 
necessary to do what needed 
to be done to steer clear of 
those particular pitfalls with 
the help of a friendly, or at 
least cooperative, counter 
clerk in the “Prothy’s” office.  

Frankly, the minefield in 
the “Prothy’s” office was, 
to mix a metaphor, just the 
tip of the iceberg.  I found 
myself besieged on all sides 
by disastrous distractions 
that took so much energy to 
avoid that I often felt that 
the most challenging aspect 
of my law practice was not 
getting and keeping clients, 
but keeping out of trouble 
myself.

Every different type of 
case had its own particular 
extra-curricular obstacle that 
had to be overcome in order 
to be able to actually provide 
the required legal service. 
For example:

It seemed that every call 
from a potential personal 
injury client was soon 
followed by a call from 
someone – a tow truck 
operator, or a relative of the client-to-be – claiming to be 
the source of the referral, looking for reimbursement of 
“expenses” or, even more blatantly, an outright fee. I lost 
many potential clients when I refused to play that game, and 
soon learned the identity of the law firms to whom I lost out 
based upon such unfair competition. As hard as it was to get 
clients in the first place, it was often harder to keep them, 
especially those who couldn’t overcome their disappointment 
when I declined to provide them with an up-front loan against 
their future recovery.

And then there were some claims adjusters who conveyed, 
ever so subtly, in the midst of settlement negotiations, that it 

might be easier to reach settlement if we had a face-to-face 
meeting. One such meeting, with an adjuster who told me he 
was “starving” his way through night school, was enough to 
convince me that such meetings were to be avoided in the 
future.

It seemed to me that everyone, or almost everyone, was “on 
the take.” Court criers expected tips in return for passing your 
case at the call of the list in their courtroom when you were 
busy in another; or, even more importantly, in making sure 
your case was never reached when the judge in that room was 
someone to be avoided in any way possible.

The situation with regard to divorces was an absolute 
disgrace. No-Fault was two decades in the future; a plaintiff 
had the burden to prove one of only a half-dozen or so 

grounds, the most popular 
of which were desertion 
(which required proof of 
separation of more than two 
years) and indignities to 
the person (which required 
proof of a course of conduct 
that demonstrated “settled 
contempt and habitual 
contumely”). That a divorce 
was not contested did not 
reduce the burden of proof. 
In order to recommend the 
granting of a divorce, the 
master had to make findings 
of fact, which supported 
the conclusions of law that 
justified the granting of a 
divorce.

And so,  plaintiffs 
in divorce routinely 
exaggerated the indignities 
that had been inflicted upon 
them, to ensure the master 
“found” enough evidence to 
support the recommendation. 
In C.P. No. 5, the indignities 
needed to justify a divorce 
had to be so severe as to 
border upon a different 
ground, cruel and barbarous 
treatment. Many masters 
encouraged exaggeration, 

because it made the writing of their report and recommendation 
that much easier. All this fiction seriously undermined respect 
for the system, and quickly turned some neophyte lawyers 
into jaded cynics.

The disparity between theory and practice was no less 
apparent in criminal cases. The preliminary hearing courts 
were all located in police stations.  The hearings were 
presided over by magistrates, of whom there were more than 
a dozen, but only one of whom was an attorney.  Needless 
to say, most had only a rudimentary understanding of legal 
precepts, and were, therefore, generally prosecution-oriented. 
They did, however, have a very much greater understanding 
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of economics and, truth to tell, the system was rife with 
favoritism and corruption.

In Magistrate’s Court, the bail bondsman was crown prince, 
and the magistrate’s chief clerk was in some instances the 
king’s “tax” collector. Too often, the granting of bail, and, more 
often, the amount of the bail set for a particular defendant, 
depended upon the bail bondsman selected by the defendant’s 
family (or, in some cases, by his counsel). There, too, “money 
talked,” and it was often the bondsman’s relationship, or lack 
thereof, with the particular magistrate, that determined your 
client’s ability to obtain reasonable bail.

I was lucky in that regard; even though I didn’t play the 
game, the clients whom I represented were generally so 
obviously poor that their failure to “ante up” was not held 
against them.

Certain police drug squad officers, especially those 
with whom you butted heads on an ongoing basis, would 
“jokingly” ask if you would treat them to lunch either because 
they were responsible for keeping you in business, or because 
your ability to have the evidence in their case suppressed had 

depended upon their telling, rather than stretching, the truth 
about the circumstances surrounding their arrest and seizure 
of your client. Imagine expecting an illegal reward for not 
lying!

One detective on the Extradition Squad always looked 
for the opportunity to have a private conversation about the 
potential difficulties he might not be able to overcome in 
meeting mandatory filing deadlines.

I often thought of myself as the Artful Dodger, not in 
avoiding being “held up” by such extortion, but by avoiding 
having my unwillingness to participate in the game redound to 
the detriment of my clients. More than once, I had to flat out 
ask a law enforcement officer if my saying I couldn’t (note, I 
hardly ever said “wouldn’t”) accommodate them in that way 
would jeopardize my client’s chance of being treated fairly. 
To the credit of the incipient extortionists, they almost always 
assured me that they had only been joking anyway.

Moving up the line, that is, from Magistrate’s Court to the 
Court of Common Pleas (or the Court of Quarter Sessions and 
Oyer and Terminer as was its official name, in criminal cases), 
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Once a defendant opted to plead guilty in return for the 
promise of probation, he had to engage in a colloquy with the 
court during which he was required to testify under oath that 

he had not been coerced into pleading guilty.



the situation was no less dire, but in a different way and for 
different reasons.

There were judges who, when assigned to try cases “on 
a waiver” (that is, without a jury) did not hesitate to invite 
counsel into the robing room, ask the prosecutor to summarize 
the evidence and, despite the impropriety of doing so, check 
to see if a defendant had a prior record; and then, confront 
defense counsel with the option of a probationary sentence for 
a pre-trial guilty plea, on pain of a guaranteed prison sentence 
in the event of a conviction upon trial.

As if that were not enough to bring into question the validity 
of the criminal “justice” system, once a defendant opted to 
plead guilty in return for the promise of probation, he had 
to engage in a colloquy with the court during which he was 
required to testify under oath that he had not been coerced into 
pleading guilty, and that no promises had been made as to the 
sentence he would receive.  

It didn’t take too long before I became as cynical as many of 
my clients about the paradox in that particular charade.

To put that particular aspect of the practice into perspective, 
it wasn’t until 1971 that the U.S. Supreme Court decided, in 
Santobello v. New York, that “plea bargaining” was publicly 
acknowledged and legitimized for the significant benefit it 
provided to the administration of criminal justice, and actually 
mandated that guilty-pleading defendants be notified of that 
fact on the record and then be required to state under oath 
exactly what promise had been made to induce their plea.

Even then, it took several years before the reality of practice 

caught up with the theory of practice; and in the interim 
defense counsel had a hard time convincing clients that it was 
not only permitted but required that they tell the truth about 
their negotiated pleas.

There were a host of other ways in which the criminal 
justice system operated (was manipulated) for the benefit of 
some at the expense of others. Like almost everything else 
in life, the scales of justice could, like the butcher’s scale, be 
made to favor or disfavor a particular “customer,” or, more 
often, a particular defense attorney.

It didn’t take long, sitting in “list” rooms, waiting for my 
case to be reached, to notice that certain lawyers got their 
cases called next, as soon as they walked into the room, 
regardless of the fact that a half-dozen or so other lawyers had 
been patiently waiting all morning for their cases to be called. 
It was obviously the prerogative of the court crier to determine 
which (whose) case was called next. 

Since I wasn’t inclined to play in that game, I found a way 
to neutralize the inconvenience by showing up early and 
submitting a “busy slip,” that I had something else to attend to 
and would be back later that morning. By the time I returned, 
the favored lawyers would have come and gone, and I was 
able to try my case without the pressure of having a dozen 
lawyers waiting to “get on.” 

Then, there was the operation of the system with regard 
to obtaining postponements to avoid going to trial before 
judges who were, or were thought to be, prosecution-oriented. 
Whether a continuance was granted or not depended in great 
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part on the way in which the court 
crier would notify the judge. The 
crier’s favorites had their applications 
presented by the crier, and were always 
granted. 

The others of us had to make our own 
pitches, which were, as often as not, 
opposed by the District Attorney, and, 
therefore, required actual reasons to be 
presented to the court, on the record, 
sufficient to justify the request. I must 
admit, there were times when I thought 
the easy way of getting a continuance 
wasn’t a bad idea.

But that was nowhere near the worst 
abuse of the system.

There was one courtroom in which 
the court crier for years actually 
controlled not only the “call of the 
list,” but the disposition of the cases 
on the list. I didn’t believe it the first 
time I saw it. I thought I must have 
missed something when the crier called 
a case and then approached the judge 
on the bench and said in a whisper 
loud enough to be heard by those of 
us seated in the lawyer’s row. “Next 
case on your honor’s list is Number 15. 
This will be a not guilty, your honor.” 
The D.A. just sat there, saying nothing. 
The judge looked down from the bench 
and simply repeated the statement as a 
question, “This is a not guilty?”

“Not guilty,” repeated the court 
crier, as though repeating the judge’s 
pronouncement of a verdict. “The 
defendant is free to go.” And the 
defendant quickly “hit the door.”

I realized that the judge had become 
senile, and exercised my right of retreat 
with an application for postponement, 
which was granted. And, then, I 
used some excuse to ask the trial 
commissioner to reschedule my case 

in another courtroom, which he did. 
Thereafter, I was very careful to avoid 
that courtroom every chance I could.

Imagine the defense bar’s surprise 
(not very much) when that court crier 
was himself arrested some years later, 
not for taking bribes for “fixing” 
cases as we all would have bet, but for 
participating in an attempt to tunnel 
into a bank vault through the wall of 
an adjacent movie theater. He was 
convicted and sent to prison for 10 
years.

Much the same situation obtained in 
the Major Criminal Trial List Room, 
to which all major felonies except 
homicides, were assigned. The court 
officer who called the list in that room, 
from which cases that were ready for 
trial or plea were dispatched to judges 
– some to hear cases on a waiver, some 
to preside over trials by jury, some 
to take a guilty plea – became a very 
important person in the lives of every 
defense attorney who set foot in that 
room, either literally or, in the case of 
defendants in custody, figuratively.

There was a system at work. There 
were three lists of judges on a bulletin 
board. Lawyers advising that their cases 
were to be guilty pleas were sent to one 
of the judges named in one column, 
all of whom were known generally as 
light sentencers. A lawyer advising his 
case could be tried “on a waiver,” that 
is, without a jury, would have his case 
sent to a judge in the second column, 
all of whom were known to be fair both 
as to the trial they afforded defendants 
as well as the sentence to be imposed 
on those who were convicted. The 
judges in the third column – the Judges 
from Hell – were reserved for those 
defendants who insisted on a jury trial. 

Those judges were regarded as either 
so mean, or so stupid, that no defense 
lawyer would choose to go to trial 
before them. That was the price paid for 
demanding a jury trial.  

It was rumored that there was a 
price for picking the judge to whom 
you wanted your case sent, but I never 
found out, because I never wanted to 
know.

There are many similar anecdotes 
waiting to be told; but, at this point, 
some readers might wonder why it 
is that someone who had been so 
disappointed in the vast difference 
between what had been expected and 
what actually occurred, would not just 
either walk away, or decide to devote 
one’s efforts to attempting to change the 
system. Both of those thoughts certainly 
crossed my mind, more than once; but, 
just about then, the philosophy of the 
Warren Court had begun to come into 
sharp focus and the application of its 
principle of the paramount rights of 
the individual had begun to filter down 
through the system.  

The police had not yet learned their 
way around the Fourth Amendment; 
suppression motions were being 
granted, and cases were being 
dismissed. We learned it was possible 
to change the system by working 
within it. The playing field had become  
more level. And we were starting to 
have fun.

Steve LaCheen (slacheen@slacheen.
cnc.net), a partner with Lacheen 
Wittels & Greenberg, is a member of the 
Editorial Board of The Philadelphia 
Lawyer.



Young Lawyers Division
2013 Law Week Poster Contest

Andy Zhou, a student at Holy 
Redeemer School, won first place 
for his “In Unity We Stand” poster in 
the Young Lawyers Division’s annual 
Poster Contest in celebration of Law 
Week, April 29 through May 3, 2013. 
He received a $125 gift card courtesy 
of the YLD.

Second-place was awarded to 
Olivia Abate, a student at James 
Dobson Elementary, for her “Equality 
Means Everything” poster. She 
received a $50 gift card.

Third-place was awarded to Jenna 
Griffin, a student at James Dobson 
Elementary, for her “Same Sex 
Marriage” poster. She received a $25 
gift card.

The Law Week Poster Contest 
was open to 4th, 5th and 6th grade 
students from Philadelphia public, 
private, charter and parochial 
schools. Students were asked to draw 
a picture showing what does equality 
and the law mean to you. More than 
75 posters were submitted.
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By Edward W. Silver

SMoKinG GUn

Thus the corporate citizen was born. Over the next 
few decades these artificial entities were deemed to have 
Constitutional rights enjoyed by natural citizens.

In Buckley v Valeo (1976), the Supreme Court equated 
donating money with speech. Thus political contributions got 
First Amendment protection. 

Thirty-four years later in Citizens United vs. Federal 
Election Commission (2010), the “generosity” of the court 
reached its apex when it extended the same First Amendment 
protection to corporations, when it held that corporations must 
be treated the same as natural citizens. Although they cannot 
give unlimited money directly to candidates, they, like natural-
born citizens, can give unlimited funds to “independent” 
sources on behalf of their candidate.

What, if any, are the unforeseen consequences of endowing 

corporations with these human traits?  
Let’s find out.

The scene is a courtroom in a 
federal courthouse. Legal argument 
is about to begin before a three judge 
panel of the Federal Court of Appeals. 
JuDGe I. WIllIam Knott: This is 
an appeal by the defendant, XYZ 
Tobacco Company, from a conviction 
of murder in the first degree after a 
jury trial in the district court. We will 
now hear from the attorney for the 
defendant.

Defense attorney: May it please the court? I must confess 
that I am astounded to be here today. Never before in the 
history of the United States, nay, in the history of the world, 
has a corporation ever been convicted of murder.  
JuDGe I. WIllIam Knott: It would be helpful if you would 
tell us the basis of your appeal.
Defense attorney: There is not one, but several reasons 
to reverse this decision. First, it was a perversion of the law 
for the Attorney General to charge a corporation with first-
degree murder. The classical definition of murder is the killing 
of a human being with malice aforethought. Malice has been 
defined as having intent to kill. How can a corporation form 
an intent to kill? Only human beings can do that. A corporation 
is an inanimate object. 

I n the beginning, the U.S. Supreme Court decreed that 
corporations had some rights of natural-born citizens. The 
year was 1830. The case was Society for the Propagation of 

the Gospel in Foreign Parts vs. Town of Pawlet (1830) in which 
Chief Justice Marshall stated “The great object of incorporation is to 
bestow the character and properties of individuality on a collective 
and changing body of men.” 

THE CURIOUS CASE OF THE



It’s like a brick. Would you charge a 
brick with murder because it fell off a 
building and killed someone? Of course 
not.  
JuDGe I. WIllIam Knott: (Addressing 
the Assistant U.S. Attorney) What is the 
government’s response?
assIstant u.s. attorney: Common 
law defines murder as killing a human 
being with malice aforethought. Malice 
means intent to kill. The common law 
does specify and hence does not limit 
who can be charged with murder.

While it is true that a brick and a 
corporation are both inanimate objects, 
a brick cannot form the required intent 
to kill but a corporation can.
Defense attorney: What 
do you mean? There is no 
evidence that any member 
of the board of directors of 
my client nor any corporate 
officer ordered anyone to be 
killed.  
assIstant u.s. attorney: 
The intent need not be 
explicit. It can be inferred. 
The court below found that 
the defendant was aware that 
400,000 people a year die 
from smoking in the United 
States. Notwithstanding 
that knowledge it continued 
to manufacture and sell 
cigarettes. Hence the jury could 
and did infer that your client 
intended the consequences of 
its act. In other words, they 
had the intent to kill.
JuDGe I. WIllIam Knott: 
(Addressing the Defense 
Attorney) Most interesting. 
Please address the other issues 
on appeal.
Defense attorney: The court below 
was wrong in finding that a corporation 
could be charged with murder. A 
corporate entity is not a person. It is an 
artificial creature. The murder statue 
was designed to punish only real human 
beings, not artificial entities.
JuDGe I. WIllIam Knott 
(aDDressInG the u.s. attorney): Is 
that not so, counselor?
assIstant u.s. attorney: At 
common law, murder is defined as the 
killing of a human being with malice 
aforethought. There is no definition nor 
limitation as to whom the accused can 

be. Therefore it could be any entity that 
is capable of forming an intent directly 
or by implication. 

Almost from the beginning the 
Supreme Court has regularly endowed 
corporations with many human traits. 
For example they can enter into 
contracts, engage in business, own 
property and, just recently, they have 
been given the power to speak in the 
Citizens United vs. Federal Election 
Commission case.

You cannot just receive the benefits of 
citizenship without also being charged 
with the obligations of citizens.

 For example, citizens, both corporate 
as well as natural human beings, are held 

accountable if they commit fraud by 
engaging in false advertising or if they 
violate the antitrust laws. Corporations, 
like humans, must follow the rules. One 
of those rules is that if you do anything 
that you know is likely to kill someone, 
you can be charged with murder.
Defense attorney: That may be, but 
the court below sentenced my client to 
death. How do you kill a corporation? 
What do you do? Hang it, electrocute 
it, shoot it, inject it?
assIstant u.s. attorney: There is a 
way that you can kill it by revoking its 
charter. When a corporation is created it 
receives a charter from the state. That’s 

comparable to being born so you can kill 
it by revoking its charter. In addition, 
the court below levied a fine of $500 
million on the XYZ Corporation. That 
fine can be paid when the company’s 
assets are liquidated.
JuDGe I WIllIam Knott: Is there 
anything else?
Defense attorney: Only this, your 
Honor. If you uphold this verdict the 
only people you will punish will be the 
shareholders of the XYZ Corporation. 
They did not do anything wrong. 
All they did was buy stock in the 
company. It’s ironic that a non-human 
entity is being punished but the human 
Board of Directors who controlled the 

corporation are not punished 
except to the extent that they 
might have owned some 
stock in the company. 
assIstant u.s. attorney: 
On the contrary. As we all 
know, conspiracy is defined 
as an agreement between two 
or more to commit a crime. 
Since a corporation has been 
humanized it is our intention 
to charge the Board of 
Directors as co-conspirators 
to murder. 
JuDGe I. WIllIam Knott: 
(Addressing the judge to his 
left) Judge Clarence, do you 
have any questions?

(Judge Clarence shakes his 
head no.)

(Judge I. William Knott 
then turns to address the 
judge to his right)
JuDGe I. WIllIam Knott: 
Judge Thomas, do you have 
any questions?

(Judge Thomas indicates no.)
JuDGe I. WIllIam Knott: In that case, 
we are adjourned.
epIloGue: Sometimes you have to 
revisit established legal principles in 
order to do justice. Should not one who 
enjoys the benefits of citizenship bear 
the responsibilities of citizenship as 
well? What do you think?

Edward W. Silver (ewsilver@iname.
com) is an attorney with Astor Weiss 
Kaplan & Mandel, LLP.

Corporations, like 
humans, must follow 

the rules. One of 
those rules is that if 
you do anything that 

you know is likely 
to kill someone, you 
can be charged with 

murder.
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BY M. KELLY TILLERY

A Nation Born of, Built On 
And Saved By Compromise



M uch has been written of late of the 
strict, unyielding adherence of political 
parties and candidates to various 

principles or positions. This modern political trend 
of ideological purity seems to have roots in early 
1950s McCarthyism but came to maturity with 
Sen. Barry Goldwater (R-Ariz.) in the early 1960s 
who famously roared, “I would remind you that 
extremism in the defense of liberty is no vice.”

That worked out so well for him.
The recent revival of purity of political principle has almost 

rendered “compromise” a four-letter word. But anyone with 
knowledge of and a sense of U.S. history understands that 
this nation was born of, built on and saved by compromises of 
many highly principled, but also pragmatic men. Unfortunately, 
so many of our politicians of today have little sense of our 
yesterday and those who do often selfishly misstate or misuse it.

“The Oxford English Dictionary” (2nd Ed., Clarendon Press, 
Oxford, Volume III, Page 636, Def. 4a) defines “compromise” 
as:  “a coming to terms, or arrangement of a dispute, by 
concessions on both sides; partial surrender of one’s position, 
for the sake of coming to terms.” Like a good settlement in a 
lawsuit, in a good compromise neither party is really happy, but 
neither is really unhappy. Neither feels that he gave too much 
or got too little. This is not to say that one should readily or ever 
compromise on fundamental principles. The rub seems to be 
just what principles are “fundamental.”

It is fitting that Philadelphia lawyers ruminate over this issue 
since this nation was founded and our Constitution was created 
here in a veritable cauldron of compromise in the stifling 
summers respectively of 1776 and 1787.

IN ThE BEGINNING…

In that auspicious summer of 1776, the Second Continental 
Congress, 56 men (24 of them lawyers) met to decide how to 
respond to the 27 specific “repeated injuries and usurpations” of 
King George III so meticulously recounted by Thomas Jefferson 
in the Declaration of Independence. Jefferson’s first draft was 
altered in several important respects, reflecting compromises 
amongst the five committee members designated to draft it, 
as well as Adams, Franklin and the entire Congress. The most 
significant change made by Congress was the complete removal 
of a stinging indictment of George III, holding him responsible 
for the slave trade, and indeed slavery itself, and for stimulating 
slave insurrection. Incongruously, the author, Jefferson, at the 
time owned 175 slaves. Southern delegates steadfastly refused to 
sign anything that questioned their “peculiar institution” and the 
others knew the entire enterprise would fail without unanimity, 
thus, they compromised. Curiously, while sheepishly protecting 
the right to enslave others, Congress, unlike Jefferson, insisted 
that the document include reference to the importance of God 
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guiding their endeavor.
The Constitutional Convention of 1787 that produced the 

astounding framework of our government enduring these 226 
years was successful precisely because those framers were 
principled and practical. In fact, what has come down to us in 
history as The Great Compromise of 1787 (or “Connecticut” 
or “Sherman” Compromise) was the lynchpin that held 
the large and small states together in this then seemingly 
unlikely union. Roger Sherman’s unoriginal though untried 
plan for proportional representation in the House and equal 
representation in the Senate was sufficiently attractive to 
states as disparate in size and population as Delaware and 
New York or Rhode Island and Virginia to bind all in union.

The Constitution was actually our fourth attempt to develop 
a structure to govern the “United Colonies/States” together. 
The first, the Articles of Association in 1774, led to the 
Declaration of Independence in 1776, then to the Articles of 
Confederation of 1778, then to the Constitution of 1787, all 
born of compromises, large and small. Monarchs and tyrants 
have neither desire nor need to compromise. But elected 
representatives of the people should have the former and 
require the latter.

“The Great” was not the only compromise that enabled the 
13 states to agree to a new form of government. At least four 
additional substantial compromises were required to ensure 
success of this difficult and noble endeavor – the Three/Fifths 
Compromise, The Slave Trade Compromise, The Commerce 

Compromise and The Executive Election Comprise.
Not surprisingly, the festering sore of slavery required 

delicate attention lest the Southern states bolt and defeat the 
very purpose – “to form a more perfect union.” Though no 
slave had a say in it, the Northern States held their noses 
and acquiesced in the counting of every five slaves as three 
persons for purposes of proportional representation. (Article 
I, Section 2)

Northerners also allowed tariffs only on imports rather 
than also on exports in order to mollify the heavily exporting 
South. (Article I, Section 8) Although accepting this federal 
commerce power then, more than 30 years later, the South, via 
South Carolina, sought to nullify the Tariff of 1828, leading to 
a uniquely Jacksonian compromise, of which more later.

While Northerners wanted to end the slave trade 
immediately, they compromised – allowing Congress to do so 
only 20 years hence. (Article I, Section 9)

And lastly, some fearing that popular election of the 
president might not produce the best results, the framers 
created a system of “electors” to act as a buffer to control 
the temperamental will of the people. In retrospect, it was 
probably the one real failed compromise of the famous five, 
or at least the one that has never really worked as originally 
intended.  (Article II, Section 1) 

COMPROMISES OF 1820, 1833, 1850 AND 1877

From The Compromise of 1820 (Missouri Compromise) to 
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the Compromise of 1877, our political 
leaders strove to hold the nation 
together, expand it and yet also deal 
with the thorny issue of slavery and its 
aftermath. Henry Clay (Whig/R-KY), 
said to be the most qualified man never 
to be president, bears the historical 
and honored moniker of “The Great 
Compromiser” for his pivotal role in 
bringing forth The Compromises of 
1820 and 1850, as well as the Tariff 
Compromise during The Nullification 
Crisis of 1832-33.

Though a slaveholder himself, Clay 
lead the successful effort in 1820 to 
avoid civil war by his then ingenious 
plan, the Missouri Compromise, to 
admit Missouri as a slave state and 
Maine as a free state, thus maintaining 
the balance of ‘slave versus free’ in the 
Senate.

Again in 1833, Clay led the 
successful effort to reduce the Tariff 
of 1828 and to secure South Carolina’s 
rescission of its “nullification” thereof. 
Though, truth be told, President 
Andrew Jackson’s threat to hang any 
man who refused to obey the federal 
law was at least equally as persuasive 
as the compromise reduction.

Clay’s series of resolutions, now 
known as The Compromise of 1850, 
again averted civil war by maintaining 
a balance of interests between slave and 
free states.

And the last great event, which 
has merited the historical name 
“Compromise”, with a capital “C”, was 
the election/selection of Rutherford 
B. Hayes (R-Ohio) over Samuel J. 
Tilden (D-NY) in the 1876 Presidential 
race. Long before hanging chads and 
butterfly ballots of the Gore-Bush 
debacle of 2000, electoral disputes in 
four states, including Florida, put the 
victor unclear. Tilden won 51 percent 
of the popular vote, but the Electoral 
College was in disarray.  After a bitter 

political and legal battle, an extra-legal, 
but eminently practical compromise 
was engineered in which Democrats 
accepted Hayes’ “election” in exchange 
for Republican agreement to withdraw 
federal troops from the South. Thus, this 
compromise, along with subsequent 
Supreme Court decisions, such as U.S. 
v. Cruikshank, 92 U.S. 5421 (1875) 
and The Civil Rights Cases, 109 U.S. 
3 (1883), virtually abandoned blacks in 
the South to the KKK and Jim Crow for 
the next century.

LESSONS FROM ThE LEGAL 

PROFESSION

Like our judicial system, our 
legislative system simply cannot 
operate without compromise. Just as the 
absence of compromise would cause 
our courts to grind to an embarrassing 
halt, so would same lead our lawmaking 
apparatus to gridlock. While some may 
invite that doomsday scenario, it is as 
unwise as it is impractical.

Recent studies indicate that less 
than two percent of federal civil cases 
actually go to trial. A study in 2008 
by Decision Set showed that for those 
uncompromising parties who chose 
to not settle and go to trial, only 15 
percent were “right” to go to trial in 
that they did better at trial than they 
did in proffered pre-trial compromises. 
Thus, empirical evidence supports 
common sense. Compromise works. 
Intransigence is unwise.  

Is there something that we who toil 
in the bowels of the judicial system can 
teach our friends and representatives 
in the legislative branch? Have we 
not all heard the bluster of opposing 
counsel at the outset of a case that his 
client will not accept anything but all 
that is requested in the complaint or, if 
defending, dismissal with prejudice and 
payment of his legal fees and costs? I 
have. Hundreds of times, but seldom, 

in more than 30 years of practice, have 
I seen any case end that way for either 
side.  

Anyone who has clerked for or 
served on an appellate court, if candid, 
will tell you that there is compromise 
aplenty in chambers, if not on holdings, 
certainly on the language chosen to 
support and explain same. And let us 
not forget that we go out of our way 
to encourage compromise by cloaking 
such discussions/offers with the 
protection of inadmissibility.  

And any good mediator knows, 
creative lawyers are most apt to settle 
a case and do so more quickly. Even 
the intransigent and uncompromising 
can often be brought around by an 
innovative solution. Such as it was 
that Alexander Hamilton solved the 
otherwise apparently insurmountable 
problem of states’ revolutionary war 
debts in 1790 and Sherman solved the 
large versus small state dilemma in 
1787.

GRADuALISM

The Darwinian concept of 
gradualism, the handmaiden of 
compromise, also has deep roots in 
our history. That profound change can 
often best be brought about in small, 
incremental ways, rather than abrupt 
strokes, is well supported in our history. 
In fact, the most despicable aspect of 
the most intractable problem of our 
first 100 years, the slave trade, was 
deftly handled in the Constitution via 
compromise and gradualism. Rather 
than end this insidious human commerce 
by fiat, the framers permitted it to die a 
slow, but certain death 20 years hence, 
albeit it in cryptic fashion, without even 
mentioning any form of the word slave 
(Article I, Section 9). On the first day 
permitted by the Constitution, Congress 
outlawed the slave trade and the nation 
survived for another 52 years without 
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civil war.  This is perhaps the prime 
example in our history of successful 
compromise and gradualism, but it was 
shortly followed with another, courtesy 
of the creativity of the bastard of Nevis.

A CAPITAL FOR DEBT RELIEF

Alexander Hamilton engineered the 
Compromise of 1790 at the famous 
Maiden Lane dinner with Jefferson 
and Madison in New York that ensured 
that the federal government would 
assume the revolutionary war debts of 
all states, a point incredibly important 
to Northern states in particular, and, in 
exchange, that the capital of the new 
nation would be built in the South, but 
would move to and be in Philadelphia 
for 10 years until it was built — classic 
compromise and gradualism.

EVEN ThE MIGhTY

One might think that leaders such 
as Jackson, Lincoln or Kennedy never 
compromised. But they all did. Jackson 
threatened to hang the leaders of the 
Nullification Crisis of 1833, but he 
agreed to lower the tariff rather than 
have to do so. Lincoln repeatedly said 
that he would do almost anything to 
keep the Union together and he often 
did. He proposed plans for compensated 
emancipation, gradual emancipation 
and even ill-conceived and ill-fated 
colonization, but to no avail. And 
Kennedy, as any modern president 

must, often compromised, including 
when on the brink of nuclear war in 
1962. Although he sheepishly hid 
the details from the people, Kennedy 
compromised substantially with 
Khrushchev agreeing not to invade 
Cuba (again) and to remove our short-
range nuclear missiles from Turkey. 

FAILuRE TO COMPROMISE

While our history abounds 
with failures to compromise and 
opportunities lost, three in particular 
deserve special mention.  

While every modern politician knows 
and follows the unwritten rule that no 
member of Congress can vote against 
supplying troops in the field, no matter 
how much he opposes the cause, few 
know that this is the direct result of the 
bitter lesson learned by the Federalists 
during the War of 1812. Refusing to 
compromise their principled opposition 
to that war, Federalist members of 
Congress repeatedly voted against 
supplies for the troops in the field and 
that party was rapidly relegated to the 
dustbin of history as a direct result.

After compromising for more than 
80 years, Southern politicians failed to 
compromise again in 1860 and paid a 
heavy price for their intransigence. One 
is reminded of the heady arrogance of 
the Tarleton boys, Charles Hamilton 
and other Southern gentlemen at the 
antebellum Twelve Oaks picnic in 

“Gone With The Wind.” That worked 
out so well for them.

Lastly, Woodrow Wilson and 
Sen. Henry Cabot Lodge failed to 
compromise on ratification of the Treaty 
of Versailles, in particular the infamous 
Article X that would have authorized 
the League of Nations to go to war 
without congressional approval. The 
result was an international organization 
without the U.S. utterly incapable of 
stopping Mussolini, Hitler, Stalin or 
anyone else.

ThuS ENDETh ThE LESSON

Whether it is in our most intimate, 
personal relationships or the great affairs 
of state, willingness to compromise is 
a time-honored, enduring and noble 
characteristic that has always and will 
always continue to make us a better 
people and a better nation.

Let us hope that our political parties, 
candidates and office holders heed the 
1905 warning of philosopher George 
Santayana, that “Those who cannot 
remember the past are condemned to 
repeat it.”

M. Kelly Tillery (tilleryk@pepperlaw.
com), a partner with Pepper Hamilton 
LLP, is a member of the Editorial Board 
of The Philadelphia Lawyer.
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During my own early years at the bar, to which I was 
admitted in 1958, I had the good fortune to see in action some 
of the legendary stars of the criminal defense bar, including 
Lemuel Schofield, John Patrick Walsh, Garfield Levy, and 
Cecil B. Moore. They were indeed the stuff of legend.

And, then, there was The Legend, a lawyer talked about 
by anyone who had ever seen him in action, celebrated in 
numerous apocryphal courtroom tales, but seldom – and by 
me, never – seen in action. The stories about him were legion, 
and they were made all the more intriguing by the seeming 
gap between the perception and reality; and one was never 
sure which version was which.

No description of him ever omitted words like “untidy,” 
“unkempt” and “eccentric.” He was described as being heavy-
set, bespectacled, generally unshaven, with his shirt straining 
to remain buttoned over his belly, and chomping on a cigar. 
He practiced alone out of a dingy, cluttered office in the  
1300 block of Spruce Street, which, according to legend, was 
as historically untidy as he. 

On the other hand, every description 
of him also celebrated his genius in the 
courtroom and his brilliance as a legal 
strategist, who had actually argued and 
won a case in the U.S. Supreme Court. 
To top it off, he was always spoken of 
as being gruff, crass, fresh, quick-witted 
and possessed of a Philadelphia accent 
that more often than not sounded like 
it belonged on the waterfront than in a 
courtroom. He was a character straight 
out of a Damon Runyon story.  

The Legend was named Jacob 
Kossman, and during his long career, 

he represented many celebrated clients, including Teamsters 
Union President Jimmy Hoffa; Albert Anastasia, former head 
of “Murder, Inc.”; Angelo Bruno, the Philadelphia mob boss 
slain in front of his home after dining with Kossman; and mob 
figures Frank Palermo, Frank Costello and Antonio Corallo.

Jake died on a Sunday in March 1989, at Fox Chase Cancer 
Center. He was 79. Jake’s obituary quoted Jeff Miller who, 
with Carmen Nasuti, both former federal prosecutors, shared 
offices with Jake in his later years: “He was the last of a 
legend, the last of the Damon Runyon lawyers in Philadelphia. 
He was a genius and he was eccentric. He was a master.”

The classic Jake Kossman story, which everyone seemed to 
know, told of how, when trying a serious criminal case, in a 
wrinkled, ill-fitting, mismatched pants and jacket, wearing a 
tie that only made it half-way to his belt, knelt down before 
the jury while making his closing argument, apologized for his 
appearance and gruff manner, and asked the jury, rhetorically, 
whether the defendant would have hired someone like him 

Philadelphia has had more than its share of legendary 
lawyers. From as far back as colonial times and the 
original “Philadelphia Lawyer,” Andrew Hamilton, 

through every generation since, the Philadelphia Bar has produced 
great lawyers. In celebration of its 200th anniversary, the Bar 
Association published a magazine in which, sprinkled among 
dozens of articles about its history, were photographs and short 
“bios” of some 200 Legends of the Bar.  

A n n A l s  O F  j u s t i c e

B y  S t e v e  L a C h e e n

THE LEGENd’s TALE



if he were guilty. And, as legend had it, the jury agreed and 
acquitted his client.

On the day when I heard the anecdote I am about to relate, 
Jake was holding court and conducting an informal seminar 
for his officemates, Carmen and Jeff, one of his clients, an 
older gentleman he called “Ange,” and a visitor (me). 

“Had an interesting experience,” he said, “interesting, 
and unfortunately one that is becoming increasingly more 
common. Let me tell you about it. Maybe you can tell me 
how you would’ve handled it. Guy comes in yesterday 
afternoon to discuss hiring me. Interesting little guy, a little 
full of himself, with an interesting little problem without any 
obvious complications. Something I thought he could resolve 
himself with a couple of phone calls with the advice I was 
going to give him.

“After he outlined the 
problem, I told him I would take 
care of it for $750, or I could 
tell him what to do to take care 
of it himself for $500. As I said, 
it was a simple matter, and just 
as I thought he would, he chose 
the $500 option, after getting me 
to promise to take care of it for 
the $250 balance if he did not 
succeed. A smart, thinking-ahead 
kind of guy, I thought.

“He copied down my 
instructions, wrote me out a 
check for $500, thanked me, and 
left.

“With the weekend coming 
up, and knowing I would pass 
his bank on the way home, I 
took the check with me to cash. 
I guess I had it in the back of my 
mind that he already had all my 
advice, and all I had was a piece 
of paper until I converted it into 
cash; and as I said, the weekend 
was on its way.

“Imagine my un-surprise,” 
he continued, “when his bank 
told me he only had $450 in his 
bank account and they could not cash the check. Now,” he 
concluded, “anybody have any suggestions as about what to 
do in that situation, how I should handle it?”

Among three of us there, Carmen, Jeff and me (Ange just 
listened), we had several suggestions:  I don’t remember 
which of us said what, but our recommended courses of action 
included filing a suit in Small Claims Court; filing a private 
criminal complaint, trying to enjoin the erstwhile client from 
using the advice; waiting until the following payday to try to 
cash the check, or just depositing it, hoping it would clear by 
the time it got to his bank.

“Good thinkin’,” said Jake. “All of you, good thinkin’. 
But I had a simpler solution. I just took $50 outta my pocket, 
deposited it into his account, and the bank cashed the check. 
So,” he said, raising a paper cup in a mock toast, “today’s 

lesson is, never let your legal knowledge interfere with your 
common sense. The simplest solution is often the one we 
overlook trying too hard to be lawyers.”

That was more than 25 years ago. I have thought about 
Jake’s words of wisdom hundreds of times in the interim when 
confronted with a problem I hadn’t encountered before; and, 
once in a while, lateral thinking has saved the day.  

I also had occasion to think about Jake while watching a 
movie several years ago, in which Al Pacino, playing a lawyer 
mentoring a young associate, offered the following words of 
advice:  “Never let them see you coming.”

Jake would’ve loved it.
POST-SCRIPT

As a courtesy to Jeff Miller, Jake’s latter-day associate, I 
sent him the foregoing anecdote 
to read and confirm; which he 
did, and then reminded me of the 
following “Jake story”

On one occasion, Jake was 
consulted by a woman for a 
second opinion and possible 
change of counsel in connection 
with a divorce matter. The 
matter about which she sought 
Jake’s counsel was not all that 
complicated, but she spent the 
better part of an hour expounding 
on the failure of her soon-to-be 
erstwhile counsel’s deficiencies, 
seemingly ending each Faulkner-
like chapter of her screed with the 
same whining complaint; that the 
attorney to whom she had paid a 
substantial fee had done nothing.

That was the mantra with 
which she ended each tirade. 
“And I asked him to do any 
number of things over and over, 
and he never followed through. 
In fact, he didn’t do anything I 
asked. I paid him the fee he asked 
for, and he never did anything.”

Jake, apparently having 
heard enough to decide whether to take the woman’s case, 
interrupted her tirade.

Excuse me, madam,” he said, “how much did you say you 
paid that lawyer?”

Drawing herself up in her chair, she replied with indignation 
appropriate to the complaint, “I paid him $25,000 six months 
ago, and he hasn’t done anything. Anything!” 

“Outrageous!” Jake thundered. “Twenty-five thousand 
indeed! I would have taken your case and done nothing for 
$10,000.”

Steve LaCheen (slacheen@slacheen.cnc.net), a partner with 
Lacheen Wittels & Greenberg, is a member of the Editorial 
Board of The Philadelphia Lawyer.

Teamsters’ President Jimmy Hoffa confers with 
attorney Jacob Kossman at U.S. District Court in April 
1960 prior to the start of Hoffa’s trial on corruption 
charges. Photo by Bettman/CORBIS
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A
pps. Think about 
the word. A year 
or two ago, no one 
used it. We talked 

about computer programs, but not 
apps. Now, however, anyone with 
a smartphone or a tablet device 
(like an iPad or Kindle Fire or 
Android tablet) talks about apps 
like these mini-computer programs 
have always been around. Of 
course, we do the same thing with 
smartphones.

While the earliest usage of the term 
“app” dates back to around 1985, it 
really is a new term, and one that really 
matters to attorneys in this fast-paced, 
always-in-touch world in which we live. 
As a result, most attorneys can’t live 
without their high-tech phones and their 
tablet computers, generally iPads or 
Android-based items and, of course, the 
apps that run on them.

With the growth of these forms of 
mobile/portable computing, lawyers 
are able to be more productive and 
responsive, regardless of whether 
they’re in the office, at home, on 
vacation, in a courtroom, or anywhere 
else where Internet access is available. 
In this article, I will highlight essential 
apps that every lawyer should consider 
having on his or her Smartphone or 
tablet; where possible, I highlight apps 
that work on both operating systems. 
Fortunately, most are reasonably priced, 
many are free, and most are priced 
under $15. 

CLOuD-BASED STORAGE 

PRODuCTS

One of the reasons that these devices 
are so popular is because users can 
access their files from almost anywhere; 
in other words, they can save and 
retrieve files on their phones, on their 
tablets, from their laptop computers, 
and from their office PCs. This means 
that there is no need to carry portable 
flash drives and other similar items.

To use these products, you must use 
the cloud, i.e., storage systems based 
on servers not generally housed in their 
offices. Of course, if you’re using the 
cloud, make sure that your information 
is password-protected and that you have 
complied with your ethical obligations 
to protect client data. The Pennsylvania 
Bar Association Committee on Legal 
Ethics and Professional Responsibility’s 
Formal Opinion, No. 2011-200, is 
considered the leading ethics opinion 
on the topic and, of course, it provides 
detailed guidance for lawyers who 
practice in this state.

Dropbox, the most popular cloud 
storage app, integrates with many 
other apps and programs, including 
various cloud-based case management 
and document management programs. 
Dropbox users can store information 
and automatically synchronize their 
files among computers. In addition, 
Dropbox makes it easy to share files 
among multiple people, and to facilitate 
collaboration. Plus, unless you need 
lots of storage, Dropbox is free. But be 
careful, Dropbox has been the source 
of a few security breaches, and many 
law firms and other businesses limit 
or prohibit storing highly confidential 
information on Dropbox. For most of 
us, however, it’s a perfectly solid and 
secure product.

SugarSync, another highly popular 
cloud storage system, is a bit more 
versatile than Dropbox. SugarSync 
works with virtually every platform 
and device, but at times it is a bit more 
clunky. Because of this, I actually use 
both Dropbox and SugarSync depending 

TechnologyTechnology Technology
Productive Apps

BY DANIEL J. SIEGEL

New Ways to Stay Connected and 
Productive in the New Multi-Device World  
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on the situation and the device I’m 
running. Smallnetbuilder.com provides 
an excellent comparison of the two 
products.

Pogoplug/Cloudstor is my favorite 
cloud storage product, but for different 
reasons. When you buy Pogoplug, you 
are purchasing an external hard drive 
(in 1 TB increments) that you attach 
to your own network. Thus, you aren’t 
relying on another company for access, 
and you don’t have the security worries 
that can happen with third parties. All 
you do is enable access to the device 
using the Cloudstor website (www.
mycloudstor.com), and you can access 
your stored items from just about 
anywhere. Pogoplug also has apps 
for iOS (Apple) and Android-based 
devices, which means accessing stored 
items is simple. Pogoplug also lets you 
share files just like you do with Dropbox 
and SugarSync, but without any of the 
security concerns.

BoxCryptor is a terrific app that 
allows to securely save items on 
Dropbox, SugarSync, Microsoft 
SkyDrive, Google Drive or any other 
cloud storage provider. The program 
encrypts (password protects) your files 
and only lets you (or other authorized 
users) view the contents of the files if 
you type in the correct password. If you 
don’t, then all you see is gibberish. The 
nice part is that BoxCryptor is easy to 
use; it’s free for personal use, and there 
is a one-time fee for business users.

TExT MESSAGES

Look around at a CLE and you will see 
attorneys feverishly viewing, answering 
and saving text messages and email. Of 
course, there’s an app for that.

Handcent is my favorite text-
messaging app because it is highly 
customizable. In addition, the app 
offers optional online integration with 
a user’s My Handcent Online account, 
thus allowing users to circumvent any 
limitations imposed by their wireless 

carriers. I especially like the product’s 
popup notifications, and the ability to 
send a quick reply without having to 
open the app itself. It also lets you delay 
sending a text – just in case you typed 
the wrong thing or sent it to the wrong 
person.

Of course, you should also backup 
your text messages so that you can save 
them or retrieve them in case your device 
crashes. Handcent offers that feature. So 
does SMS Backup & Restore, a separate 
Android app that lets you back up and 
store your text messages. For iPhone 
users, Backuptrans iPhone SMS Backup 
& Restore is a good option.

EMAIL

Although many text messaging apps 
work on both operating systems, when 
it comes to email, iOS users may want 
to continue using the Apple default. 
That’s because the default iPhone email 
program is versatile, works with most 
types of email accounts and is easy to 
setup. On the other hand, if you have 
an Android device, you should consider 
using a different app. 

My favorite is Kaiten, a versatile 
product that can handle virtually 
any type of email, including Gmail, 
Outlook-based accounts, AOL, and 
others, while offering many of the 
features you are used to from Microsoft 
Outlook. If you don’t want to spring for 
the $4.99 fee, you might consider K-9 
Mail, a similar product with a few less 
bells and whistles. Either will generally 
be an improvement from the app that 
ships with your device.

NOTES

When you’re away from your office, 
you probably need to write things down, 
or record your thoughts. My preference 
is Evernote, an app, especially 
the premium (paid) version that 
synchronizes all of the items stored in 
Evernote on all of your computers and 
devices, and does just about everything 
you would want. You can create written 

Plug and Play the Solar Way

The Window Socket offers a cool way 
to harness solar energy and use it as 
a plug socket. So far we have seen 
solutions that act as a solar battery 
backup, but none as a direct plug-
in. Simple in design, the plug just 
attaches to any window and does its 
job intuitively.

Designers Kyuho Song and Boa Oh 
have come up with a “why didn’t I 
think of this?” way to power small 
electric devices with solar power.

Their Window Socket attaches to 
any window and soaks up sunshine, 
converting it into electricity. It takes 
anywhere between five and eight 
hours for the Window Socket to 
become fully charged. But once it’s 
charged, it can power your device for 
as long as 10 hours. Right now, the 
Window Socket only fits European 
standard plugs. 

Keeping Your Passwords

Looking for a safe, secure way to keep 
track of 206 different user names and 
passwords for your online accounts? 
Try Dashlane (dashlane.com). 

This free app for Mac, Windows, 
iPhone and Android works in Safari, 
Chrome, Internet Explorer and 
Firefox. Each time you enter your 
account information into a Web page 
or app and press enter, Dashlane 
memorizes the data for next time.

It also logs you in to a site you’ve 
visited before, completely bypassing 
the sign-on screen.

Of course, if you’re using the cloud, make 
sure that your information is password-
protected and that you have complied 
with your ethical obligations to protect 

client data.

Tech   briefS
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notes, jot down handwritten notes (if 
your device lets you), make lists, record 
notes, save photos, clip pages from 
websites and then synchronize all of 
them. 

Of course, there are other great 
Android and iOS note apps. Catch Notes 
is another great app that’s available for 
both platforms. 

MICROSOFT OFFICE FILES

When you work on Microsoft Word, 
Excel and PowerPoint files, you need 
versatile programs. For iPad and iPhone 
users, the best options are Pages and 
DocumentsToGo, which are available 
as stand-alone apps. Pages was designed 
for the iPad, iPhone and iPod Touch, 
and lets users create, edit and view 
documents wherever they are. Pages also 
integrates with iCloud, Apple’s cloud 
storage product, allowing users to keep 
all of their documents synchronized and 
up-to-date. 

DocumentsToGo works on both 
operating systems and has been around 
since the days of the Palm Pilot. It 
is efficient, easy-to-use and if you 
remember it from long ago, it’s still the 
same solid product. 

Android users have other choices. My 
favorite is Kingsoft Office, which has an 
interface that looks like the Microsoft 
Office Ribbon Bar. From its ribbon, 
you just tap an icon and select from the 
most common commands. Even nicer, 
the app marks every file so that it’s easy 
to know what type of file it is (such as 
a document or spreadsheet) and shows 
styles. It also has an excellent comment 
and review panel. Another option for 
both Android and iOS users is CloudOn, 
which actually uses Microsoft Office 
365 (the web version of the Office 
Suite).

ADOBE PDF FILES

PDF files are everywhere, and 
Android users have countless options. 
Plus, many Android PDF apps are free 
or cost very little, but include features 
that available to PC users only in 
far more expensive products. If you 
need to create a PDF, I suggest Adobe 
CreatePDF, which lets you turn a file 
into a PDF. It also lets you annotate 
PDFs, with many of the features only 
available to PC users in Adobe Acrobat 
Standard or Professional. Similarly, 
Adobe Reader lets users view and share 

PDFs, and perform other functions, 
including creating annotations and 
comments, filling out forms and 
electronically signing documents. If you 
prefer a non-Adobe product, take a look 
at ezPDF Reader, a terrific product that 
makes working with PDFs a joy.

Adobe Reader is available for all 
types of Apple devices, and the app lets 
you search, annotate, comment, fill out 
forms and organize your PDFs. Other 
iOS alternatives include Foxit Mobile 
PDF for iOS Lite and Foxit Mobile PDF 
for iOS Pro.

Mobile technology continues 
to change how lawyers work and 
communicate. To get the most from 
these devices, attorneys need the best 
apps possible. Fortunately, with roughly 
1.5 million apps available (combined 
between the Google Play store and 
iTunes), you have lots of choices.

Daniel J. Siegel (dan@danieljsiegel.com), a 
local attorney who operates the Law Offices 
of Daniel J. Siegel, LLC and is president 
of Integrated Technology Services, LLC, is 
a member of the Editorial Board of The 
Philadelphia Lawyer.
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book review

W
ords are a lawyer’s stock 
and trade. Words are what 
lawyers use to convince 

other lawyers, clients, judges and juries 
why their clients should prevail. Despite 
this obvious truth, many lawyers are 
surprisingly ineffective when required 
to advocate in writing for their clients.

The problem begins in law school, 
where students are frequently taught to 
churn out briefs and other documents 
using cookie-cutter molds without 
creativity. These same students graduate 
and embark on their careers without 
realizing they could serve their clients 
better. Some acknowledge the need to 
improve, yet their options tend to be 
limited. Most books about legal writing 
are stilted, or offer little in the way of 
practical advice, and good writing 
courses are rare.

Welcome to Ross Guberman’s “Point 
Made: How to Write Like the Nation’s 
Top Advocates,” one of the best books 
about legal writing I have ever read (and I 
have read a lot of them). Guberman does 
not use the same clichéd styles, or merely 
implore readers to stop using legalese. 
Instead, he combines immediately 
usable advice with examples of written 
advocacy from 50 influential attorneys, 
including Thurgood Marshall, President 
Barack Obama, U.S. Supreme Court 
Chief Justice John Roberts and Associate 
Justice Elena Kagan.

Guberman, who has taught thousands 
of writing classes, demonstrates how 
our best lawyers use and choose words 
to their greatest advantage. He begins 
with a paragraph written by Chief 
Justice Roberts, who explained why 

determining the “best” technology for 
controlling air pollution is like asking 
people to pick the “best” car:

Mario Andretti may select 
a Ferrari; a college student a 
Volkswagen Beetle; a family of six 
a mini-van. A Minnesotan’s choice 
will doubtless have four-wheel 
drive; a Floridian’s might well be a 
convertible. The choices would turn 
on how the decision-maker weighed 
competing priorities such as cost, 
mileage, safety, cargo space, speed, 
handling and so on.

From there, Guberman focuses on 
five aspects of writing – The Theme; 
The Tale; The Meat; The Words; The 
Close – deconstructing every aspect of 
persuasive writing, offering examples of 
great, and terrible, writing, and showing 
even the most challenged attorneys how 
to improve their efforts. 

Guberman covers every portion of 
written legal advocacy. He begins with 
the obvious, the need to explain the who, 
what, when, where, why and how, in 

order to set the table for everything that 
follows. He encourages lawyers to use 
lists, and to number their arguments, not 
with archaic Roman numbers or short, 
meaningless phrases, but with headings 
and other guides to help convince a court 
why it should find for you.

Moving to The Tale, Guberman 
reminds lawyers that it is better to allow 
details to speak for themselves rather 
than bashing them over the head of the 
court. To demonstrate, he provides two 
versions of a story about Ivan Boesky, 
the poster child for the 1980s insider 
trading scandals:

John Mulheren says that Boesky 
was always a conspicuous consumer. 
At his first meeting with Boesky, a 
dinner at an expensive restaurant in 
Manhattan, the waiter recited the 
day’s eight specials, and Boesky 
ordered them all. The waiter wheeled 
out a table with the dishes on them, 
Boesky examined each of them, then 
sent back all but one. Mulheren says 
he’s glad he didn’t have to pick up 
the bill.

Compare it with this account:
When the Café des Artistes waiter 

came to take their order, Boesky said 
he hadn’t decided and that the others 
should make their selections. Then 
Boesky ordered: “I’ll have every 
entrée.” The waiter’s pen stopped in 
midair. “Bring me each one of those 
entrees. . . .”

When the food arrived, the waiter 
wheeled a table next to them. On it 
were the eight featured dishes of 
the day. Boesky looked over them 
carefully, circled the table, took one 
bite of each. He selected one, and 
sent the rest back.
Although both were written by Pulitzer 

Prize-winning author James Stewart, 
he wrote the first as a teaching tool to 
show “unfortunately … how anecdote 
is often used in nonfiction writing,” 

By DANIEL J. SIEGEL

point made: How to Write Like 
the nation’s top advocates
Written by Ross Guberman
338 pages
$19.95, Oxford University Press
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noting the difference between telling 
the reader Boesky was a conspicuous 
consumer rather than allowing the words 
to explain.

“Point Made” does more than offer 
pithy examples; it provides easy options 
for implementing Guberman’s methods. 
For example, Guberman demonstrates 
why using sentences as headings is an 
effective way to show your analysis 
before a judge ever reads a word of the 
argument.

The third section, The Meat, is perhaps 
where lawyers can benefit the most. 
Guberman outlines how to use headings 
effectively, moves into sentence 

structure, and even demonstrates ways 
to utilize analogies succinctly. Similarly, 
the book’s focus on how to distinguish 
among cases, and how to do so without 
stringing long quotes together, is as 
riveting a section as you will read in a 
book about writing. 

Even parentheticals and footnotes 
come to life, as do materials about 
colorful verbs, figures of speech and 
pithy language. Guberman even covers 
such otherwise esoteric materials as the 
use of the dash, colon and semicolon, all 
in an engaging way.

Certainly, books about legal writing 
have a reputation for being obtuse or 

merely useless. “Point Made” is neither. 
It is a remarkably quick read, despite its 
338 pages. And readers who overlook 
the appendices are actually missing 
some of its best material. While those 
of us whose practices focus on writing 
are an obvious market for “Point Made,” 
so too is every other lawyer who has 
to write a brief, a motion or any other 
document designed to persuade. 

Daniel J. Siegel (dan@danieljsiegel.
com) is a local attorney who operates the 
Law Offices of Daniel J. Siegel, LLC and 
is the president of Integrated Technology 
Services, LLC.
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“Point Made” does more than offer pithy examples; it provides 
easy options for implementing Guberman’s methods. For 

example, Guberman demonstrates why using sentences as 
headings is an effective way to show your analysis before a 

judge ever reads a word of the argument.
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2003
Quarterly Meeting and Luncheon

That Was Then
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U.S. Supreme Court Associate Justices Ruth Bader Ginsburg (left) 
and Sandra Day O’Connor were guest speakers at the Oct. 23 
Quarterly Meeting and Luncheon at which awards were given in 
their honor. Chancellor Audrey C. Talley was presented with the 
10th anniversary Sandra Day O’Connor Award. 






