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from the editor

The Good Lawyer
B Y  M AY  M O N  P O S T

N
o TV show or feature film can genuinely capture 
what real lawyers do. Imagine filming a typical 
voir dire; imagine filming the fits and starts of 
the discovery process. Picture the “suspense” of a 

lawyer poring over a pile of legal documents. But occasionally 
a legal show comes along that approximates and breathes life 
into the mostly private drama of it all, a show that frees the 
legal issues from the rules of evidence and 
procedure that shackle traditional modes of 
storytelling. 

I’m a big fan of CBS’s “The Good Wife” 
(TGW), which concluded its fifth season in 
mid-May 2014. What I like about TGW is its 
fast-paced narrative and semi-adherence to 
genuine legal processes and problems, and 
its ubiquitous competitive spirit. In TGW, 
lawyers compete over legal issues, facts, 
clients, employees, office space, elevation to 
partner, the size of their bonus, you name it. 
TGW is a very good show about darn good 
lawyers. According to an old professor of 
mine, all decent lawyers can argue about the 
color of a brown paper bag. But a great lawyer 
will win the argument every time. Especially 
on TV! (If only we had a small army of writers 
behind our every word.)

TGW focuses on Alicia Florrick, wife of attorney-general-
turned-governor, who, in the aftermath of her husband’s Eliot-
Spitzer-like affair, restarts her profession at Lockhart-Gardner, 
a well-respected firm, becomes a partner at that firm, and then 
jumps ship to start her own practice. In addition to the ever-
present and fairly sophisticated legal jousting, which reaches 
a final disposition in nearly every episode, there is a love story 
that winds its way through marriage, affairs, reconciliation, 
temptation, and the whole messy aftermath of serious adult 
choices. It all makes for good TV. As a non-lawyer friend of 
mine recently posted on her Facebook wall: “How come lawyers 
are much more exciting to watch on TV than to actually date in 
real life?” Well, here are a few reasons why (in no particular 
order):

•  The legal profession is a marathon, not a sprint. Good 
attorneys find intrinsic value in “the process,” down in the 
trenches of their lonely offices, advocating positions, great 
and small, inching the case along. It is the power of language 
that is important, and yet, in most instances, the work will 
not find its way into any script or dating conversation. 
Sometimes we may look up from the piles of papers dotting 
our desk, gaze out the window, and ask: Is it all worth it?

•  Most lawyers never go to court. TGW has at least one 

“sizzling” courtroom scene in every episode. In TGW, 
like in most courtroom dramas, lawyers engage in repartee 
with opposing counsel, the judge, and witnesses, bending 
or breaking many court rules in the process. Most lawyers 
go through their entire legal careers without witnessing 
or participating in the stylized courtroom “fireworks” 
audiences see on TV.

•  Most lawyers do not come to work in 
designer suits. Most lawyers don’t work 
in large, prestigious firms with spacious 
offices, mahogany furniture, granite 
walls, and beautiful artwork. Most don’t 
drive fancy cars and live in big houses. 
The average real-life attorney is often a 
sole practitioner, or employed by a small 
firm. These hard-working attorneys often 
have more in common with the local 
tradesperson than with a partner at the 
nearest large firm.

•  Most lawyers are not perfect experts in 
everything. In TGW, many of the lawyers 
do a brilliant job and often know the 
nuances and complexity of the law across 
many practice areas. Most of the successful 
attorneys I know aren’t that smart, even 
after an hour on Lexis or West.

•  Most female attorneys cannot “do it all” by successfully 
balancing family and work. Most women (and men, to be 
honest) who become partners at law firms like Lockhart-
Gardner have made huge sacrifices along the way. They 
may have missed important milestones in the lives of their 
children and may have had to employ round-the-clock 
nannies. They may have been perpetually late for dinner 
with their loved ones. And they may have had to get on their 
laptops and work from home after their children and spouses 
have gone to bed. Part of the problem is the legal culture. 
For the most part, the profession tends to put a high value on 
long hours at the office. Furthermore, decision-makers often 
do not make nearly enough “room” for working moms and 
dads, especially for those with young children.

•  When a partner hands a file to an associate in TGW, the file 
always fits neatly into one manila folder. Ha ha ha! 

•  There are no Kalinda Sharmas in the legal profession. 
(Kalinda is the mysterious in-house investigator for 
Lockhart-Gardner who magically discovers ridiculously 
important facts just in time for every trial moment.) Kalinda 
is very good at her job – discovery – and her consistent 
success is a byproduct of her bi-sexual orientation and 
tactics. In real-life civil litigation, the discovery process is 
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often a tedious drawn-out obstacle 
course, where both sides object to 
pretty much every request. Kalinda 
is every civil attorney’s successful 
motion to compel on steroids, a 
complete package, with knee-high 
boots and an endless variety of 
leather mini-skirts.

What I love about the law cannot be 
gleaned from a TV show about lawyers. 
Sure, TV gets some of it right. Successful 
lawyers tend to be confident, competent, 
exude grace under pressure, and care 
about getting the words right. But TV 
will never show you what it takes to be 
a good lawyer. We battle over words, 
with words, usually over issues that few 
people outside the legal community care 
about. Most of us push nouns against 
verbs; write emails and motions; get 
some coffee; scrutinize documents; 

think, mull over an issue; read court 
opinions; read court opinions about court 
opinions; read other attorneys’ opinion 
about court opinions; revise; get some 
more coffee; talk to our clients, staff, 
or opposing counsel; and maybe bill if 
we’re on the defense side. Is it all worth 
it?

Yes, most of the time it is. There is 
something about the profession that 
inspires us to take each day as it comes 
and forge ahead along the nearly infinite 
topography of the legal marathon. So, get 
some coffee, read more articles in this 
magazine, and then get back to work!

May Mon Post (mpost@dmvnlaw.com), an 
associate with Deasey, Mahoney, Valentini 
& North, Ltd., is Editor-in-Chief of The 
Philadelphia Lawyer.
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L
awyers are more likely to 
extend a counteroffer to a 
valued employee who has 

given notice, according to a recent 
survey. Twenty-eight percent of those 
polled said they are more likely to 
make a counteroffer compared to 13 
percent who acknowledged being less 
willing to do so than 12 months ago.

One in three (33 percent) lawyers 
interviewed by Robert Half Legal also 
said they are concerned about losing 
employees to other job opportunities 
in the next six months. To avoid staff 
resignations, many of these employers 
are taking pre-emptive measures, 
including offering training (67 percent), 
flexible work schedules (56 percent) and 
increased compensation (55 percent), the 
research shows.

 “The market for skilled legal 
professionals is tightening – especially 
for those who have experience in high-
demand practice areas such as litigation 
and commercial law. It’s natural for 
employers to take steps to keep top 
performers,” said Charles Volkert, 
executive director of Robert Half Legal.

“As much as firms want to retain 
valued employees, counteroffers are 
rarely a good retention strategy. Many 
managers make them on impulse to avoid 
disruptions to workflow, service levels 
or client relationships. But all too often 
they backfire and the employee ends up 
leaving after a short time anyway,” he 
said.      

Volkert offers the following to consider 
before extending a counteroffer:

•  The long-term effect. While 
a counteroffer may solve the 
immediate staffing problem, it may 
have lasting repercussions if others 

learn you have sweetened the pot to 
keep a fellow employee. It can lead 
team members to question their own 
compensation.

•  Underlying issues. Resignations can 
signal problems within a practice 
group or the firm at large. If similar 
concerns have been voiced by others, 
you may be able to address the issues 
and stem further attrition.

•  The root of the problem. Does the 
counteroffer address all the issues 
that prompted the employee to pursue 

a new opportunity in the first place? 
Many individuals leave a firm within 
a year of agreeing to stay because the 
real reasons they were unhappy still 
exist.

•  The potential opportunity. 
Accepting a resignation may result in 
your ability to make improvements 
that will benefit your remaining 
employees, such as hiring someone 
with expertise and skills that  
don’t already exist within the  
current team.

L
awyers are more concerned 
with making an impact than 
getting ahead financially, a 

recent survey from Robert Half Legal 
suggests.

More than one-quarter (26 percent) 
of lawyers interviewed said doing 
meaningful work is their greatest 
legal career concern. Benefits 
ranked second with 20 percent of the 
response, followed by career growth or 

professional development (18 percent). 
Compensation was cited as the top 
concern by just 14 percent of those 
surveyed.

“The legal field is demanding, and 
the long hours and daily challenges can 
take their toll,” said Charles Volkert, 
executive director of Robert Half Legal. 
“Finding work that is both personally 
enriching and financially rewarding 
creates the greatest job satisfaction for 

counteroffers ■ pay ■ hiring ■ in memoriam

BriefsBriefsBriefs
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legal professionals. Benefits, compensation and job stability 
go only so far when the work itself lacks meaning.”  

Other concerns among the respondents included job stability 
(11 percent) and health of my company (2 percent). The 
survey was conducted by an independent research firm and is 

based on 350 telephone interviews with lawyers in the United 
States and Canada: 175 of the respondents are employed at 
law firms with 20 or more employees and 175 are employed 
at companies with 1,000 or more employees.

A
fter a severe winter that froze economic growth, 
U.S. small and mid-sized business owners now 
forecast sunnier days ahead for the next six months. 

According to the latest findings of the PNC Economic Out-
look survey, 22 percent plan to add full-time employees – a 
six percentage point increase from last spring and the most 
since 2012. 

The spring findings of PNC’s semi-annual survey, which 
began in 2003, reveal that nearly four in 10 owners (37 percent) 
are strongly optimistic about their near-term business prospects, 
while the 12 percent who are pessimistic is the fewest since 
2007. Their optimism is fueled by higher expectations for the 

next six months as 55 percent anticipate increased sales and 41 
percent anticipate higher profits, the most for both since 2012.  

Positive attitudes toward their own business prospects are 
matched by increased optimism towards the U.S. economy 
as well. The number of owners who report feeling “greatly 
optimistic” about the U.S. economy nearly doubled from seven 
percent to 13 percent since fall while those who are at least 
“moderately optimistic” is 64 percent, the most since 2007, 
pre-recession.

“The harsh winter’s impact on the U.S. economy overall 
appears to be temporary,” said Stuart Hoffman, chief economist 
at PNC. “Now, pent-up consumer demand and continued 
support from the Federal Reserve are fueling the upbeat tone. 
These findings support our baseline forecast that the U.S. 
economic and jobs expansion should quickly bounce back this 
spring and propel what should be the economy’s best year since 
before the Great Recession.”

Survey results also indicate more pay raises are expected. 
Thirty-two percent of owners expect to increase employee 
wages over the next six months, a sharp 10 percentage point 
increase since fall. 

With a mix of salaried and hourly employees, seven in 10 
owners say a potential federal minimum wage increase would 
not impact 2014 hiring plans. In contrast, one in four (26 
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For information, call Jessica Hilburn-Holmes, 

Executive Director, at 215-238-6347.



percent) say they would reduce hiring with just a few of those 
owners (six percent) who would cut existing employees as a 
result of such an increase.

Survey Methodology
The PNC Economic Outlook survey was conducted between Jan. 21 to Feb. 
14, 2014, by telephone within the United States among 1,100 owners or senior 
decision-makers of small and mid-sized businesses with annual revenues 
of $100,000 to $250 million. The results given in this release are based on 
interviews with 501 businesses nationally, while the remaining interviews 
were conducted among businesses within the states of Alabama, Florida, 
Georgia, Illinois, Indiana, Michigan, North Carolina, Ohio and Pennsylvania 
plus Washington, D.C. Sampling error for the national results is +/- 4.4 
percent at the 95 percent confidence level. The survey was conducted by 
Artemis Strategy Group (www.ArtemisSG.com), a communications strategy 
research firm specializing in brand positioning and policy issues. 
The material presented in this article is of a general nature and does not 
constitute the provision by PNC of investment, legal, tax or accounting advice 
to any person, or a recommendation to buy or sell any security or adopt any 
investment strategy.  Opinions expressed herein are subject to change without 
notice.  The information was obtained from sources deemed reliable.  Such 
information is not guaranteed as to its accuracy.  You should seek the advice 
of an investment professional to tailor a financial plan to your particular 
needs.  For more information, please contact PNC at 1-888-762-6226.
The PNC Financial Services Group, Inc. (“PNC”) uses the names PNC 

Wealth Management®,  Hawthorn, PNC Family Wealth® and PNC 
Institutional Investments® to provide investment and wealth management, 
fiduciary services, FDIC-insured banking products and services and lending 
of funds through its subsidiary, PNC Bank, National Association, which 
is a Member FDIC, and uses the names PNC Wealth Management® and 
Hawthorn, PNC Family Wealth®   to provide certain fiduciary and agency 
services through its subsidiary, PNC Delaware Trust Company.  Brokerage 
and advisory products and services are offered through PNC Investments 
LLC, a registered broker-dealer and investment adviser and member of 
FINRA and SIPC.  Insurance products and advice may be provided by PNC 
Insurance Services, LLC, a licensed insurance agency affiliate of PNC, or 
by licensed insurance agencies that are not affiliated with PNC; in either 
case a licensed insurance affiliate will receive compensation if you choose 
to purchase insurance through these programs.  A decision to purchase 
insurance will not affect the cost or availability of other products or services 
from PNC or its affiliates.   Hawthorn and PNC do not provide legal or 
accounting advice and neither provides tax advice in the absence of a specific 
written engagement for Hawthorn to do so.   

“PNC Wealth Management,” “Hawthorn, PNC Family Wealth” and “PNC 
Institutional Investments” are registered trademarks of The PNC Financial 
Services Group, Inc.
Investments:  Not FDIC Insured.  No Bank Guarantee.  May Lose Value.
Insurance:  Not FDIC Insured.  No Bank or Federal Government 
Guarantee.  May Lose Value.
© 2014 The PNC Financial Services Group, Inc. All rights reserved. 
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F
or the courtroom novice, 
here’s a list of basic rules of 
conduct based on missteps 
I’ve seen in the courtroom in 

recent years, some by not-inexperienced 
litigators. This list is far from compre-
hensive. Thus, nothing is said about 
openings or closings, and very little 
about cross-examination. (Perhaps in 
another article.)

1.  Standing. 
   a.  If you want to question the witness 

while seated (as you may if you are 
juggling exhibits), don’t just start 
that way. Ask the judge if he has a 
preference as to whether counsel sit 
or stand. Most judges don’t care.

   b.  If you are seated and the judge 
addresses you, stand up.

   c.  If you are seated and are about to 
address the judge, stand up. 

2.  Interrupting.
   a. Don’t.  
   b.  Do not interrupt the judge.
   c.  If the judge interrupts you, keep 

quiet until he/she finishes.
   d.  Think of the judge’s interruption 

as an opportunity to learn, even if – 
especially if – what he or she says 
is unfriendly to your position.

   e.  Do not interrupt opposing counsel. 
   f.  If opposing counsel interrupts you, 

say, “Your Honor, I did not interrupt 
Mr. X.”  Usually the judge will tell 
opposing counsel to keep quiet. 

   g.  But, if the judge does not stop the 
interruptions, feel free to respond in 
kind until the judge takes control. 

   h.  In one of those rare situations 
where you must interrupt, do so 
as courteously as possible. (And, 
before interrupting, ask yourself 
again if you really must.) One way 
is to stand and wait for opposing 
counsel to finish the thought and 
then say that there’s a point that 
should be flagged right away. The 
judge may let you speak or may 
not. If he tells you to sit down, do 
so without further comment. 

3. Arguing.  
   a.  Argue to the judge.
   b.  Do not argue with the judge.
   c.  If you argue with the judge, you 

will lose – every time. 
4. Your target/your audience.  
   a.  Usually, the witness will be your 

target. If it is your witness, you will 
be asking questions to elicit his or 
her facts. If it is the other side’s 
witness, you will be looking for 
some helpful sound bites.

   b.  But, the judge and the jury are 
your audience. So, be sure they can 
follow what you’re trying to bring 
out. Thus, if you are questioning 
about an exhibit, have a copy for 
the judge and a blow-up for jurors, 
perhaps with the key language 
highlighted. Consider using an 
overhead projector – but don’t do 
that just because you can.

5. Exhibits. 
   a.  My preference in a non-jury trial 

is to have a separate exhibit book 
for each witness to be given to the 
judge, the witness and opposing 
counsel when the witness takes 
the stand. That way you can move 
quickly and smoothly from one 
exhibit to the next. 

   b.  An overhead projector works well 
in a non-jury trial too. 

   c.  If you want to approach the witness, 
ask the judge’s permission. It’s the 
judicial equivalent of Giant Step: if 

you ask permission, it will virtually 
always be granted; if you do not, 
the judge may reprimand you for 
not doing so.

   d.  Aim to get agreement with your 
opponent as to how exhibits will 
be marked. The ideal arrangement 
is to use the same numbers as at 
depositions. That way, if you want 
to ask the witness about what he 
said about Ex. 17 during his or her 
deposition, you don’t have to keep 
explaining that such document 
is now Ex. 222. Mark the first 
document at the first deposition Ex. 
1, and run the numbers from there. 
That way, if 25 depositions are 
taken, there will only be one Ex. 
1, not 25 of them. If your opponent 
wants to batch his separately, he can 
start at 501 or some other number. 
If there are deposition exhibits that 
will not be used at trial, just drop 
those numbers.  

   e.  Aim to get some agreement 
as to admissibility of exhibits. 
Sometimes the parties will agree 
that all exhibits are admissible, 
sometimes only that they are 
authentic.  Whatever deal you get 
will help to speed things along 
at trial. Caveat: agreement that 
a document is authentic is not 
agreement that it is admissible. 

   f.  In the absence of agreement, 
remember to move into evidence at 

Trial Practice – The ABCs and Beyond
Veteran Civil Litigator’s Tips for Success 

Civil litigation By DENNIS R. SuPLEE



the end of each witness’s testimony 
whatever exhibits you used with 
him unless you don’t want some of 
them in the record. 

   g.  If there’s an exhibit that is going to 
be used often during the trial (e.g., 
the contract at issue), have extra 
copies handy. Some witness will 
ask to see a copy and having extras 
at hand will avoid delay.

   h.  If that happens during your 
opponent’s questioning and he 
does not have an extra handy, 
offer one of yours. It does not cost 
you anything and, in a small way, 
shows confidence on your part; 
moreover, the judge and jury may 
see you as a “mensch,” never a 
bad thing. Besides, it avoids the 
embarrassment of the judge saying 
to you, “Do you have an extra copy 
there? For goodness sakes, give it 
to him.” The net result of which 
is that, instead of being seen as a 
well-organized good guy, you look 
like a petty schnook.

6. Tech guy.  
    If you are going to use one, practice 

with them so that things run smoothly 
in the courtroom. Notwithstanding 
Allen Iverson’s dim view of “practice, 
man” – this is a situation in which 
there is no substitute.  

7. Direct Examination.
   a.  Don’t overlook its importance.
   b.  In her mind’s eye, every trial lawyer 

has this vision of a truly excellent 
Walter Mitty moment. It is always, 
always on cross-examination. 
And it always envisions the lying 
conniving key witness on the other 
side being exposed as such by 
your withering cross-examination, 
which reaches a crescendo with 
a single killer question. We seem 
to be more interested in punching 
holes in the other side’s case than in 
presenting our own in a compelling 
way.

   c.  Years ago, before I had a case with 
the legendary Jim Beasley, I asked 
a more senior lawyer what was so 
great about Beasley. The answer 
surprised me: “Direct examination.” 
He explained that Jim elicited the 
key facts with the fewest possible 
questions. The cross-examiner 
then confronted a choice: ask 
no questions, in which event the 
testimony stood unchallenged; 

or ask questions, which always 
seemed to elicit additional harmful 
facts, which carried more force just 
because they came out on cross. 
Crafting that kind of direct is not 
just organizing the witness’s facts.  

   d.  If there is something harmful to 
your side that your opponent is sure 
to push, bring it out yourself but 
without saying that it is the other 
side’s contention, which will elicit 
an objection that you’re not stating 
its position accurately, that you’re 
trying to cross-examine your 
own witness, etc. Just get to the 
essence of the potentially harmful 
information, as in:

 •  At that time, did you know fact 
X?

 •  Did it occur to you that, in 
light of fact X, you should take 
action?

 •  Tell us why, even though you 
knew X, you did not take any 
action.

     There are a couple of advantages to 
this approach. First, when the cross-
examiner gets into that subject, the 
jurors will not think, “The other 
lawyer did not bring out that important 
fact.” Instead, they are more likely to 
think, “The witness just explained 
that.”  Second, by reason of having 
just given the jurors her explanation 
in response to your non-threatening 
questions, the witness should feel 
more comfortable in dealing with the 
same questions on cross. 

8. Cross-Examination.
   a.  There is a style of cross-examination 

on “60 Minutes” that goes:
 •  “Did you ever tell the Atomic 

Energy Commission of this 
dangerous condition at the XYZ 
nuclear power plant?” Answer: 
“No.”

 •  “You never told the AEC about 
this dangerous condition at the 
XYZ plant?” Answer: “Right.”

 •  “You’re saying that you 
never advised the AEC of this 
dangerous condition?” Answer: 
“Right.”

   b.  Though it passes for probing cross-
examination in the popular media, 
I find it maddening. If the fact-
finders are engaged in your cross, 
they will react the same way. Some 
trial lawyers might argue in favor 
of repetition of a good answer. 

Just not my style. You need to find 
yours. 

9. Use a checklist.
    Keep a master checklist, preferably no 

more than a page, of what you expect 
to happen at trial.  Such as:

 •  Argue motions in limine
   1.  Motion to exclude evidence of XYZ
   2.  Motion to limit testimony regarding 

XYZ
 •  Jones [your first witness]
 •  Move Exs. 2, 4 and 6 into 

evidence
 •  Smith
 •  Move Exs. 7, 11 and 15
 •  Move for JMOL.
    You will be tired and under pressure 

during the trial, the judge will be 
nudging you to move along, and your 
opponent will not be looking to be 
helpful. It’s easy to make a mistake 
in those circumstances. A good 
checklist will help to avoid the risk of 
overlooking something.

10.  When to raise issues.
    It can matter. An example makes the 
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point. In a recent non-jury trial, the 
judge who managed the case pretrial 
had ordered that certain disputed 
funds should be paid into escrow, but 
that order was to remain in place only 
until trial. The case was assigned to 
a different judge for trial. When and 
how should one first raise with the 
new judge the request that he extend 
the escrow arrangement? Not an easy 
question. Your decision is much more 
likely to be sound if you have thought 
it through.  

11.  Your turn to talk.  
    Jim Leyden, an old guy when I 

started practicing (somewhere in his 
50s), had tried hundreds of cases. He 
often told these Aesopian trial tales, 
followed by the moral. For one the 
moral was: “Don’t talk just because 
it’s your turn.” As with most of Jim’s 
insights, it is sound advice outside the 
courtroom too. (Ever hear anybody 
say, “His problem is he doesn’t talk 
enough”?) You are constantly making 
that decision on the trial level: should 
I open; should I object; should I 
cross-examine; should I put that 
question to this witness; etc. Here’s 
an excerpt of opposing counsel’s 
cross-examination in a recent trial. It 
was “my turn to talk” via an objection 
at two places, each time immediately 
after opposing counsel spoke. But, 
because the witness was handling 
himself well, I kept quiet.  It went this 
way:

  Opp. Counsel:  In light of your 
testimony that [mischaracterizes 
testimony], isn’t it then true that 
XYZ?

  Witness: You’ve mischaracterized 
my testimony.

  Opp. Counsel: I don’t think I 
have.

  Judge: I think you did.
    Usually you’ll want to make the 

objection to the mischaracterization. 
But, “Don’t talk just because it is your 
turn.”

12.  Going beyond the ABCs – your 
credibility.

    Keep in mind at all times that your 
primary objective is to establish your 
credibility – with the judge, with the 
jurors. If the judge is not sure that 
she can rely on you to accurately 
state the case law, you have become 
a much less effective advocate. If 
the jurors are not sure that you will 

fairly recapitulate the facts, you have 
diminished your ability to persuade 
them. Keeping that in mind will make 
it easier to deal with the unexpected 
issues that arise in any trial. Your 
simple guide will be, “Do the right 
thing.”

13.  Let your personality show – make it 
interesting.

    There are times when you have to 
make a plea that you know the judge 
will be inclined to reject. To state 
the obvious, try to figure out a way 
to get him to think again. Here’s an 
example. In a recent trial, the judge 
remarked more than once that he was 
going to recess at 4 o’clock, no matter 
what. At 3:40, I put on a witness who 
very much wanted to complete his 
testimony that day so he could return 
to New Orleans for an important 
meeting the next day. So, when the 

witness took the stand, I started with, 
“Your Honor, one of my mentors 
once remarked that there are times in 
a courtroom when you have no choice 
but to beg.” The judge started to smile, 
listened, and then remarked, “We’ll 
complete this witness today.” And we 
did. I’m not suggesting that you act 
the wise guy. But there is usually a 
way to improve your chances. All part 
of the advocacy game. 

14.  Admit mistakes.
    If you made a mistake, own up to 

it – without attempting to suggest 
that it was really somebody else’s 
fault. In fact, if somebody else on 
your team makes a mistake, take 
the blame yourself. You don’t want 
to be saying it too often but nothing 
establishes credibility faster than the 
simple statement, “I made a mistake.” 

If appropriate, sometimes you can 
stop short of that by saying, “If I were 
going to rewrite that page of our brief, 
I would say it differently. I would say 
XYZ.” Or something like that.

15.  Try to engage the judge.  
   a.  Picking up on paragraph 2d, above, 

look to engage the judge after she 
has asked some question unfriendly 
to your side of the case. The best 
way to do so is to give a direct 
answer to the question. Sometimes 
you may decide to make some 
preliminary comment. Do not 
say, “That’s a great question, 
Your Honor.” It comes across as 
painfully patronizing.  It’s better 
to say something like, “I’ve been 
thinking about that question since 
I first got into this case.” Suggests, 
without being obsequious, that 
it’s a question very worthy of 
consideration, and yet one you’re 
confident you can deal with. After 
that exchange, how can the judge 
not be interested to hear the answer 
to come?  

   b.  A harder challenge is when you’ve 
poured your heart and soul into 
an argument and the judge is not 
buying it. For what they are worth, 
here are a few rejoinders I’ve used, 
sometimes to good effect:

 •  “Your Honor, I’m just not saying 
it right. Because I know the case 
law supports what I’m trying to 
say. Let me try again.” Suggests 
that the deficiency is with your 
powers of articulation, which 
is always better received than 
suggesting that the deficiency 
is with the judge’s powers of 
comprehension.

 •  Or, if there is nothing else 
to say, “Your Honor, I once 
read that sometimes the first 
reaction to effective advocacy is 
disagreement. I’m going to hope 
this is one of those times. Let me 
take another stab at this.”

 •  Appeal.
16.  Two final thoughts.
 a.  There is a reason they call it a 

trial.  
 b.  It is not just the case that is 

being tried.  

Dennis R. Suplee (dsuplee@schnader.com) 
is a partner with Schnader Harrison Segal 
& Lewis LLP.

You don’t want to 
be saying it too 

often but nothing 
establishes 

credibility faster 
than the simple 

statement, “I made 
a mistake.”
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As much as his clients loved Gil, the IRS felt otherwise, 
and not only because Gil’s clients always seemed to earn their 
living by questionable means. One year, some bright bulb 
at IRS compared tax returns filed by several of Gil’s clients 
and found a disturbing pattern – each client’s return revealed 
significant deductions for expense payments made to another 
of Gil’s clients; but a check of the latter’s returns showed no 
receipt of such payments. Such discrepancies triggered audits 

of those clients, and the audits neither 
clarified nor rectified the problem. 
Each client, of course, proclaimed a 
lack of knowledge of the details, saying 
such matters were always dealt with by 
their accountant.

And so, the government took the next 
step – serving a subpoena, addressed 
to J. Gilbert Brown, Custodian of 
Records, J. Gilbert Brown Co., P.C., 
commanding him to appear before 
the federal grand jury, “...and bring 
with you all work papers, reports, 
correspondence and copies of tax 
returns in your possession or under 
your control relating to accounting 
services performed by you or under 

your supervision on behalf of the below-listed persons or 
entities for the years 1977 through 1982.” 

Gil faxed the subpoena to me, and I notified the Assistant 
U.S. Attorney that I would be representing him and would 
advise of our response to the subpoena after I had an 
opportunity to meet with my client.

At that particular time, the law involving document 

J. Gilbert Brown, P.C., was an accountant with a solo practice 
in Northeast Philadelphia. “Gil,” as he was known to 
his family and friends, was more than an accountant to 

his clients; he was also their friend, mentor, advisor, and, when 
necessary, their source for short-term credit.  Even more important, 
however, was Gil’s habit of taking responsibility for determining 
the amount of taxes his clients should pay. Very often he managed 
to find ways to lower to a reasonable amount what he would 
otherwise have considered exorbitant, even confiscatory, taxes. No 
wonder his clients loved him.

A n n A l s  o f  j u s t i c e

B y  s t e v e  l a c h e e n

THE RHETORICAL 
RIDDLE
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production pursuant to subpoena was in a state of flux. An 
exposition of the subject is beyond the scope of this story, so it 
will suffice to say that the Supreme Court had not yet decided 
whether the custodian of records of a subpoenaed corporation 
had Fifth Amendment protection against required document 
production pursuant to grand jury subpoena; that is, whether 
the act of production would be admissible as evidence of 
either possession or knowledge of the documents’ contents on 
the part of the custodian.

But that was hardly the issue of concern to J. Gilbert. What 
concerned Gil was not only the use of his materials to support 
changes of tax evasion against his clients, but the potential 
negative fallout among his clientele if he were perceived to 
be cooperating with the government. Regardless of the fact 
that such production would not be voluntary but pursuant 
to subpoena, Gil believed that his clients were not likely to 
grasp the niceties of the distinction. At bottom, Gil simply 
did not want to be seen as an agent 
of the government, no matter how 
unwilling.

We filed a motion to quash 
the subpoena, asserting that the 
requested authenticating testimony 
would violate his privilege against 
self-incrimination. After hearing 
and argument, the district judge 
denied the motion, holding that 
because the records belonged to a 
corporation, Gil had no privilege 
against self-incrimination, either 
with regard to the contents of the 
records, or with respect to their 
authentication before the grand jury.

Gil thereafter appeared before the 
grand jury, and when asked if he had 
brought with him the records called 
for by the subpoena, he answered, 
“On advice of counsel, and for 
reasoning set forth, I hereby evoke 
(sic) the Fifth Amendment to the 
constitution and refuse to answer 
your question.”

After affirming that he would 
make the same response to any other questions concerning 
the production of those records, Gil was excused, and the 
proceedings were adjourned. The district court held a contempt 
hearing, and Gil was adjudicated in contempt because “the 
witness has failed and refused to comply with the order of 
court to provide the subpoenaed documents before the grand 
jury.” The judge recognized that this case did involve a 
substantial, non-frivolous issue, and granted our motion to 
stay Gil’s commitment pending outcome of an appeal.

On appeal, we did not contend that Gil’s privilege against 
self-incrimination applied to the contents of the records. We 
contended, rather, that having made a non-frivolous claim 
that authentication of the records would incriminate him, he 
could not be held in contempt absent findings by the district 
court that the fact of his possession was not of evidentiary 
significance, and that his production would not be used for 

evidentiary purposes.
After briefing and argument, the three-judge panel of the 

Third Circuit, took the appeal under advisement. The opinion 
which followed, authored by Judge Gibbons, held that, 
although the contents of a document may not be privileged, 
the act of producing the document may be; and a government 
subpoena compels the holder of a document to perform an act 
that may have testimonial aspects and an incriminating effect.

Since the district court made no finding that production 
and authentication would not tend to incriminate Gil, and no 
offer of statutory use immunity had been made, the judgment 
appealed from was reversed by a majority of the panel, over 
the dissent by the third member. The case was reported under 
the rubric, In re Grand Jury Matter Appeal of Gilbert J. (sic) 
Brown, 744 F.2d 338 (CA3, 1984).

The government filed a petition for hearing before the court 
in banc, which was granted; and the case was listed for re-

argument.
As I recall, the argument was 

held in the Ceremonial Courtroom, 
before Chief Judge Aldesert, and 
Circuit Judges Seitz, Adams, 
Gibbons, Hunter, Weis, Garth, 
Higgenbotham, Sloviter, Becker 
and Mansmann.

I cannot recall whether the order 
of argument was the same as it 
had been before the panel; that is, 
whether as appellant I argued first 
and last, or whether the government 
as the losing party before the 
panel had the right of rebuttal, but 
I recall that, at some point during 
the government’s argument, the 
thought crossed my mind that the 
matter was being treated as far more 
complicated than it really was; and 
I suddenly knew how to present the 
issue in a way that might cut the 
knot.

When I got up to argue, and had 
adjusted the microphone to suit 
my height, I said to the court that I 

would phrase the most salient point of my entire argument in 
the form of a rhetorical question.

“When is a subpoena not a subpoena?” I asked, and 
paused for the hoped-for expression of interest. Scanning the 
assembled judges, I caught the eye of only one, Judge Becker.

“The answer to the question,” I hastened to add, “is like the 
answer to the childhood riddle, when is a door not a door?”

“The answer to that riddle is that a door is not a door when it 
is ajar. And, turning to the riddle in this case, the answer is, that 
a subpoena is not a subpoena when it is an interrogatory....”

“The subpoena in this case did not just call for the production 
of documents. Whether the act of production is privileged or 
not is an issue that can be left for another day, and need not 
be decided today. The facts of this case clearly raise another 
issue, much more easily addressed and, I submit, much more 
easily resolved.

“The answer to that 
riddle is that a door is 
not a door when it is 
ajar. And, turning to 

the riddle in this case, 
the answer is, that 
a subpoena is not a 

subpoena when it is an 
interrogatory....”
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“The subpoena calls upon J. Gilbert 
Brown to produce documents which 
related to accounting services performed 
by him or under his supervision. The 
production of such documents would 
clearly constitute an admission not only 
that he possessed such documents but 
that he had performed or supervised 
the accounting services which related 
to those documents. Regardless of 
whether the act of production is 
ordinarily testimonial per se in a given 
case, it is clear that the act of production 
in this case would be testimonial, in 
that it would constitute an evidentiary 
admission.”

I felt I had reduced the issue to its 
essential question, and that the answer 
was clear.

To my surprise, Judge Gibbons noted 
the presence in the audience of the chief 
of appeals of the U.S. Attorney’s Office 
and called upon him to state whether 
Gil’s production of the subpoenaed 
documents would be used as evidence 
that he had prepared them. In response 
to an answer in the negative, Judge 
Gibbons then asked why the subpoena 
was phrased the way it was; and, 
looking at me, said, “And that, as far 
as I am concerned, is also a rhetorical 
question.”

The argument in banc took place 
on May 6, 1985. The court issued 
its opinion on July 23, 1985, in 
which Judge Gibbons, writing for 
an eight-member majority, held that 
Gil, as custodian of his professional 
corporation, could not be compelled to 
make self-incriminating disclosures that 
are testimonial; that is, to authenticate 
the records to be produced.

Judge Gibbons wrote, as he had 
in the panel opinion, that since the 
district court had given Brown no 
opportunity to establish that production 
and authentication would tend to 
incriminate him, and no offer of 
statutory use immunity was made, the 
order holding Brown in civil contempt 
was reversed, and that issue would have 
to be determined by the trial court if the 
government decided to make a further 
effort to enforce the subpoena duces 
tecum. The case was reported as In re 
Grand Jury Matter, Appeal of James 
Gilbert Brown, 768 F.2d 525 (CA3, 
1985).

We were, of course, gratified with 

our victory before the court in banc, 
and that our client’s civil contempt 
adjudication had been reversed.

For me, however, the most personally 
rewarding aspect of the successful 
outcome, was Judge Becker’s 
concurring opinion, joined by Judge 
Adams, in which he wrote: “In my 
view, the case involves testimonial 
incrimination beyond that inherent in 
the act of production because of the 
wording of the grand jury subpoena....

“As I read this subpoena, its request 
for production constitutes, in effect, an 
interrogatory that asks Brown, ‘Did 
you prepare the documents?’

“Brown’s compliance with 
the subpoena, therefore, would 
potentially result in substantially 
more incriminating testimony than 
that necessarily resulting from the 
production of corporate documents.”

The government did not seek 
certiorari, and the matter of the grand 
jury subpoena ended. The investigation 
continued, however, and eventually 
resulted in a prosecution. For reasons 
beyond recall, we did not represent Gil 
in defense of charges that he had filed 
false returns on behalf of several of 
his clients. Whether he was convicted 

by plea or trial, I do not recall, but I 
remember that the word on the street 
was that he had “taken a fall” to 
protect his clients, and he was hailed 
in his community as someone whose 
loyalty could be trusted. He received 
a short sentence, and returned to a 
successful accounting practice, which 
he maintained until his death 20 years 
later.

In the meantime, the U.S. Supreme 
Court “put to bed” the issue that had 
so troubled the courts. In 1988, in 
Braswell v. U.S., 487 U.S. 99, the 
court held that the sole shareholder of 
a corporation acting in his capacity as 
custodian of corporate records may not 
resist a subpoena for such records on the 
ground that the act of production would 
violate his Fifth Amendment privilege 
against compelled self-incrimination.  

The court further held, however, 
that, since the custodian acts as the 
corporation’s representative, the act 
of production is deemed an act of the 
corporation, not the individual, and the 
government may make no evidentiary 
use of the “individual act” of production 
against the individual.

When I informed Gil of the Supreme 
Court’s opinion, he thought about it for 
a minute, and then said, “What helped 
Braswell wouldn’t have helped me. In 
fact, the decision in Braswell means 
every judge in my case got it wrong. 
The majority was wrong in holding that 
the custodian of a one-man corporation 
has Fifth Amendment protection 
against producing records that would 
incriminate him. The dissent was right 
about that. But the dissent was wrong 
in holding that the act of production 
could be used as evidence against the 
custodian. The majority was right about 
that. So, no one got it right?”

“Well,” I said, “Judge Becker got it 
right. He went right to the heart of the 
matter and didn’t get distracted by the 
bigger issue. Actually, he got it right 
because he didn’t have his own agenda. 
He just used his common sense.”

“When it comes to the law,” said Gil, 
“I don’t think common sense is all that 
common.”

Steve LaCheen (slacheen@concentric.
net), a partner with LaCheen, Wittels & 
Greenberg, is a member of the Editorial 
Board of The Philadelphia Lawyer.

“He went right to 
the heart of the 

matter and didn’t 
get distracted by 
the bigger issue. 
Actually, he got it 
right because he 

didn’t have his own 
agenda. He just 

used his common 
sense.”
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The town’s Jewish cemetery is near, but separate from the 
Christian one. Within it is a small carefully maintained section 
gently set off by a low hedge that surrounds a small group 
of dark stones. The names on the stones are more Slavic and 
Germanic than Swedish and the carved dates reveal more 
people under age 30 than over. They all died in 1945 or 1946, 
survivors of the Nazi death camps who lived long enough to 
escape Eastern and Central European horrors, only to die a 
few months later in safe neutral, Sweden. 

Most must have suffered from dread diseases and 
maliciously inflicted injuries that weakened them terribly in 
body, mind, and spirit. They stubbornly, maybe miraculously 

survived years of horror and then 
died when it was over. But it was 
never really over.

Maybe some decided to let 
go of a world of human betrayal 
unimaginable before it happened. 
Let go after recovering enough 
to absorb fully the nightmares 

previously pushed into a corner of their being, the price of 
day-to-day survival.

Some lived three months, some six, some a little longer 
before succumbing. Maybe death in neutral Sweden was 
inevitable. Maybe not, but it came. 

It is one kind of terrible crime and tragedy to be murdered 
in the concentration camps. It is another to survive the camps 
and escape to a world without danger, and to perish there from 
the accumulated injury, disease, as well as the physical and 
psychic exhaustion that would not release its stranglehold.

Swedish refuge came too late for those Jews in the Kalmar 
cemetery. Neutral Sweden, unlike most of Europe, fared well 

There is a small Jewish cemetery in the Swedish city of Kalmar, 
a medieval town with a beautiful Renaissance castle on the 
Baltic Sea. It had once been one of the most important cities in 

the country, but history passed it by.

SwediSh City’S
OTher CemeTery

B y  M i k e  c a r r o l l



during World War II. Neither the Nazis nor the Allies invaded 
it. Both traded with it and brought it profits rather than 
destruction. When the Nazis were strongest Sweden allowed 
them to pass through on their way to invade other countries 
like Norway and Russia. One cynical Swede noted that the 
Germans were only permitted to travel at night.

Sweden sold strategic and essential iron ore to Germany for 
most of the war. It would have been difficult to keep the killing 
machine running as long and as efficiently as the Germans did 
without it.

I hope that my country never has to face such times and 
such tests. I suspect that some of us would take risks and try to 
do right even in the face of evil and death. Some of us would 
not. Some of us would do worse than failing to act and would 
act badly. I really do not want to find out.

It is easy to judge from safety and from seven decades out. 
Still it is hard not to wonder whether the war would have been 
shorter, whether fewer would have died in the camps, in the 
ruined cities, and on the battlefields – hard not to wonder if the 
Nazis would have had fewer chances to slaughter if Sweden 

had said no. No to letting troops pass through to defeat the 
British and Norwegians trying to keep Norway free. No to the 
Germans traveling to invade the Soviet Union. No to the sale 
of iron ore without which the death machine would have been 
hobbled and halted sooner. Sweden would certainly have paid 
a heavy price like the other countries that said no and resisted 
the Nazis.

Sweden did do some good things during the war. It gave 
shelter to the nearly 8,000 Danish Jews smuggled from 
Denmark by the Danish Resistance, and to the Norwegian 
Jews who were able to escape the Nazi occupation of their 
country. And as the tide of the war shifted Sweden aided the 
Allies more and more. 

But the Jewish cemetery at Kalmar would likely have had 
fewer stones if Sweden had said no.

Michael J. Carroll (mcarroll@clsphila.org), a public 
interest attorney, is a member of the Editorial Board of The 
Philadelphia Lawyer.
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jeff lyons: You studied at Harvard, Oxford, and Yale 
Law school. While you were there, did you ever think 
you’d be president and CeO of a museum dedicated to 
the u.s. Constitution?

jeffrey rosen: In my wildest dreams, I could never have 
imagined that I would end up in this spectacular place. People 
don’t imagine their dream jobs when they’re in college. I 
majored in English and Government. I wanted to find some way 
of uniting politics and language and literature and I didn’t know 
how that would happen. I didn’t study much about the U.S. 
Constitution in college. In retrospect, this superb institution 
was created to fulfill that dream. And that’s why I feel every 
day I come to work here like I’m in constitutional heaven.
 
When you were in college did you want to teach or 
was law school in the back of your mind? 
Gosh, no. I went to college and just was so thrilled to study 
literature and politics. I wrote about American History, wrote 
about Henry Adams and his education, which he said didn’t 
prepare him for life in 20th century America. I suppose I 

probably thought about teaching 
history or English because that’s 
what the people I most admire 
do. But I went to law school, like 
many other people, because I didn’t 
know what else to do.  And I like 
history, I like to write. It was in law 
school that I became just thrilled by 
the U.S. Constitution and was so 
excited to have wonderful teachers 

who kindled this great interest in the Constitution.  
In law school I decided to be a journalist. I felt that writing 

about law and the Supreme Court would be very exciting, and 
did that for a while. And then, I went into law teaching and 
combined these two great jobs of writing and teaching for a 
long time before this job unexpectedly came along.

I never practiced law. I think I was in a law firm for about 
three weeks one summer. Those were the days when they served 
wine with lunch for summer associates. I don’t even remember, 
exactly, what I was doing back then. That was in the glory days 
of the 1990s, which are now lost to history, given how totally 
the legal practice system has been transformed. I did work for a 
few weeks, in each of my law school summers, in firms to pay 
for law school. But that was the only legal practice I ever did.

What made you decide to leave your job teaching law 
and working at the new republic to join the national 
Constitution Center? 
I haven’t left those jobs – I’m on leave from G.W., but I was 
approached. The Center was founded by a dear friend of mine 
from grad school, Joe Torsella. I had the privilege of working 
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tangentially with the Center during the 
planning phases because of Joe. When 
the search committee approached 
me, I initially said I wasn’t interested 
because I was so happy in D.C. We had 
our first interview and immediately it 
became clear that our interests were 
totally aligned.  

The great passion of my life, which 
involves convening constitutional 
conversations and bringing together 
all sides in the constitutional debates 
that are at the center of American life, 
turned out to be aligned with what they 
were looking for at the Center. So very 
quickly after that, we had a meeting of 
minds and here I am.

What’s your favorite part of the 
national Constitution Center?  Is 
there a little hidden jewel that 
visitors might overlook? 
The whole place is such a visible jewel 
that I hope folks will enjoy all of it. I 
hope they’ll experience every part of it, 
too.  The physical museum is the most 
obvious part. It’s always a thrill to see 
how school kids respond to Signers 

New Location! 
1515 Market Street, 12th Floor

Philadelphia, PA



Hall and touch their favorite framers. 
Of course I’m incredibly excited that 
starting in the fall we’re going to be 
displaying one of the 12 original copies 
of the Bill of Rights, which will really 
transform the museum.    

If you ask me at any moment what 
my favorite part of the National 
Constitution Center is, it’s probably the 
group I met with last or the program 
we’ve hosted last. Just in the past few 
weeks, there’s been extraordinary 
variety of programs, each of which is 
with me so vividly. We had an amazing 
panel on the 60th anniversary of Brown 
v. Board of Education, a wonderful 
interview with Lynne Cheney about her 
superb biography of James Madison, 
and an incredible discussion of the 
history of the 19th Amendment, which 
gave women the right to vote.   

The responses of audiences are so 
tangible that I just am thrilled to be 
part of them. One of the last podcasts 
we recorded was where the leading 
conservative and liberal scholars in the 
country discussed the constitutional 
issue of the week.  The last one got 
more than 50,000 hits, so people around 
the country are really responding. 

That’s why every day at the National 
Constitution Center is so exciting. I 
hope the visitors who come here will 
both experience the physical museum, 
but also our great programs. They go 
onto the web and listen to the podcasts 
and, as we build it out, experience our 
interactive Constitution, which will 
unite the best scholars from all sides 
of the political spectrum. It should be 
really exciting technologically and 
substantially, as well.

For a history fanatic like yourself, 
living in philadelphia has to be a 
treat.  Did you spend time in the 
city before you took the job?
Gosh, I love this city. I’d spent just a bit 
of time here before starting this great 
job, planning stages for the Constitution 
Center when Joe Torsella brought me in 
and I’d come up every week from D.C. 
to the planning session at the Bourse, 
where Ralph Appelbaum, the great 
designer of the permanent exhibit, 
sketched it basically on the back of a 
napkin. That was my introduction to the 
city. Since June, I’ve been living here,  
staying in Fitler Square, where I have 

the great experience every day in good 
weather of walking from Fitler Square 
to the Constitution Center on a different 
street every day.

Delancey is really beautiful in 
spring and so is Pine. And sometimes, 
I go down the other side to Arch and 
just enjoy the weather, the gorgeous 
buildings and feeling the history so 
tangibly. I mean, you can see the 
plaques. Philadelphia is so good at 
describing who lived where and what 
happened there. Just  this morning, 
I hadn’t noticed this before—but I 
saw that there’s a McClellan House, 
the father of General McClellan who 
betrayed Lincoln and ran for president 

in 1864. There’s just a new pleasure 
like that every day. And there’s no 
better city if you’re a history buff.  

And then, never mind the restaurants, 
which are just insanely good. 
Discovering the BYOBs and getting 
to know that scene is really great as 
well. The music scene is phenomenal. 
I’ve had the pleasure of going to the 
opera and symphony, which I like a 
lot.  And there’s nothing better there. 
So I’ve become, in a very short time, a 
complete Philly booster.

the philadelphia Bar association 
and the national Constitution 

Center are partnering to improve 
civics education for students 
in the city. tell us about the 
partnership.
I’m so excited about this partnership. 
And I’m also thrilled that’s it’s going 
to be dramatically amplified by the 
cooperation of the judges of the Third 
Circuit. So at the Third Circuit Judicial 
Conference at Hershey recently, we 
announced the formation of the new 
Courts and Community Committee 
led by [U.S. Court of Appeals] Judge 
Marjorie O. Rendell, who has been 
such a leader in civic education in 
Philadelphia and across America. And 
that committee is going to encourage 
judges from the Third Circuit here 
in Philadelphia and around the state 
to come to the National Constitution 
Center. 

With the help of the Bar Association, 
they’ll talk to school kids about what 
it’s like to be a judge, to talk about 
the Constitution, and give the students 
from around the region and around the 
country a unique opportunity to interact 
with federal judges. I think it’s an 
incredibly exciting opportunity. I want 
to enlist members of the Philadelphia 
Bar to help interview the judges and 
have conversations with them – with 
the school kids. And we also hope to 
get visitors and school groups across 
to the federal courthouse, both here in 
Philly and around the state, to watch 
trials.  

Judge Rendell and I think it would be 
wonderful to have introductory sessions 
where lawyers explain the stakes in the 
case. We can have law clerks do that, 
and it would be great to have members 
of the Bar do that as well. Imagine if 
before seeing the oral argument in the 
big appellate case, school groups can 
hear what the constitutional stakes 
are, and then have a debate about it 
afterward. I think it’s a really unique 
judicial opportunity. 

I think the most exciting part of the 
job is coming in the morning, especially 
on a beautiful spring day like we’re 
having now, or in the fall, and just see 
the place full of school kids.  

I just walked by the other day and 
one of our wonderful volunteers was 
reading to a group of second graders, a 
great Maira Kalman book about Thomas 
Jefferson. I talked to them a little bit.  
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I want to enlist 
members of the 

Philadelphia Bar to 
help interview the 
judges and have 

conversations with 
them – with the 

school kids.



And then they all read the preamble to the Declaration of 
Independence.  It’s hard to get a more beautiful sight.  

What are your perceptions of maintaining a strong 
relationship with the philadelphia Bar association?   
It’s very important to me and I want to do great things with the 
Bar. Every lawyer in the city and around the state is interested 
in the Constitution. There are so many different ways to get 
involved. You can come to our events and volunteer to talk 
to the school groups. We’re thinking of creating a council 
of lawyers who are involved in constitutional issues to help 
advise us about the many substantive programs we’re going 
to be putting on, including the interactive Constitution. So 
basically, there’s no more natural constituency that we have 
at the Constitution Center than lawyers. I want work with the 
Philadelphia Bar Association on every single level to have a 
really close collaboration.

How can the philadelphia Bar association serve as a 
resource to the Constitution Center? 

The first thing to do is to exchange lists so we’re both aware 
of each other’s programs and then send out notifications 
for great free programs to members of the Bar so people 
know about it and can come. Then, now that this Bench-Bar 
program with the Third Circuit is up and running, I want to 
think more systematically about ways that members of the Bar 
Association can volunteer and maybe in a formal way, even 
join some kind of advisory council so they can be involved on 
a regular basis.

I’m looking forward to talking to the Chancellor and 
members about ways that you’re interested in collaborating. 
It’s a natural collaboration. We can both benefit and I think we 
can do great things together.

With all the programs the national Constitution 
Center holds, you’ve had the opportunity to 
participate in some really interesting discussions 
with some very famous people. What are the most 
memorable?
Obviously, it’s a thrill to interview the justices. And when 

I’m much less interested in my own opinions and more interested 
in learning from others and just asking questions about their 
great ideas. So it’s a thrill and each week brings new ones.
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Justice Ginsburg came in the fall, that 
was a really magical evening.  The truth 
is that my favorite program is the last 
one I’ve moderated. I mean, they’re 
just so rich that the memories are 
cascading out. It’s almost hard to recall 
all the highlights over the past year. I 
think of the great debate we had with 
Intelligence Squared about whether the 
president has the power to target and 
kill American citizens abroad under the 
Constitution. 

And initially, the audience voted no. 
But after Alan Dershowitz gave the best 
closing argument I’ve ever heard, the 
audience switched its vote and voted 
yes. There were the wonderful author 
interviews with Lynne Cheney, who is 
superb on James Madison.  Or Robert 
Dallek, who was especially memorable, 
as well. I loved the programs on Brown 
and 19th Amendment. We had great 
programs on the Right to Privacy and 
NSA Surveillance. Justice Stevens’  
visit was a thrill. Sarah Lewis, a brilliant 
young author who wrote about the 
gift of failure and what neuroscience 
teaches us about how setbacks can 
actually be advantages.  

I have the incredible luck of being 
a full-time moderator, which means 

I get to read all of these amazing 
books, learn about them, and ask the 
authors questions about them and it’s 
what I really like to do. I’m much less 
interested in my own opinions and 
more interested in learning from others 
and just asking questions about their 
great ideas. So it’s a thrill and each 
week brings new ones. 

In the fall, we’re starting 
programming for the great gala that’s 
going to accompany the opening of 
this Bill of Rights Gallery. And that’s 
going to be a complete Constitutional 
blowout, with a Constitutional Book 
Fair, with constitutionally themed 
books, a separate festival celebrating 
different aspects of the Bill of Rights. 
A group of federal judges is going 
come to Philadelphia to discuss the 
contemporary legacy of James Madison 
and his historical significance.  And I 
think that’ll have a public component, 
too.  

So starting on Constitution Day, 
September 17, leading up to the 
opening of the Bill of Rights Gallery 
in late October, we’ll be having weekly 
and daily “Constitutional Feasts.” 
I’m really looking forward to sharing 
that with members of the Bar and the 

citizens of the city, state and country.

Is the Bill of rights going to be a 
permanent exhibit?
Here’s the story and it’s kind of a 
documentary thriller. This is one of 
the 12 surviving original copies of the 
Bill of Rights. George Washington sent 
13 out to each of the states and one 
to the federal government. This copy 
was in the basement of the New York 
Public Library for 100 years. The New 
York Public Library has generously 
agreed to share this document with the 
Commonwealth of Pennsylvania for the 
next 100 years, which means it’s going 
to go back and forth between the state 
of Pennsylvania and the state of New 
York.  

The National Constitution Center 
has it for the first three years, starting 
in the fall, which coincides with the 
225th anniversary of the Bill of Rights. 
So we’re expecting it to be the physical 
anchor for our discussions of the Bill of 
Rights for the next century. 

Jeff Lyons (jlyons@philabar.org) is senior 
managing editor of publications for the 
Philadelphia Bar Association. 
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BY MARYKATHERINE WAgNER

Almost lost  
in trAnslAtion

Getting a Taste of International Law in  
the Philadelphia-Lyon exchange Program



O ne thing every first year law student both obsesses over and fears 
is the first summer internship after 1L. When I first learned of the 
opportunity to participate in the Philadelphia-Lyon bar exchange 

program and spend the summer interning in Lyon, France, I could hardly 
believe my luck. I would be returning to Lyon, a city southeast of Paris, 
known for its gastronomy and the celebration of lights, for the second time. 
This time, however, not as a college graduate taking a year before law 
school to teach English, but as a law student charging into the unknown. 
My internship was with Bird & Bird LLP, an international law firm based 
in England.

My position was with the commercial 
and IT department under Eric Wallenbrock, 
the firm’s senior European counsel. Being 
one of the first American students to take 
part in this type of exchange, no one was 
quite sure what I would be capable of or 
my level of French. Walking through the 
hallway facing smiles and head nods, the 
question of language and comprehension 
shone through each greeting. After a couple 
unsure “hellos,” it became obvious that I 
spoke French and the tone of each greeting 
relaxed; everyone’s fears that they could 
only speak to me in English were quickly 
abated. Thus, I was put to work.

It’s an incredible feeling to be pushed 
to the limit in almost all of your mental 
capacities during a single experience. One of 
the things that compelled me to law school 

from my life as a French major was my love 
of language and the play between language 
and the law; understanding the language is 
the key to understanding the law. I had never 
worked for a firm before in English, let 
alone in French; I had spent a year working 
to grasp the basic mechanics of American 
law, not the intricacies of le Code Civil. I 
can therefore divide my experience into 
three basic personas: the American intern, 
the translator and the lost French intern. 

Being the American intern encompassed 
most of my work with Eric. In Civil  
Procedure class, we’re given a small taste 
of the complications of choice of law, and 
in Contracts we’re shown that language 
interpretation can be one of the most 
important factors when faced with a contract 
dispute. These issues are not only present 
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when dealing with international commercial transactions, but 
they are magnified.

 There was a specific contract dispute involving import/
export regulations from France to the U.S. that became my 
project. When Eric first approached me, it was to look up 
every import regulation into the U.S., including necessary 
permits, and draft a flow chart accordingly. When that was 
accomplished, he gave me the contract in question to study 
and forwarded me all correspondences between both parties 
to analyze. Finally, I put it all 
together in a memorandum 
explaining what should have 
been done to comply with 
U.S. law, what our client did 
or failed to do, and what the 
repercussions were, based on 
the contract language. At one 
point, even Eric and I disagreed 
about the meaning of one simple 
phrase on the USDA’s website 
and it was only through a phone 
call to the USDA directly that 
we found our answer. One of 
the most fascinating aspects of 
this project was that each party 
truly believed that they had 
complied with the terms of the 
contract, but it all came down 
to the correct (and thus the best) 
interpretation of American law.

Being the “Lost French 
Intern” was by far the most 
difficult part of my internship. The first research assignment I 
was given in French began as I asked the fundamental question 
of how jurisprudence plays a role in the French legal system. 
Legal Writing and Research I and II had made me an expert in 
researching American jurisprudence, but what was I supposed 
to do with le Code Civil? Each assignment therefore developed 
into a three-step process: 1.) understand the question at hand, 

2.) understand (after finding) the code provisions, and 3.) find 
something in the jurisprudence interpreting it and providing 
the answer. My forays into the French research réseau were 
mainly at the behest of one of the firm’s junior associates 
when she was desperate for a fresh set of eyes. I spent days 
on one question, never to find a suitable answer, but ended up 
a pro on the manufacturing of saucisse, something the entire 
department found humorous and ironic: the American intern 
an expert on one of the most stereotypical French meats. 

The “Translator” was a 
mixture of the American intern 
and the “Lost French Intern.” 
The limitless boundaries of 
my French vocabulary as 
they were reading Dumas or 
Voltaire suddenly closed in 
upon me and swallowed me 
whole; I had no idea how to 
translate a construction contract 
from English to French. I 
found myself with three new 
best friends: the dictionary, 
wordreference.com and linguee.
com. I mention the construction 
contract primarily because it 
was the one translation I did 
in which every one of the 30 
pages made me feel like a 
child learning how to compose 
sentences for the first time. 
The reward of such a difficult 
task did not go unnoticed, 

however, as my understanding of contract language grew with 
each necessary dissection of the English phrase in order to 
transform it into French. 

Above all else and no matter which persona I was channeling, 
it was the human aspect of my experience and the exchange 
of cultures that made my summer the most enriching. I was 
in an office with three French interns whose company and 



guidance, from 9 a.m. to 7 p.m. every 
day for two months helped me through 
each and every misunderstood word or 
difficult translation. I helped them with 
their English, they helped me with my 
French; we had picnics in the park and 
drinks after work. I even explained the 
rule against perpetuities to one of the 

interns who was studying to take the 
New York bar.

There is something to be said for 
the immense power of making deep 
personal connections in a foreign 
language. Connections that go beyond 
the barriers of language, because deep 
down we’re all just law students, trying 

to keep our heads above water and 
working together to help each other 
forge his or her own path in this ever 
expanding world. 

MaryKatherine Wagner is a second-year 
law student at Villanova University 
School of Law.
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Blessed with a small airplane and the skills to fly it, I 
embarked on this fantasy trip on a beautiful Saturday in May, 
my wife, Jane, at my side, with a take-off from Wings Field 
in Blue Bell, Pa.

 The thrill of the takeoff has never left me. Watching the 
ground fall away and operating in the third dimension, well 
described by the poet, John Magee, as slipping the “surly 
bonds of earth,” brought a grin to my face. In fact, climbing 
into the cockpit of my airplane is as natural as getting into my 
car. Flying has always been more relaxing for me than driving.

The first stop was Charlottesville, Va., where we joined a 
family reunion and visited Jefferson’s Monticello.

We chose May for the cross-country trip because there 
are fewer tourists and we’d have an easier time getting good 
accommodations on short notice at favorable prices. Of course, 
the weather is cooler, too, which is important for passenger 
comfort and airplane performance.

We hoped to land in or near 14 or 15 cities and sites and 
had a general idea of our itinerary that began with a visit to 
Louisville, Ky., after the weekend in Charlottesville, but had 
made no reservations for any part of the trip. We wanted the 

freedom to decide when and where to go, 
the flexibility to cope with weather and 
mechanical delays and, quite simply, to 
make the trip more relaxing. A tattered 
1996 AAA Road Atlas and an airport 
directory were central to the limited 
advance planning we did, and we carried 
them wherever we went. I purchased the 

necessary aeronautical charts just a few weeks before our 
departure.

I flew with two different charts on my lap. One is used for 
instrument flying and the other, with detailed terrain features, 
is used for visual flying. Of course, it was the visual flying 
chart that provided the most fun and drew most of my attention.

My concerns about an unprecedented four-straight-week 
absence from my law office were allayed by carrying a cell 
phone and BlackBerry. I used them daily much to Jane’s 
consternation. Speaking of technology, our four children and 
many of our friends followed our progress by making use of a 
free website fed by FAA air traffic control information.  

Our single-engine Cessna 210 was the perfect magic carpet 
for the odyssey. Its high wings provide an unobstructed view 
of the terrain below and the 180-mph cruise speed provides 
ample time to thoroughly enjoy it. Its six seats gave us plenty 
of room for luggage and purchases and its 900-mile range was 
sufficient for every leg of our flight.

In addition to the small airplane, there are three factors, 
often unappreciated, that enable general aviation pilots to 

For years, I have yearned to float at 5,000 to 6,000 feet 
above the ground on a coast-to-coast trip and to alight in 
or near a number of appealing cities or sites along the way.  

There is no better way to get a sense of our wonderful country. 

A LAwyer’s FLight 
From his oFFice

B y  P a u l  c .  H e i n t z
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enjoy flights like these in the U.S.: The freedom to fly enjoyed 
nowhere else in the world; a network of 5,000 public-use 
airports; and the businesses, known as fixed base operators 
(FBOs), at these airports that maintain, store, and fuel our 
airplanes. FBOs can also arrange rental cars and usually 
allow pilots to drive a car to the airplane to load and unload 
the luggage. An FBO’s most appealing features, particularly 
to passengers, however, are the pleasant uncrowded waiting 
areas and the absence of TSA security lines and body searches.  

The trip to Louisville was the only poor sightseeing portion 
of the entire journey. Shortly after takeoff, we were enveloped 
by the clouds and rain of a cold front that had caused record 
floods in Nashville a few days before.  

I enjoy the solitude of flying in clouds, and when it is 
accompanied by the light hiss of rain on the windshield, the 
pleasure is enhanced. I find it truly relaxing. Jane, a marvelous 
passenger who has been flying with me for 48 years, is not 
bothered by bad weather.  Although never interested in 
learning to fly, she does pay attention to what’s going on. If 
there is nothing to see, she will do her needlepoint. If it’s too 
turbulent for needlepoint, she will open a book. Fortunately 
for me, she is delighted to accompany me whenever the 
destination appeals to her and the flight is no more than three 
or four hours. To Jane, our trip was to be a series of flights to 
great destinations. Not all pilots have mates who are happy 
right-seaters.

Within 20 minutes of our landing at Louisville’s former 
main airport, Bowman Field, we sped off to the Derby Downs 

Museum and then to the center of town. While I visited the 
Louisville Slugger baseball bat factory and Museum, Jane 
toured a craft museum.

That evening, after dining at the fine restaurant in our hotel, 
the uniquely named Hotel 21C, short for 21st Century, we 
initiated the routine we followed for the rest of the trip. If 
the weather seemed flyable the next day, Jane would make 
the hotel reservation via her laptop computer and I would call 
the FBO to arrange for a car. After breakfast the following 
morning, I would check the weather again and file a flight 
plan. Our takeoff was generally around 9 a.m. 

Our flights were rarely more than three hours or so and 
were always in the morning. The mornings are cooler, not as 
windy and turbulent and usually have fewer view-obstructing 
clouds. We also wanted a full afternoon of sightseeing at our 
destination.

Historic Wheeler Downtown Airport in Kansas City, Mo., 
opened in 1929 and once the city’s primary airport, was our next 
stop. We flew westbound directly over St. Louis, its famous 
Arch and the Mississippi River waterfront, then basically 
parallel to the Missouri River to our destination. As we flew 
along, I felt one of those spiritual moments that I experience 
aloft, often unexpectedly. Sunsets and cloud formations can 
trigger them as can something as simple as looking out along 
a wing. Being suspended thousands of feet above the earth 
by those wings is some kind of miracle. They say Bernoulli 
and Newton explained lift. But I sense something grander and 
certainly inexplicable is at work. My eyes will moisten and I 



shake my head in wonder. 
Wheeler was a major hub for Trans World Airlines and 

is the airport where I first landed in an airplane.  There is a 
wonderful airline history museum on the airport where Jane 
and I climbed through a Constellation, Martin 404 and DC-3. 
They are the same types of airliners on which I flew as a child 
from Albuquerque to Asheville, N.C., during my first flight.

The trip to Albuquerque via Amarillo, Texas the next 
day was a joy. We cruised southwest at 6,000 feet in a very 
clear and smooth sky with a nice tailwind. The flat expanse 
that makes up the Plains states extended to the horizon in 
all directions. Wichita, Kan., the center of general aviation 
airplane manufacturing, and the birthplace of our Cessna, 
slipped by below. We overflew oil fields and wind turbine 
farms in Texas.  

For long stretches, the radio would remain silent making 
me wonder if anyone was out there. Occasionally, I would 
hear the voice of airline pilots thousands of feet above me 
reporting on the turbulence or lack thereof. Unknown to most 

passengers, pilots regularly report the quality of the ride at 
their altitude to the controllers and query controllers about the 
reports of rides at other altitudes to help assure the smoothest 
rides for their passengers.

We pilots know that the much-discussed “crowded skies” 
is nothing but a myth. I wish it were possible for non-pilots 
to have accompanied me on this flight. The rare airplane 
sightings and limited radio chatter for hundreds of miles 
would certainly help prove the point.

After a stop for an early lunch at the Amarillo Airport, 
we turned westbound and soon climbed to 10,000 feet. The 
mottled greens of the plains had completely yielded to the 
tans and browns of the very dry Southwest, slashed by the 
long, straight, dark lines of Interstate 40 and a railroad. We 
flew along the remnants of old Route 66 that I had traveled 
as a child. Once past the Sandia Mountains just east of 
Albuquerque, and our first encounter with the mountains, 
we descended rapidly to Albuquerque’s main airport with an 
elevation of more than 5,000 feet. We drove by my childhood 
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The trip was providing a remarkable education in geography, 
topography and the interrelationship of the various states. It 

was rather embarrassing to realize how little I knew, or at least 
retained, after so many years of formal education.
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home and elementary school, then took 
the Sandia Peak tram and were greeted 
by a view of well over 100 miles in 
all directions from the mountaintop at 
more than 10,000 feet. The incredible 
visibility and crystal clear skies in the 
Southwest always surprise me and most 
easterners. The next two nights were 
spent in Santa Fe, with side trips to 
Taos and Los Alamos.  

We departed Albuquerque on another 
beautiful but very windy day for the 
Grand Canyon. The view from aloft at 
10,000 feet was stunning. We passed 
over a large meteor crater and the 
Painted Desert en route and touched 
down at the small Grand Canyon 
Airport just south of the rim. The 
elevation there is over 6,600 feet.  

The crosswind landing into the 35 
mph 30-degree crosswind at Grand 
Canyon was challenging and brought 
a nice compliment from Jane who 
appreciates those moments.

After two days of viewing the 
colorful deep canyon and its unique 
features from numerous points along 
the rim, we left for San Diego.  

The terrain along the San Diego 
leg was particularly varied. We flew 
over mountains, the southern tip of 
the Mojave Desert and Lake Havasu. 
Shortly after passing between the dark 
blue Salton Sea and the green irrigated 
areas of Palm Springs, we descended 
quickly over the Santa Rosa Mountain 
range through a low cloud layer into 
Montgomery Field.  Those were the 
first clouds we had encountered since 
West Virginia. We spent that afternoon 
in Balboa Park visiting San Diego’s 
famed zoo and the other cultural 
institutions centered there, and waded 
in the Pacific. The day was capped by 
a romantic dinner high atop a hotel in 
LaJolla overlooking the Pacific.  

The next destination was the Santa 
Rosa Airport, north of San Francisco, to 
enjoy vineyard tours and, wine tastings 
in and around Sonoma. We flew over 
the huge sprawl of Los Angeles and, 
from 6,000 feet above Oakland, we 
could easily see San Francisco and the 
fabled Golden Gate Bridge. A side trip 
to see and smell the redwoods in the 
Muir Woods was a treat.

A few days later, we landed at 
Troutdale Airport east of Portland, 
Ore., and drove further east along the 

scenic Columbia River Gorge. It was 
a dramatic introduction to the lush 
greenery of the Pacific Northwest. 
Our flight that morning paralleled the 
Cascade Mountains to our right that 
featured snowcapped Mount Shasta 
and Mount Hood. We spent the night 
in a Portland hotel overlooking the 
Willamette River and wished we had 
more time to visit that beautiful city.  

The stirring view of the Cascades 
continued the following day en route 
to Seattle. Mount St. Helen’s and 
Mount Rainier slipped by on our right. 
The huge gouge in the north side of  
Mount St. Helen’s reminded us of the 
deadly volcanic eruption more than 30 
years ago.

The trip was providing a remarkable 
education in geography, topography 
and the interrelationship of the various 
states. It was rather embarrassing to 
realize how little I knew, or at least 
retained, after so many years of formal 
education.

Seattle’s Boeing Field was the next 
stop. It is an interesting airport serving 
quite a mix of airplanes and has an 
excellent aviation museum, with a 
visitor accessible 747 and Concorde, 
where we spent a few hours. Two new 
Boeing 787s obligingly made low 
passes as we wandered around outside 
the museum. As of that date, only six 
787s in the much-delayed Boeing 
program were flying. The next day, 
we drove north to Everett for a tour of 
the plant at Paine Field where Boeing 
assembles the 767, 777, 747-8 and 787.

Unfortunately, we had to depart 
Seattle and our great view to the west 
over Elliot Bay from the hotel a day 
early. A cold front was approaching 
the coast and we had to stay ahead of 
it. We lifted off in clouds and light rain 
the next morning toward the Rocky 
Mountains and soon entered good 
weather.

Our first destination eastbound was 
Yellowstone National Park and its 
wildlife, other-worldly geysers, mud 
volcanoes, bubbling odiferous areas 
and, of course, the venerable Old 
Faithful. We landed at the Gallatin 
Field, near Bozeman, Mont., located 
in a large, beautiful valley ringed by 
snowcapped mountains.  

The route from Seattle to Bozeman 
was the most mountainous of our trip. 
Although our cruising altitude over the 
Rockies was mostly 9,000 and 11,000 
feet, we briefly flew at 13,000 feet. Our 
course took us over Spokane, Wash.; 
Coeur d’Alene, Idaho; Butte, Mont. 
and some marvelous country. We flew 
over or parallel to Interstate 90 that 
runs from Seattle to Boston and, at 
least from the air, appears to be quite a 
scenic route.  

As the mountains passed below, I 
thought of the non-pilot’s frequent 
question: What if the engine quits? 
Well, the Cessna becomes a glider with 
a range of nine miles or so for every 
mile I am above ground. While aircraft 
engines quit for mechanical reasons, 
it is extremely rare that they do. Fuel 
exhaustion is the usual culprit. In more 
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than 50 years of flying, I have never 
experienced engine failure and I know, 
personally, of only one pilot who faced 
it in an airplane with a modern, well-
maintained engine. He ended up in an 
open field with minimum damage to 
his airplane. My Cessna’s engine is 
even simpler and more reliable than an 
automobile engine. And who hears of an 
automobile engine quitting, unless it’s 
the radiator, distributor or timing belt. 
My Cessna, which has none of those, 
uses a simple dual magneto system.

If the unlikely does occur and we did 
not end up in a field near civilization or 
road such as I-90 passing conveniently 
below, we can use our cell phones or 
my handheld aviation transceiver to 

attract attention. The Cessna is also 
equipped with an emergency locator 
transmitter that will communicate our 
position within a few feet by satellite 
and automatically provides my name 
and appropriate contact information.

Yellowstone had opened for the 
season only a few weeks before and 
one road remained closed by snow. 
Jane managed to get us a room at The 
Old Faithful Inn just the day before 
our arrival. This was one of the many 
times we benefited from our decision to 
tour in May. (Jane once caught me on 
my BlackBerry between Old Faithful 
eruptions.)

That pesky cold front was catching 
up. Two days later, we took off from 

Bozeman in low clouds and rain and 
didn’t escape it for another hour. Our 
flight at 11,000 feet was smooth, 
though, and we soon descended over 
the Black Hills into Rapid City, S.D. 
(It snowed in Yellowstone the next 
day.) As we made an instrument 
approach through the clouds into 
Rapid City, I thought about another 
miracle in flying: modern navigation. 
For decades, a couple of needles in the 
instrument panel have guided airplanes 
for hundreds, even thousands, of miles 
through the clouds to within a couple 
of hundred feet of a runway. Among 
a pilot’s most satisfying moments is 
breaking out of the low clouds to be 
greeted by the colorful approach and 
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ground-based devices has only deepened my awe at  
the miracle of navigation.



runway lights of the destination airport. 
Jane and a couple of my children who 
have been in the right seat during such 
moments have been moved to say 
“gosh, what a miracle.” The relatively 
new GPS technology that makes these 
same trips possible with even greater 
precision and no input from ground-
based devices has only deepened my 
awe at the miracle of navigation.

We spent the afternoon driving in 
the Badlands with features similar to 
the Grand Canyon, only on a much 
smaller scale. Fortunately, we had clear 
weather the following day for our drive 
to Mount Rushmore and Custer State 
Park.  

With the mountain flying behind 
us, we got another view of the Plains 
en route to Fargo, N.D. Fargo’s FBO 
was the poshest of any we experienced. 
When an FBO caters primarily to 
business jets, as this one does, they 
tend to be quite luxurious. My typical 
50-gallon purchase would never keep 
such FBOs afloat. We stopped at a 
small aviation museum nearby where I 
had the special pleasure of opening the 
passenger door of a DC-3 and climbing 
up to the cockpit. What a great way 
to celebrate the 75th birthday of that 
iconic passenger plane.  

Although still ahead of the front, we 
had to dodge pre-frontal thunderstorms 
the next morning en route to Wittman 
Regional Airport in Oshkosh, Wisc. 
The controllers were most cooperative 
in helping to locate and deviate 
around the storms. In fact, flying on 
an instrument flight plan was not at all 
constraining during our trip when away 
from metropolitan areas. The typically 
indirect and zig-zag-like airways on the 
charts could usually be ignored. The 
controllers let me go direct whenever I 
chose to deviate to view an interesting 
site or to change my course to align it 
with a more scenic route. What a joy it 
is to fly that way.

 I surprised Jane by taxiing right up 
to the Hilton Garden Inn, conveniently 
located on the airport perimeter. The 
airport, which becomes mecca for 
pilots annually during the last week of 
July, was pleasantly quiet. After tours 
of the two aviation museums there, we 
enjoyed a 20-minute flight in a 1929 
Ford tri-motor that operated from an 
adjacent grass runway.  

We left for Mackinac Island the 
following morning. Our course took 
us east over adjacent Lake Winnebago 
and the width of Lake Michigan, at 
that point about 60 miles wide, then 
northeast. The tiny, fascinating island 
is in the Mackinac Strait at the western 
end of Lake Huron between the upper 
and lower Michigan peninsulas. There 
are no cars on the island. What fun it 
was to take a horse-drawn carriage 
from the island’s small airport to the 
Iroquois hotel. The unique nature of 
that island and the interesting time we 
had during our visit there made that one 
of the highlights of our trip.  

Our final stop was the Nemacolin 
Resort, south-southeast of Pittsburgh. 
Nemacolin is an unusual and over-
the-top 3,000-acre resort that provides 
something for everyone. Just one of its 
many features is the runway situated 
right next to the main lodge. It also 
has three lodges that cater to distinctly 
different visitors and wallets, two 18-
hole golf courses, an indoor swimming 
pool, shooting, a massive sports 
complex, collections of automobiles 
and antique airplanes and even a mini-
zoo.

We departed for Wings under another 

beautiful sky and commented on the 
unique mountains en route. They 
appear to have been formed by a huge 
hand, fingers wide spread, plowing the 
earth in a curved northeast-southwest 
pattern.  

We landed at Wings on a Friday 
morning. That final landing was one 
of those satisfying barely sensed 
touchdowns accompanied by the slight 
chirp-chirp of the wheels.

We had been blessed with a trouble-
free 6,800-air mile (11.5 mpg) trip 
with remarkably good weather, having 
done all that we hoped to do, and even 
added two additional stops.  Like all 
wonderful vacations, we did not want 
it to end. Fortunately, we had a busy 
Memorial Day weekend, including a 
catch-up Saturday in the office, to ease 
us back into reality.

Paul C. Heintz is a partner at 
Obermayer Rebmann Maxwell & 
Hippel, LLP in Philadelphia.  A 
pilot since a teenager, he is rated as 
an airline transport pilot and holds 
instrument instructor and glider pilot 
ratings and enjoys aerobatic flying.  
One of his areas of concentration is 
aviation law.
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1954

Surely I am not the only one to 
note this, but when I read history, 
and I read a lot, I am always amused 
at important events that occurred in 
the year of my birth, 1954, or at least 
the first year of my life, 1954-1955. 
I just finished two excellent books 
that cover U.S. history for most of 
my life – H.W. Brands’ “American 
Dreams – The United States Since 
1945” and James T. Patterson’s 
“Grand Expectations – The United 
States, 1945-1974.”  It is strange 
and eye-opening to realize that 
prominent historians are writing of 
the time in which you actually lived 
as history.  

Warren Buffett says 1954 was the 
best year ever for the stock market. 
The Dow Jones Average closed at an 
all-time high of 382.74! High praise 
from the Oracle of Omaha.  Maybe 
it is because color TV (the RCA-
CT-100: sold for $1,000) and TV 
dinners were first introduced. One 

could dine in front of color TV and 
watch the new “Tonight Show” with 
Steve Allen or the first broadcast 
of the Miss America Pageant.  Or 
maybe it was Elvis Presley’s first 
commercial recording, “That’s All 
Right.” Or maybe the introduction 
of the first antipsychotic drug.

It was a nuclear year. Dwight 
Eisenhower, hero of WWII, just 
ended the Korean War the year 
before, without using nuclear 
weapons, but we flexed our muscle 
by exploding the first hydrogen 
bomb on Bikini Atoll in the Marshall 
Islands. The first atomic power 
station opened, but as with Sputnik 
a few years later, it was the Russians 
who bested us and did it first. Ike 
later in the year personally switched 
on the first U.S. nuclear plant while 
the first lady, Mamie, christened the 
first nuclear-powered submarine, the 
USS Nautilus. The Red Scare lead to 
J. Robert Oppenheimer, “Father of 

B y  M .  Ke l l y  t i l l e r y

tHAt WAs tHe 
YeAr tHAt WAs

F or my father’s 86th birthday, I gave him a book 
containing the front page of The New York Times 
for every one of his birthdays. He was amused and 

delighted to see what happened on the day of his birth each 
day of his life.
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The Atomic Bomb,” being stripped of his security clearance.
Secretary of State John Foster Dulles announced our new 

military policy of “massive retaliation” just about the time Ike 
wisely decided not to intervene, with nuclear or conventional 
weapons, to help the doomed 12,000 man French Garrison 
at Dien Bien Phu in Vietnam. We created the Southeast Asia 
Treaty Organization (SEATO), a poor imitation of NATO, 

and supported autocrat Ngo Dinh Diem as premier of South 
Vietnam, at least until we sanctioned his assassination a few 
years later.  

General Curtis Le May had more than 1,750 warplanes 
in the Strategic Air Command that could deliver nuclear 
weapons, but Ike preferred to change other regimes in more 
subtle ways. The CIA covertly intervened in Guatemala to 
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overthrow Col. Jacobs Arbenz Guzman, primarily because he 
had the audacity to expropriate (though with compensation) 
lands of the giant U.S. company, United Fruit.

The political left and right were polarizing, but enhancing 
their intellectual credentials. Irving Howe founded the leftist 
magazine “Dissent” and William F. Buckley Jr. founded the 
right wing journal, “National Review.” 
For the less cerebral, the first issue 
of “Sports Illustrated” also came out, 
though without swimsuits, yet. For the 
more prurient, “Playboy” appeared 
featuring the assets of Marilyn Monroe.

Anti-communism and religion were 
on the rise and many found it necessary 
to waive the flag and inject God into 
government. On Flag Day, Ike signed 
a law adding “one nation under God” 
to the Pledge of Allegiance and, not to 
be undone, Congress added “In God 
We Trust” to our currency. God and 
country were now officially linked and 
few mentioned the First Amendment’s 
religious prohibitions.

Khrushchev and Eisenhower met at 
a “summit” in Geneva, the first such 
meeting since Truman, Stalin and 
Churchill met at Potsdam in 1945, but 
little progress was made. Ike wisely 
refused to get too involved when the 
“Red” Chinese shelled the Nationalist 
Chinese islands of Quemoy and Matsu. While first to express 
the “Domino Theory,” he vowed not to get us in to yet another 
land war in Asia, though he did double U.S. monetary aid to 
the French fighting to retain their colonial empire in Southeast 
Asia.

We seemed to have tired of immigration as we looked inward 
to reap the material benefits of the post-war boom. Ellis Island 
welcomed its last “tired, poor, huddled masses yearning to be 

free” and closed its doors, and the poorly-named government 
program, “Operation Wetback,” sent almost 4 million illegal 
immigrants back to Mexico.

Post-war youth was already beginning to show a rebellious 
nature. Marlon Brando in “On The Waterfront” and James 
Dean in “Rebel Without a Cause” were silver screen harbingers 

of trouble to come.
Lords reigned in popular literature with 

the publication of William Golding’s 
“Lord of the Flies” and J.R.R. Tolkein’s 
first two “Lord of the Rings” works.

Television and insipid sitcoms 
inundated virtually every household, but 
brought serious concerns expressed so 
well in the bestseller, “Why Johnny Can’t 
Read.” Ray Kroc cut a deal with Dick 
and Mac McDonald to franchise their 
fast food restaurants, while competitor 
Burger King opened its first location. 
Watching TV while eating high calorie, 
greasy, fast food seemed like an advance 
in civilization at the time.

Walt Disney opened his magical 
kingdom of Disneyland in Anaheim, 
California and we never looked at an 
amusement park the same way again. 
Not to be outdone in popular culture by 
an American mouse, Japan released its 
first Godzilla movie.

Martin Luther King Jr., 26, took over 
as pastor of the Dexter Avenue Baptist Church in Birmingham 
just as Chief Justice Earl Warren and a unanimous Supreme 
Court, in Brown v. Board of Education overruled the “separate 
but equal” doctrine of Plessy v. Ferguson holding that separate 
public schools for whites and blacks are “inherently unequal” 
and thus unconstitutional. Part-time NAACP employee Rosa 
Parks, famously refused to move to “the back of the bus,” 
leading to the Montgomery Bus Boycott, though the less 

On Flag Day, 
Ike signed a law 

adding “one nation 
under God” to 
the Pledge of 

Allegiance and, 
not to be undone, 
Congress added 
“In God We Trust” 
to our currency.

the philadelphia lawyer  Summer 2014 37



BORGATA | ATLANTIC CITY

SAVE THE DATE | OCTOBER 17-18, 2014

REGISTER TODAY AT PHILABENCHBAR.COM



the philadelphia lawyer   Summer 2014 39

heralded Claudette Colvin did it nine months earlier.
Red-baiting, Communist hunter, Sen. Joseph McCarthy’s 

witch hunt crashed and burned when he was chastised in the 
Senate Army-McCarthy Hearings by Boston lawyer Joseph 
Welch (“Have you no shame, sir?”) and excoriated by Edward 
R. Murrow on TV’s “See It Now.” For all his bluster, McCarthy 
never found even one communist in government service.

The Soviets formed the Warsaw Pact 
locking what Churchill had dubbed 
The Iron Curtain. Rather than direct 
confrontation of the “Communist 
Menace,” Eisenhower preferred to 
follow the recommendations of his 
top secret, newly issued Doolittle 
Commission Report which essentially 
said that the U.S. had to use covert and 
illegal means to fight the Communists, or 
be overwhelmed.

Health, welfare and education were 
improving markedly. The “Greatest 
Generation” of veterans was being 
educated courtesy of the GI Bill. 
Eisenhower, though Republican, 
broadened Social Security coverage and 
extended the minimum wage. And Jonas 
Salk’s nationwide anti-polio inoculation campaign, begun in 
Pittsburgh, was a huge success.  

Technology advanced at a heady pace. Texas Instruments 
developed the first transistor radio just in time for teenagers 
to listen to the new hit by Bill Haley and The Comets, “Rock 
Around the Clock” featured in the controversial movie, “The 
Blackboard Jungle.” Boeing introduced the first successful 
commercial jetliner, the 707. On the military front, Lockheed 
put out the huge YC-130 Hercules transport plane and the 
F-104 Starfighter, which could do Mach 2 (more than 1,500 
mph). The Soviets countered with the MIG-19, their first 
supersonic fighter. The jet age was on!

Nature had her say that year. Three major hurricanes, 
including the worst in the century, Hazel, hit the U.S. But 
we unlocked some of her secrets when Watson and Crick 
discovered the DNA double helix and doctors performed the 
first human organ (kidney) transplant in Boston.

It was a different time economically. Gas was 22 cents a 
gallon, a movie ticket was 70 cents, inflation was only 0.32 

perecnt, average new car cost $1,700 and 
the average home cost $10,250.

In sports, Roger Bannister ran the first 
four-minute mile, the Phillies bought 
Connie Mack Stadium and the Cleveland 
Browns beat Detroit 56-10 to win the 
NFL Championship.

Life was more fun as Peanut M&M’s, 
Play Doh and the Fender Stratocaster 
guitar all made their first appearance in 
the marketplace.

All was not peace, prosperity and 
innocence at home, however. Terrorism 
struck the heart of government when four 
Puerto Rican Nationalists fired gunshots 
from the House of Representatives 
gallery, wounding five Congressmen.

Many who would gain fame in later 
years were also born in 1954 – Oprah Winfrey, Howard Stern, 
Christi Brinkley, John Travolta, Ron Howard, Jerry Seinfeld, 
Justice Sonia Sotomayor, Elvis Costello, Al Sharpton, 
Condoleezza Rice and Denzel Washington.

All things considered, it was not a bad time and place to be 
born into. We have come a long way since 1954, but there is 
so much more to be done. I hope I live to see it.  

M. Kelly Tillery (tilleryk@pepperlaw.com) a partner with 
Pepper Hamilton LLP, is a member of the Editorial Board of 
The Philadelphia Lawyer.
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DEFINITION AND BRIEF HISTORICAL SuMMARY

“Black’s Law Dictionary” defines judicial activism as “a 
philosophy of judicial decision-making whereby judges 
allow their personal views about public policy, among other 
factors, to guide their decisions, usually with the suggestion 
that adherents of this philosophy tend to find constitutional 
violations and are willing to ignore precedent.” The phrase 
was coined by Arthur Schlesinger Jr. (historian and social 
critic), who introduced it in a January 1947 Fortune magazine 
article. Schlesinger – portending decades of public debate 
about the term’s precise meaning and implications – failed to 
define the term and say whether it was good or bad for the 
court system and the country.

The practice of castigating the judiciary, however, is nearly 
as old as the republic. Thomas Jefferson, as early as 1804, 

referred to the federal judiciary as a “despotic branch” of 
government. Newly minted attorneys may recall Marbury v. 
Madison, that foundational constitutional law case about the 
infamous appointment of “midnight judges,” the undelivered 
commission letters, and a writ of mandamus that the court 
validated but never invoked due to a procedural error (lack 
of jurisdiction). Marbury established the Supreme Court as 
the ultimate arbiter of constitutional interpretation, trumping 
the authority of all lower courts and elected offices, including 
Congress and the president. Chief Justice John Marshall, 
author of the opinion, underscored: “It is emphatically the 
province and duty of the judicial department to say what the 
law is.” Marbury created the concept of judicial review, the 
very grinding wheel at the center of what would become the 
sprawling machine of the modern legal profession. Although 

J udicial activism – the phrase – has been co-opted by political advocates of all stripes. It is used 
to describe a variety of suspected “beyond the powers” judicial activity. The debate has reached 
the highest court in the land. In the 2012 book “Reading Law: The Interpretation of Legal 

Texts,” Justice Antonin Scalia bemoans judicial activism and what he and his co-author describe 
as “the judiciary incrementally tak[ing] control of larger and larger swaths of territory that ought to 
be settled legislatively.” In an August 2013 interview with The New York Times, Justice Ruth Bader 
Ginsburg also invoked judicial activism, speaking of the current court and its conservative leanings: 
“If it’s measured in terms of readiness to overturn legislation, this is one of the most activist courts 
in history.” Finally, something Justices Ginsburg and Scalia can agree on: their colleagues down the 
hall are guilty of judicial activism.

A t e M P e s t,  o r A t e M P e s t i n  A t e A P o t ?

B y  M a r k  fr a n e k

JuDICIAL ACTIvIsm
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Jefferson never used the phrase 
“judicial activism” when railing against 
“despotic” federal judges engaged in 
the process of judicial review, he very 
well might have, had the term been in 
use.

THE CONTEMPORARY DEBATE

Today, judicial activism is often 
shorthand and a “dirty” phrase for a 
person’s view of a judicial ruling that 
does not align with his or her worldview. 
It is the dissenting opinion, writ large 
– Fox News versus MSNBC, Drudge 
Report versus Daily Kos. A less cynical 
view is that judicial activism describes 
an inherent tension in the judicial 
process itself. For example, before a 
judge issues a ruling, he or she must 
sip from the waters of stare decisis and 
then advance to the very crossroads of a 
new fact pattern and decide which way 
to go: How are these facts analogous 
to, or distinguishable from, what has 
gone before? Some commentators 
have argued that a judge cannot travel 
down this road and make choices while 
simultaneously and totally screening his 
or her judicial mind from the intricate 
nature of life’s experiences, including 
social and political influences.

Justice Scalia, however, has been 
a vocal critic of this “approach” and 
he has used the weight of his position 
to sound the alarm about judges who 
“improvise[] on the text to produce 
what they deem socially desirable 
results – usually at the behest of an 
advocate for one party to a dispute.” 
Most trial judges of all political 
persuasions, if asked, might espouse a 
different view of their decision-making 
processes. Any “improvising” is done 
in the course of finding a fair, efficient, 
and effective way to clear (or to stay 
one step ahead of) their often crushing 
caseload and avoid reversal on appeal. 
Socially desirable results and bowing 
to an advocate’s viewpoint are not part 

of the judicial equation in all but a rare 
outlier’s calculus.

In Justice Scalia’s framework, 
judicial activism must be combated 
by an interpretive principle called 
textualism, where words, “in their full 
context, mean what they conveyed 
to reasonable people at the time they 
were written – with the understanding 
that general terms may embrace later 
technological inventions.” Some have 
accused Justice Scalia of invoking 
a false dichotomy: either a judge is a 
textualist, or a judicial activist. His 

critics point out that no competent 
judge would dispute or fail to apply 
the basic tenets of textualism. The 
text is sacrosanct. But the processes 
of interpreting and applying the law, 
and then issuing a ruling or an opinion, 
sometimes require “gap-filling” and 
therefore some form of law creation. 

Judge Richard Posner, who appears 
in several uncomplimentary footnotes 
in Justice Scalia’s most recent book, 
explains: “Judges defending themselves 
from accusations of judicial activism 
sometimes say they do not make law, 

they only apply it. It is true that in our 
system judges are not supposed to and 
generally do not make new law with 
the same freedom that legislatures 
can and do; [. . .] but the fact remains 
that judges make, and do not just 
find and apply, law.” Legal scholars 
may recognize here an echo of Oliver 
Wendell Holmes’s famous caveat: “I 
recognize without hesitation that judges 
do and must legislate, but they can do 
so only interstitially; they are confined 
from molar to molecular motions.” 
Holmes’s metaphor was familiar in 
his day—the rules of the legal system 
dictate the decision in most cases, but 
when a gap in the law occurs, a judge 
must legislate. And there’s the rub. 
One person’s appropriate gap-filler is 
another person’s example of “judicial 
activism.”

SHIFTINg THE CONVERSATION

A more fruitful approach hoists the 
discussion out of the entrenched camps 
of the binary debate (this ruling versus 
that ruling). Instead of getting mired in 
a case-specific (micro level) argument, 
the emphasis shifts to how people with 
leverage in the system – bench, bar, 
and corporate and community leaders 
– can expand “avenues to justice” on 
a case-management (macro) level. In 
the civil context, this approach or shift 
in the conversation is relatively new 
and reflects a growing movement to 
provide effective procedural safeguards 
and legal assistance in adverse civil 
proceedings where basic human needs 
are at stake (Civil Gideon”). This 
magazine recently highlighted (Winter 
2014) the emerging success of the 
Philadelphia Bar Association’s Civil 
Gideon and Access to Justice Task 
Force, launched five years ago. Projects 
include the landlord-tenant Legal Help 
Center in Municipal Court, exploration 
of new representation initiatives in the 
Family Court Division, and the award 

“I recognize 
without hesitation 

that judges 
do and must 

legislate, but they 
can do so only 

interstitially; they 
are confined from 
molar to molecular 

motions.”



of an American Bar Association grant 
that has paved the way for public 
hearings across Pennsylvania on the 
dire need for legal help and possible 
solutions.

A program in the First Judicial 
District that predates these initiatives, 
called the Residential Mortgage 
Foreclosure Diversion Program, has 
received national attention. Under the 
rules adopted by the Philadelphia Court 
of Common Pleas, in 2008, and made 
permanent in 2009, no owner-occupied 
residential property in Philadelphia 
may be foreclosed on and sold by the 
sheriff’s office before the occurrence 
of a “conciliation conference” – a 
face-to-face meeting between the 
homeowner and the lender aimed at 
striking a workable compromise. Every 
homeowner facing a default is provided 
assistance from a housing counselor, 
and sometimes legal representation. 
This program, spearheaded by Judge 
Annette M. Rizzo and developed 
by then-President Judge C. Darnell 
Jones II, continues to help indigent, 
or temporarily indigent, residents 

of Philadelphia stay in their homes. 
There are many other examples of 
the judiciary using creative case-
management systems to solve or 
mitigate persistent problems while 
simultaneously expanding access to 
justice. Such programs include but 
are not limited to “problem-solving 
courts” in Pennsylvania and beyond, 
such as veterans courts, drug courts, 
DUI courts, juvenile drug courts, girls 
court, and mental health courts. Only 
the most cynical critic would label 
these types of initiatives and programs 
as pejorative examples of judicial 
activism. Yet, in order to be successful, 
they require active and ongoing judicial 
leadership, collaboration among many 
stakeholders, and education both within 
the legal system and with the general 
public.

A TEMPEST IN A TEAPOT

The charge of judicial activism, 
regardless of who uses the moniker, 
is largely a tempest in a teapot. If the 
teapot could speak, it would whistle 
the truth: The notion that there is a 

syndicate of invidious black-cloaked 
judges huddled in their respective 
chambers, ignoring the law, and issuing 
ruling after ruling, based on their 
personal views about public policy, 
is a myth. Judges have a difficult job. 
Their primary concern is getting the 
rulings right, within the hierarchy and 
demands of judicial precedent and 
elected legislative judgment. When 
a gap in the law occurs, they fill it to 
the best of their ability as objective, 
apolitical decision-makers – realizing 
that no court can insulate itself entirely 
from all the contacts of life. Perhaps, 
during a quiet chat in the Supreme 
Court’s library, fourth floor, 1 First 
St., Northeast, Washington, D.C. (far 
from the madding crowd of pundits, 
politicians, and the rest of the legal 
community), this, too, is something 
Justices Scalia and Ginsburg can agree 
on.

Mark Franek is an associate with 
Stevens and Lee and a former court 
officer for a judge in the First Judicial 
District.
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Young Lawyers Division
2014 Law Week Poster Contest

Earlier this year, the Young 
Lawyers Division invited fourth-, 
fifth- and sixth-graders in 
Philadelphia elementary schools to 
create posters based on this year’s 
Law Week theme, “What can 
you do to help make sure there is 
equal protection under the law of 
everyone’s rights?” Prizes were 
awarded during Law Week, April 
28 to May 2, to students with the 
best posters. Here are the first-, 
second- and third-place posters 
from the contest.

First Place: Johnathan Seng, 
Morrison Elementary School

Second Place: Lynette Palapa-
Garcia, Morrison Elementary 
School

Third Place: Aries Jimenez, 
Morrison Elementary School

2 3

1
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TechnologyTechnology Technology

e
ven if you still have the 
TV you owned in 2001, it 
stopped receiving signals 
you could see on June 

12, 2009. As a result, most people 
have purchased new televisions that 
can receive digital signals – or we use 
cable, which does the job for us. But I’m 
willing to bet that most people have long 
ago discarded their old TVs and now 
love their high-definition replacements.

Yet when it comes to computer 
technology, many of us remain wedded 
to the past. In particular, I’m referring 
to Windows XP, the reliable operating 
system that virtually everyone used 
on the computers at their homes and 
offices. Windows XP was released in 
2001 and was replaced by various new 
versions, including Windows 7, which 
debuted in 2009. I even suggested in my 
Spring 2010 column that XP users (and 
everyone using any of its replacement 
versions) upgrade to Windows 7 because 
it was better and more efficient than 
Windows XP and, importantly, “as user 
friendly as XP.” 

Clearly, not everyone took that 
suggestion. According to a recent 
study, Windows 7 had 47.31 percent of 
the market, and Windows XP retained 
28.53 percent of the computer operating 
system market. Windows 8, the newest 
version of the software, had less than 11 
percent of the market.

So, yes, I’m back, this time urging XP 
users to take the plunge and upgrade – 
not necessarily to Windows 8 – but to 

at least Windows 7, the software that 
arrived five years ago. I am not alone. 
In December 2013, PC World columnist 
Tony Bradley wrote, “You really, really 
need to dump Windows XP. No, really. 
Windows XP was great, and many 
users still love the operating system, 
but...it’s more than a decade old. At 
the rate technology evolves, that makes 
Windows XP a near-relic. Although it 
may still appear to work fine, the mantra 
of “if it ain’t broke, don’t fix it” doesn’t 
really apply to Windows XP. It’s broken 

in many ways, and when Microsoft 
officially stops supporting it … it really 
will be broken.”

Why now? There are a number of 
reasons. First, Microsoft no longer 
supports Windows XP. Second, newer 
software and hardware is less likely to 
be compatible with Windows XP. And 
third, Windows 7 has proven itself to 
be more reliable – and more secure – 
than Windows XP, and lawyers have 
an ethical obligation to make sure that 
client files – including electronic data – 

It’s Time to Drop Windows XP

BY DANIEL J. SIEgEL

Upgrade Windows and Gain Speed, Features
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stays confidential.
So let’s look at the reasons to upgrade 

from Windows XP. 
First, Microsoft no longer supports 

the software. As the company explains, 
the end of support means “technical 
assistance for Windows XP is no longer 
available, including automatic updates 
that help protect your PC.” In addition, 
Microsoft notes that “Internet Explorer 
8 is also no longer supported, so if your 
Windows XP PC is connected to the 
Internet and you use Internet Explorer 8 
to surf the web, you might be exposing 
your PC to additional threats.” This 
means that because the company no 
longer provides security updates or any 
technical support, PCs that continue to 
run XP are more likely to be targeted 
by malware designed to exploit new or 
existing vulnerabilities in the product, 
i.e., you are more likely to get a virus 
or some other malware, and Microsoft 
won’t be there to create updates to 
prevent them. 

Without upgrades, hackers will have a 
field day, according to Sergio Galindo, 
infrastructure business unit general 
manager at GFI Software, who told 
ComputerWeekly.com that “Windows 
XP is like breaking into a car with no 
alarm.” Thus, one day you could turn on 
your computer and discover that it has 
been “taken over” by a virus and that 
your data may be lost, or you may have 
to pay a third party a lot of money to try 
to salvage your data. And of course, the 
problem could happen again and again.

Second, as I wrote four years ago, 
Windows 7 is better than Windows XP, 
and that remains the case. Plus, Windows 
XP users will discover that there is a very 
short learning curve for Windows 7. On 
the other hand, Windows 8, another 
alternative, represents a dramatic change 
in the operating system interface, and 
many users – rightfully so – may elect 
not to venture up that learning curve hill. 
And fear not, if you upgrade to Windows 
7, support from Microsoft will continue 

until January 2020. If history repeats 
itself, Microsoft will likely extend that 
date, so an upgrade won’t mean that you 
have to make another change any time 
soon.

There are many other reasons for 
upgrading. Windows 7 is faster than 
Windows XP. Your computer boots 
faster, which means less time waiting 
to work. That may not seem like a big 
deal, but if it takes 60 seconds less a day 
to boot, that’s more than two hours of 
time saved over the course of a year. In 
addition, the increased speed means that 
your computer processes information 
more quickly so that you and your 
staff can accomplish your tasks more 
efficiently. 

PC World’s Tony Bradley also 
debunked many of the most common 
arguments in favor of continuing to use 
XP. “From a 10,000-foot view, Windows 
XP seems productive enough. It runs the 
applications you need it to run. It checks 
email. It surfs the Web. When you take a 
closer look, though, the newer versions 
of Windows have features that help you 
work more efficiently.”

Bradley first cites Aero Snap, one 
of my favorite features, which first 
appeared in Windows 7. Aero Snap 
allows you to quickly and easily 
maximize, minimize and organize 
programs and other windows. And I 
couldn’t agree more with his comment 
that “When you first start using Aero 
Snap, it seems like a novelty with little 
real value, but it quickly becomes second 
nature. After using Aero Snap for a 
while, you’ll discover that it streamlines 
your work, and you’ll regret all the time 
you spent dragging windows here and 
there in XP.”

If you decide to upgrade to Windows 
8, Bradley notes that the File History 
feature, which is similar to the Time 
Machine function in Mac OS X, is 
terrific. He notes, “It scans your files 
every hour and stores copies of the 
incremental changes over time. If 

amazon Fires Up 
Smartphone Market

Amazon, the online retailer where you 
can buy just about anything, is now 
selling its own smartphone. And it has 
some pretty cool features including 
five infrared cameras for 3D tricks, a 
universal scanning app and a free year 
of Amazon Prime. 

The Fire runs its own version of Android 
(Fire OS 3.5), but without Google’s 
services like the Google Play store. 
The phone is powered by a a 2.2GHz 
quad-core Qualcomm Snapdragon 800 
processor with Adreno 330 graphics 
(Snapdragon 805 is the company’s 
fastest and most recent), plus 2GB 
of RAM. There’s a 13MP rear-facing 
camera with an f/2.0 five-element lens 
and optical image stabilization, and 
a 2.1-megapixel front-facing lens for 
selfies, should you be into that sort of 
thing. And if you take lots of photos, 
there’s unlimited online photo storage. 

Firefly, the scanning app, uses the 
camera and an enormous database that 
lets users identify items and objects, 
music and audio tracks. You also have 
the ability to buy said item on Amazon. 
The Fire will be available later this 
summer for $199 and is available on 
AT&T’s network. 

“Internet Explorer 8 is also no longer supported, 
so if your Windows XP PC is connected to the 

Internet and you use Internet Explorer 8 to surf 
the web, you might be exposing your PC to 

additional threats.”

Tech   brieFS
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you accidentally overwrite a crucial 
presentation, or you decide to scrap 
your changes and want to go back to 
the way things were a few hours ago, 
it’s easy to restore a file from any point 
in the history.” That’s a feature almost 
everyone needs at one time or another.

Thus, when you get used to the 
features in Windows 7 or Windows 8, 
you will wonder how you ever survived 
without them for so long.

From a technical standpoint, Windows 
7 and 8 support many printers and other 
devices that XP does not, so if you buy 
a new printer or scanner, you might 
discover that it won’t work with your 
XP computer. Plus, in addition to being 
supported by Microsoft, the security 
features are far better in Windows 7 or 
8, which means you are less likely to be 
attacked by a virus or malware.

Finally, lawyers who do not address 

the security risks may find themselves 
out of compliance with Comment (8) to 
Rule of Professional Conduct 1.1, which 
states that “To maintain the requisite 
knowledge and skill, a lawyer should 
keep abreast of changes in the law and its 
practice, including the benefits and risks 
associated with relevant technology. 
…” How? By using an unsupported 
operating system, lawyers could (1) 
leave client data exposed to viruses that 
could destroy the data or allow thieves 
to access this confidential information, 
or (2) could lose important data if they 
either don’t have proper backups or the 
virus is copied to the backup system 
and destroys that data as well. Either 
scenario is a technological and ethical 
nightmare.

While change can be difficult, some 
changes should be no-brainers. After 
all, when Windows XP was born, no one 

knew what a smartphone was. Now 91 
percent of all attorneys use smartphones. 
If lawyers could make the leap to such 
innovative mobile technology, then 
they can certainly replace their 13-year-
old computer operating system with 
something a little more up-to-date, even 
if it’s one that’s already five years old.

Daniel J. Siegel is the principal of the Law 
Offices of Daniel J. Siegel, which represents 
injured workers in workers’ compensation 
claims, provides appellate, writing and trial 
preparation services to other attorneys, as 
well as ethical and disciplinary guidance. 
He is also the president of Integrated 
Technology Services LLC, a consulting firm 
that helps law offices improve their workflow 
through the use of technology. He can be 
reached at dan@danieljsiegel.com.

To maintain the requisite knowledge and skill, a lawyer should keep 
abreast of changes in the law and its practice, including the benefits and 

risks associated with relevant technology.
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Philadelphia Bar Association Charity Run Raises $90,000 in 25th Year

That Was Then
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Joshua M. Feissner 
(above) makes his way 
along the race route.

Frank P. Cervone (center in middle left photo), 
executive director of the Support Center for Child 
Advocates, chats with Chancellor Gabriel L. I. 
Bevilacqua and his wife, Phyllis, before the May 
16 race. Vice Chancellor Alan M. Feldman (above 
at left) and his brother, Elliott, participated in the 
race. Both finished in under 26 minutes. Chancellor-
Elect Andrew A. Chiris (left photo) greets Board of 
Governors Vice Chair Patrice A. Toland after she 
completed the 5-kilometer walk.






