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As much as his clients loved Gil, the IRS felt otherwise, 
and not only because Gil’s clients always seemed to earn their 
living by questionable means. One year, some bright bulb 
at IRS compared tax returns filed by several of Gil’s clients 
and found a disturbing pattern – each client’s return revealed 
significant deductions for expense payments made to another 
of Gil’s clients; but a check of the latter’s returns showed no 
receipt of such payments. Such discrepancies triggered audits 

of those clients, and the audits neither 
clarified nor rectified the problem. 
Each client, of course, proclaimed a 
lack of knowledge of the details, saying 
such matters were always dealt with by 
their accountant.

And so, the government took the next 
step – serving a subpoena, addressed 
to J. Gilbert Brown, Custodian of 
Records, J. Gilbert Brown Co., P.C., 
commanding him to appear before 
the federal grand jury, “...and bring 
with you all work papers, reports, 
correspondence and copies of tax 
returns in your possession or under 
your control relating to accounting 
services performed by you or under 

your supervision on behalf of the below-listed persons or 
entities for the years 1977 through 1982.” 

Gil faxed the subpoena to me, and I notified the Assistant 
U.S. Attorney that I would be representing him and would 
advise of our response to the subpoena after I had an 
opportunity to meet with my client.

At that particular time, the law involving document 

J. Gilbert Brown, P.C., was an accountant with a solo practice 
in Northeast Philadelphia. “Gil,” as he was known to 
his family and friends, was more than an accountant to 

his clients; he was also their friend, mentor, advisor, and, when 
necessary, their source for short-term credit.  Even more important, 
however, was Gil’s habit of taking responsibility for determining 
the amount of taxes his clients should pay. Very often he managed 
to find ways to lower to a reasonable amount what he would 
otherwise have considered exorbitant, even confiscatory, taxes. No 
wonder his clients loved him.
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production pursuant to subpoena was in a state of flux. An 
exposition of the subject is beyond the scope of this story, so it 
will suffice to say that the Supreme Court had not yet decided 
whether the custodian of records of a subpoenaed corporation 
had Fifth Amendment protection against required document 
production pursuant to grand jury subpoena; that is, whether 
the act of production would be admissible as evidence of 
either possession or knowledge of the documents’ contents on 
the part of the custodian.

But that was hardly the issue of concern to J. Gilbert. What 
concerned Gil was not only the use of his materials to support 
changes of tax evasion against his clients, but the potential 
negative fallout among his clientele if he were perceived to 
be cooperating with the government. Regardless of the fact 
that such production would not be voluntary but pursuant 
to subpoena, Gil believed that his clients were not likely to 
grasp the niceties of the distinction. At bottom, Gil simply 
did not want to be seen as an agent 
of the government, no matter how 
unwilling.

We filed a motion to quash 
the subpoena, asserting that the 
requested authenticating testimony 
would violate his privilege against 
self-incrimination. After hearing 
and argument, the district judge 
denied the motion, holding that 
because the records belonged to a 
corporation, Gil had no privilege 
against self-incrimination, either 
with regard to the contents of the 
records, or with respect to their 
authentication before the grand jury.

Gil thereafter appeared before the 
grand jury, and when asked if he had 
brought with him the records called 
for by the subpoena, he answered, 
“On advice of counsel, and for 
reasoning set forth, I hereby evoke 
(sic) the Fifth Amendment to the 
constitution and refuse to answer 
your question.”

After affirming that he would 
make the same response to any other questions concerning 
the production of those records, Gil was excused, and the 
proceedings were adjourned. The district court held a contempt 
hearing, and Gil was adjudicated in contempt because “the 
witness has failed and refused to comply with the order of 
court to provide the subpoenaed documents before the grand 
jury.” The judge recognized that this case did involve a 
substantial, non-frivolous issue, and granted our motion to 
stay Gil’s commitment pending outcome of an appeal.

On appeal, we did not contend that Gil’s privilege against 
self-incrimination applied to the contents of the records. We 
contended, rather, that having made a non-frivolous claim 
that authentication of the records would incriminate him, he 
could not be held in contempt absent findings by the district 
court that the fact of his possession was not of evidentiary 
significance, and that his production would not be used for 

evidentiary purposes.
After briefing and argument, the three-judge panel of the 

Third Circuit, took the appeal under advisement. The opinion 
which followed, authored by Judge Gibbons, held that, 
although the contents of a document may not be privileged, 
the act of producing the document may be; and a government 
subpoena compels the holder of a document to perform an act 
that may have testimonial aspects and an incriminating effect.

Since the district court made no finding that production 
and authentication would not tend to incriminate Gil, and no 
offer of statutory use immunity had been made, the judgment 
appealed from was reversed by a majority of the panel, over 
the dissent by the third member. The case was reported under 
the rubric, In re Grand Jury Matter Appeal of Gilbert J. (sic) 
Brown, 744 F.2d 338 (CA3, 1984).

The government filed a petition for hearing before the court 
in banc, which was granted; and the case was listed for re-

argument.
As I recall, the argument was 

held in the Ceremonial Courtroom, 
before Chief Judge Aldesert, and 
Circuit Judges Seitz, Adams, 
Gibbons, Hunter, Weis, Garth, 
Higgenbotham, Sloviter, Becker 
and Mansmann.

I cannot recall whether the order 
of argument was the same as it 
had been before the panel; that is, 
whether as appellant I argued first 
and last, or whether the government 
as the losing party before the 
panel had the right of rebuttal, but 
I recall that, at some point during 
the government’s argument, the 
thought crossed my mind that the 
matter was being treated as far more 
complicated than it really was; and 
I suddenly knew how to present the 
issue in a way that might cut the 
knot.

When I got up to argue, and had 
adjusted the microphone to suit 
my height, I said to the court that I 

would phrase the most salient point of my entire argument in 
the form of a rhetorical question.

“When is a subpoena not a subpoena?” I asked, and 
paused for the hoped-for expression of interest. Scanning the 
assembled judges, I caught the eye of only one, Judge Becker.

“The answer to the question,” I hastened to add, “is like the 
answer to the childhood riddle, when is a door not a door?”

“The answer to that riddle is that a door is not a door when it 
is ajar. And, turning to the riddle in this case, the answer is, that 
a subpoena is not a subpoena when it is an interrogatory....”

“The subpoena in this case did not just call for the production 
of documents. Whether the act of production is privileged or 
not is an issue that can be left for another day, and need not 
be decided today. The facts of this case clearly raise another 
issue, much more easily addressed and, I submit, much more 
easily resolved.

“The answer to that 
riddle is that a door is 
not a door when it is 
ajar. And, turning to 

the riddle in this case, 
the answer is, that 
a subpoena is not a 

subpoena when it is an 
interrogatory....”
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“The subpoena calls upon J. Gilbert 
Brown to produce documents which 
related to accounting services performed 
by him or under his supervision. The 
production of such documents would 
clearly constitute an admission not only 
that he possessed such documents but 
that he had performed or supervised 
the accounting services which related 
to those documents. Regardless of 
whether the act of production is 
ordinarily testimonial per se in a given 
case, it is clear that the act of production 
in this case would be testimonial, in 
that it would constitute an evidentiary 
admission.”

I felt I had reduced the issue to its 
essential question, and that the answer 
was clear.

To my surprise, Judge Gibbons noted 
the presence in the audience of the chief 
of appeals of the U.S. Attorney’s Office 
and called upon him to state whether 
Gil’s production of the subpoenaed 
documents would be used as evidence 
that he had prepared them. In response 
to an answer in the negative, Judge 
Gibbons then asked why the subpoena 
was phrased the way it was; and, 
looking at me, said, “And that, as far 
as I am concerned, is also a rhetorical 
question.”

The argument in banc took place 
on May 6, 1985. The court issued 
its opinion on July 23, 1985, in 
which Judge Gibbons, writing for 
an eight-member majority, held that 
Gil, as custodian of his professional 
corporation, could not be compelled to 
make self-incriminating disclosures that 
are testimonial; that is, to authenticate 
the records to be produced.

Judge Gibbons wrote, as he had 
in the panel opinion, that since the 
district court had given Brown no 
opportunity to establish that production 
and authentication would tend to 
incriminate him, and no offer of 
statutory use immunity was made, the 
order holding Brown in civil contempt 
was reversed, and that issue would have 
to be determined by the trial court if the 
government decided to make a further 
effort to enforce the subpoena duces 
tecum. The case was reported as In re 
Grand Jury Matter, Appeal of James 
Gilbert Brown, 768 F.2d 525 (CA3, 
1985).

We were, of course, gratified with 

our victory before the court in banc, 
and that our client’s civil contempt 
adjudication had been reversed.

For me, however, the most personally 
rewarding aspect of the successful 
outcome, was Judge Becker’s 
concurring opinion, joined by Judge 
Adams, in which he wrote: “In my 
view, the case involves testimonial 
incrimination beyond that inherent in 
the act of production because of the 
wording of the grand jury subpoena....

“As I read this subpoena, its request 
for production constitutes, in effect, an 
interrogatory that asks Brown, ‘Did 
you prepare the documents?’

“Brown’s compliance with 
the subpoena, therefore, would 
potentially result in substantially 
more incriminating testimony than 
that necessarily resulting from the 
production of corporate documents.”

The government did not seek 
certiorari, and the matter of the grand 
jury subpoena ended. The investigation 
continued, however, and eventually 
resulted in a prosecution. For reasons 
beyond recall, we did not represent Gil 
in defense of charges that he had filed 
false returns on behalf of several of 
his clients. Whether he was convicted 

by plea or trial, I do not recall, but I 
remember that the word on the street 
was that he had “taken a fall” to 
protect his clients, and he was hailed 
in his community as someone whose 
loyalty could be trusted. He received 
a short sentence, and returned to a 
successful accounting practice, which 
he maintained until his death 20 years 
later.

In the meantime, the U.S. Supreme 
Court “put to bed” the issue that had 
so troubled the courts. In 1988, in 
Braswell v. U.S., 487 U.S. 99, the 
court held that the sole shareholder of 
a corporation acting in his capacity as 
custodian of corporate records may not 
resist a subpoena for such records on the 
ground that the act of production would 
violate his Fifth Amendment privilege 
against compelled self-incrimination.  

The court further held, however, 
that, since the custodian acts as the 
corporation’s representative, the act 
of production is deemed an act of the 
corporation, not the individual, and the 
government may make no evidentiary 
use of the “individual act” of production 
against the individual.

When I informed Gil of the Supreme 
Court’s opinion, he thought about it for 
a minute, and then said, “What helped 
Braswell wouldn’t have helped me. In 
fact, the decision in Braswell means 
every judge in my case got it wrong. 
The majority was wrong in holding that 
the custodian of a one-man corporation 
has Fifth Amendment protection 
against producing records that would 
incriminate him. The dissent was right 
about that. But the dissent was wrong 
in holding that the act of production 
could be used as evidence against the 
custodian. The majority was right about 
that. So, no one got it right?”

“Well,” I said, “Judge Becker got it 
right. He went right to the heart of the 
matter and didn’t get distracted by the 
bigger issue. Actually, he got it right 
because he didn’t have his own agenda. 
He just used his common sense.”

“When it comes to the law,” said Gil, 
“I don’t think common sense is all that 
common.”

Steve LaCheen (slacheen@concentric.
net), a partner with LaCheen, Wittels & 
Greenberg, is a member of the Editorial 
Board of The Philadelphia Lawyer.

“He went right to 
the heart of the 

matter and didn’t 
get distracted by 
the bigger issue. 
Actually, he got it 
right because he 

didn’t have his own 
agenda. He just 

used his common 
sense.”


