
When Good Intentions Backfire
Workers’ compensation

8   the philadelphia lawyer   Winter 2010

Our profession requires that we 
zealously represent the interest 
of our clients with competence, 

due diligence and an abiding loyalty to 
their wishes.  

Sometimes, though, what seems like 
good lawyering can come back to haunt 
you. Take subrogation – it is often hard 
to explain, much less con-
vince, your client that their 
employer has a right of 
subrogation against work-
ers’ compensation benefits 
received for a work injury. 
It’s even tougher to explain 
that the size of the lien may 
leave them with little, if 
any, money from their civil 
suit. When faced with that 
situation, you may often 
feel you’re working for the 
employer’s carrier rather 
than your client, and that’s a 
bitter pill to swallow. Nev-
ertheless, employers have 
an absolute right of subro-
gation, and without compromise, the end 
result for clients can be disappointing. 
Assuring fair results for clients can be 
a challenge; particularly, when the costs 
and liens leave a meager result. Some 
lawyers, for reasons ranging from empa-
thy for their clients to public service, re-
duce their fees to assure what they view 
is a fair result. If you decide to make this 
sacrifice, be sure it doesn’t backfire as it 
did for a lawyer in a recent 6-1 decision 
from the Commonwealth Court in Good 
Tire Service v. WCAB (Wolfe), decided on 
July 15, 2009.

In Good Tire Service, the claimant suf-
fered a work injury from an automobile 
accident. The employer’s carrier paid 
wage loss and medical benefits. The 

claimant later filed a third-party action, 
which settled for $75,000. At settlement, 
the workers’ compensation lien was 
$48,259.32. 

The claimant’s attorney prepared a settle-
ment agreement and determined that the 
costs of recovery left the employer with 
a net lien of $28,478.67. The costs were 

based upon a 40 percent contingency fee, 
which was deducted and deposited in the 
firm’s operating account before distribu-
tion. After making the standard calcula-
tions, the claimant’s net settlement was 
$15,794.08. The claimant’s attorney was 
troubled by his client’s net settlement. 
Consequently, he waived a portion of 
his fee in the amount of $9,205.82 to 
bring his client’s compensable damages 
to $25,000, which he believed was fair 
result when taking into account pain and 
suffering, which is not compensable un-
der the Act, and the severity of injuries 
sustained in the auto accident.

Unfortunately, the employer’s carrier 
didn’t feel the lawyer could remit a por-
tion of his fee without adjusting the net 

lien. Consequently, the carrier refused to 
accept the $28,478.67 and filed a review 
petition. The Workers’ Compensation 
judge granted the petition concluding 
that the refunded attorney fee was not 
an incurred cost of recovery and, there-
fore, ordered the claimant to reimburse 
the employer’s carrier in the amount of 
$34,485.67.

The Appeal Board reversed 
the decision reasoning that 
the fee waiver was a “gra-
tuity” from the attorney 
and, therefore, not subject 
to subrogation. The Appeal 
Board also opined that the 
“gratuity” fostered the hu-
manitarian purposes of the 
Workers’ Compensation Act. 
Commonwealth Court dis-
agreed and reinstated the 
judge’s decision.

The court held that the 
employer’s subrogation 
lien could not be altered 

by equitable principles (Thompson v. 
WCAB (USF&G Co.), 566 Pa. 420, 781 
A.2d 1146 (2001)). The court rejected 
the claimant’s argument that a remitted 
fee following distribution was a waiver 
made solely at the discretion of his at-
torney. The court reasoned that such an 
arrangement lacked statutory support 
and would “[o]pen the door to sham fee 
arrangements specifically calculated to 
avoid the law regarding employers’ sub-
rogation rights.” Accordingly, whether 
the reduced fee was a refund, waiver, or 
gratuity, the court saw the reduction as a 
circumvention of the employer’s subro-
gation rights.

In a dissenting opinion, Judge Doris A. 
Smith-Ribner wrote that what an attorney 
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does with his fee confers no right upon the claim-
ant or his employer. Consequently, because the 
fee belonged to counsel at settlement, he was 
free to do whatever he pleased with his money, 
including making a refund to his client. Judge 
Smith-Ribner, therefore, concluded that the em-
ployer had no right against the fee waiver under 
the Act.  

The claimant filed an allocatur petition with 
the Pennsylvania Supreme Court. The final 
word on this issue, therefore, remains to be 
seen. Nevertheless, this case illustrates how 
a lawyer’s well-intentioned motives can have 
unintended results.

While the Commonwealth Court praised the 
claimant’s attorney for his professionalism and 
public service, his good intentions failed to 
outweigh the potential for abuse under the Act.  
Consequently, the lawyer’s sacrifice to assure 
a fair result for his client is, for the moment, 
in vain.

Daniel Vincent DiLoretto (ddiloretto@harvpenn.
com) practices workers’ compensation law at 
Harvey, Pennington Ltd.
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Thank You to All Challenge ParticipantsAttention Center City Law Firms!  
It’s time to roll up your sleeves and donate blood during the 

2009/2010 Winter Blood Donation Challenge.

Since the American Red Cross Legal Challenge began in 

have contributed over 5,300 units of blood to the local blood 
supply - enough blood to help save almost 16,000 lives!

We Need Your Help Once Again.
From December to February, the American Red Cross will 

the blood supply during the tough winter months.  You can 
make an appointment to donate by calling 

1-800-GIVE-LIFE or visiting pleasegiveblood.org.         

please contact Robyn Biskup of the American Red Cross at 
215.451.4971 or biskupr@usa.redcross.org.

IT’S THE WINTER LEGAL CHALLENGE!


