
  Vol. 75, No. 2                      Philadelphia Bar Association Quarterly Magazine                      Summer 2012

10 Questions for Judge 
Bonnie Brigance Leadbetter

By Alice Buggy

A Return to 
the Stage

By RichARd hAns MAuReR

By MArk L. MorriS

Beyond 
School Walls
Lawyers Mentor 
Philadelphia Children







Features

12    Lawyers in the News 
          It’s just a matter of time until we see things like this written 

about attorneys
         By Peter Vaira

16    10 Questions for Judge  
Bonnie Brigance Leadbetter

          Judge Leadbetter reflects on her time as president judge of 
Pennsylvania’s Commonwealth Court 

         By alice Buggy

24    Beyond School Walls 
          Attorneys and children both benefit from Big Brothers Big 

Sisters program
         By Mark l. Morris

30    Annals of Justice – Cannon Fire
          She came looking to file a lawsuit for slander  

against a co-worker
         By steVe lacheen

32    A Return to the Stage 
          Cellist finds similarities between concert performance and the 

practice of law
          By richard hans Maurer

36    Leveling the Playing Field 
          Notwithstanding the law, a jury can decide to do the  

right thing
          By edward w. silVer

41     The Groucho Lawyer 
          A friend reacts to a man’s decision to pursue a career  

in the law
          By Michael J. carroll

Departments

4   From the Editor By daniel J. siegel

6   Briefs  

7   In Memoriam  

9   Readers’ Comments

10  Family Law
      By Julie a. auerBach and elaine sMith

         Hague Convention determines jurisdiction in international 
custody cases

42 Technology
     By daniel J. siegel

         A roundup of devices, services and ideas that make life easier 
for the average attorney

46 Book Review
     By alfred w. PutnaM Jr.
         Mortals with Tremendous Responsibilities – A History of  

the United States District Court for the Eastern District of 
Pennsylvania

48 That Was Then - 1992
         ‘Struggle for Justice’ Law Week 1992

The PhiladelPhia

lawyer
conTenTs

2   the philadelphia lawyer   Summer 2012

Vol. 75, No. 2                       Philadelphia Bar Association Quarterly Magazine                        Summer 2012

30

24





from the editor

Escape the Cocoon of Your Practice
B y  D A N I E L  J .  S I E G E L

I  am writing this the day after returning from the spring 
meeting of the American Bar Association Law Practice 
Management Section (LPM). ABA’s LPM is devoted 
to helping law firms of all sizes with marketing, man-

agement, technology and finance. What struck me about this 
meeting, and the many others I have attended, is that as much 
as individual lawyers think that they face unique issues, the 
opposite is actually the case. This is 
the same lesson I have learned as the 
author of the “Technology” columns 
for this magazine and for Trial, the 
magazine of the American Associa-
tion for Justice. 

In that context, I now look back at 
my tenure as editor of this magazine, 
which concludes with this issue. In 
reviewing the issues this publication 
has examined, I note that no matter 
what the topic, we address themes 
that almost always are relevant to 
most attorneys, regardless of their 
practice areas or the size of their 
firms. Despite this commonality, 
however, we remain in many ways a 
fragmented profession.

Yet ABA’s LPM Section seems to 
cut through those artificial barriers. 
What I have enjoyed most in my 
years of activity with the Section 
is the fact that our “actives,” as we 
are called, come from firms of all 
sizes, practice in virtually every area 
of law, and also include consultants 
and a large contingent of Canadian 
members. Because we all care about 
improving how we practice, what we 
practice is less important and, as a 
result, I have become close friends 
with many fascinating people with whom I would never have 
crossed paths.

In that vein, I thought about my decades of activity with the 
Philadelphia Bar Association and the friendships developed 
over the years. What struck me most is the same theme – my 
activities have allowed me to meet and become friends with 
many people I would never have otherwise met. Yes, I value 
the relationships with fellow workers’ compensation lawyers, 
but I likely would have met them merely because we frequent 
the same courtrooms and attend the same CLEs. On the other 
hand, my work on this publication and my membership on the 
Professional Guidance Committee have opened other doors.

So what does this mean? It means that we all need to explore 
opportunities outside of our cocoons of practice. We need to 
read about what other lawyers are doing, such as Kelly Tillery’s 
fascinating article in the last issue about the many rock stars he 
has worked with. We need to join committees in this Association, 
and others in which we are members, that go beyond the focus 
of our practices. And lastly, we need to recognize the diversity 

of our fellow lawyers, and discover 
that each of us brings far more to the 
table than our expertise in one or two 
types of law.

In retrospect, it is also clear that 
my career is a microcosm of this 
message. When I applied to law 
school, I dreamed of becoming a 
newspaper reporter who covered the 
U.S. Supreme Court, summarizing 
the court’s pronouncements in The 
New York Times or one of the three 
TV networks then in existence. Like 
many dreams of youth, mine did not 
come true, and it’s safe to say that 
at this point in my life, it probably 
won’t come true in the future.

Before dreaming of becoming a 
Supreme Court reporter, I had also 
wanted to become a sports writer, in 
particular the beat writer covering 
the Phillies for the Philadelphia 
Daily News. When I made the 
decision to pursue law school instead 
of becoming a journalist, I did so 
because of my concern that that life 
might not be as exciting as I had 
wanted if I ended up covering high 
school sports in small towns. Of 
course, I could never have anticipated 
the demise of the print media. 

Fortunately, I had another dream – to write books. As long as 
I can remember, I loved books and saw myself writing them. 
This dream has come true, in large part because of the many 
legal professionals who have crossed my path. In fact, each 
book would never exist if I had merely limited my professional 
interactions to those who only practiced in the areas that I 
did. Never could I have imagined that I would have been the 
author on a treatise about the ethics of changing law firms 
or about litigation software. While my practice now includes 
ethics and disciplinary representation, and my consulting firm 
assists lawyers and their staffs with many types of software and 
technology, these avenues appeared because of whom I met.
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As I noted above, with this issue, I step 
down as editor, and move from the head 
of the table back to my longtime seat 
along the side. Because the editorship 
rotates annually among the members of 
the Editorial Board, it is unlikely that 
I will have the opportunity to serve as 
editor again. But therein lies the beauty 
of this publication, and this change 
embodies my career and helps affirm 
my message that change is good.

Every editor and every member of 
our Editorial Board (if you’re interested 
in joining us, send Senior Managing 
Editor Jeff Lyons an email at jlyons@
philabar.org for more information) 
offers a different perspective, and many 
of the members appointed with me in 
2003 have helped in many subtle ways 
to change the nature of this publication. 
These changes assure that the magazine 
remains vital and diverse, and that 
members can always open its pages 
knowing that we publish articles and 
commentary not found in any other 
legal publication.

In conclusion, to the readers of this 

magazine, thank you for allowing me 
to serve you this year. And to all of 
you, I offer this final message: don’t be 
afraid of change and don’t be afraid of 
focusing on your passions. Some who 
know me will chuckle at the idea that 
I am celebrating the concept of change. 
In many ways, I am a creature of habit 
– my family and colleagues know my 
daily routine almost as well as I do. But 
in many ways, my career has embodied 
change, and change can be wonderful. 
Doing what you love is a blessing, as 
is seeing your children every night 
for dinner. Thus, when you have the 
opportunity to serve as an editor, or in 
whatever position you really want, you 
need to appreciate just how satisfying 
it is to devote time to doing what  
you love.

Daniel J. Siegel (dan@danieljsiegel.com), 
the editor-in-chief of The Philadelphia 
Lawyer, is a local attorney who operates the 
Law Offices of Daniel J. Siegel, LLC and 
is the president of Integrated Technology 
Services, LLC.



T
his year’s Bench-Bar & An-
nual Conference at Revel in 
Atlantic City, N.J., will have 

a decidedly political feel to it thanks to 
guest speakers Ann Compton of ABC 
News and Dick Polman of The Phila-
delphia Inquirer.  

Compton, the first woman television 
reporter assigned to cover the White 
House, will be the speaker at the plenary 
luncheon on Friday, Oct. 5. Compton 
has covered seven different presidents 
for ABC and has traveled around the 
globe and through all 50 states with 
presidents, vice presidents and first 
ladies. Twice during campaigns she 
was invited to serve as a panelist for 
presidential debates (1988 and 1992) 
and she was assigned as a floor reporter 
at the 1976 Republican and Democratic 
National Conventions.

Polman, the Inquirer’s national 
political columnist, will present a 
local perspective on the presidential 
election at breakfast on Saturday, Oct. 

6. Polman writes a daily political blog 
for NewsWorks, the news website 
at WHYY. He has covered every 
presidential campaign since 1988 
and has covered House and Senate 
races nationwide. In addition to his 
own journalism, he currently teaches 
political commentary writing and 
journalistic writing at the University of 
Pennsylvania, where he is on the full-
time faculty as “Writer in Residence.” 
He has been a frequent guest on 

C-SPAN, CNN, MSNBC, the BBC, 
and various NPR shows, most notably 
as a regular guest on WHYY’s “Radio 
Times.”

A total of 21 CLE seminars with a 
maximum of 6 credits are available at 
the Bench-Bar & Annual Conference. 
More than 400 judges and attorneys 
are expected to attend at the new $2.6 
billion beachfront Revel. For more 
information, visit philabenchbar.com.

A
lmost four in 10 (39 percent) 
attorneys polled said their 
law firm does not have a 

succession plan in place for its key 
leadership roles. Among those without 
succession plans, close to half (49 
percent) said there are no intentions to 
develop one, according to the survey 
by Robert Half Legal.

“Leadership transition planning is 
an issue that many law firms often put 
on the back burner until a managing 
partner or practice group leader 

retires or resigns. The best time to 
create a succession plan is when one 
isn’t needed,” said Charles Volkert, 
executive director of Robert Half 
Legal. “Proactive planning not only 
ensures the transfer of knowledge and 
business continuity but it also adds to 
the stability of the firm, which can be 
beneficial to employees, shareholders 
and clients alike.”

Volkert noted it can take years for 
firms to identify and train new leaders 
for key roles. “When developing 

succession plans, consider a broad 
spectrum of issues, including day-to-
day operations, client service, business 
development and practice group 
management,” he added.

Volkert offered five tips for effective 
succession planning:

•  Determine which specialties are 
core business areas and what effect 
the retirement of staff supporting 
these areas will have on the firm.

•  Look beyond a potential successor’s 
legal expertise and client roster to 

bench-bar ■ succession ■ more hiring ■ in memoriam ■ law firm mergers ■ scams

BriefsBriefsBriefs
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A
n upbeat outlook on sales will prompt nearly one in 
three U.S. small business owners to add employees 
through the third quarter as their optimism returns to 

positive levels unseen since before the “Great Recession” of 
2008-2009, according to the PNC Economic Outlook survey’s 
newest findings.

The spring findings of PNC’s biannual survey, which began 
in 2003, show expectations for sales and 
profits have rebounded from near-historic 
lows last fall and that owners have growing 
optimism about the U.S. economy, and 
their own company’s prospects. Nearly 
three in four (70 percent) plan to invest in 
their business by the fourth quarter.

The spring 2012 survey of small and mid-
sized Pennsylvania business owners shows 
a significant improvement in business 
expectations and optimism compared to autumn 2011, and a 
return to positive levels for hiring, profits and sales unseen 
since 2008. More Pennsylvania owners plan to raise selling 
prices to preserve profits in the face of higher non-labor and 
health care costs. These findings strongly support the PNC 
economists’ baseline forecast that the U.S. economic and jobs 
recovery will continue in 2012-2013. 

The findings from the survey show growing intentions to 
add new employees at small firms, which do the lion’s share 
of hiring. Private sector job growth, especially among small 
businesses, is essential to sustaining the recovery. Eighteen 
percent of the Pennsylvania small business owners expect to 
hire full-time employees by the fourth quarter, up significantly 
from autumn 2011 (9 percent) and the highest since spring 
2008 (23 percent). Only 7 percent plan to reduce full-time staff, 
the lowest since spring 2008 (6 percent). Plans to hire part-time 
employees are also on the rise. Improving outlooks for sales or 
business expansion plans are cited by 67 percent of owners as 
top reasons to add employees.

Despite the good news, inflation expectations remain 
elevated, as two in five owners (40 percent) plan to raise 
their selling prices, while only 7 percent intend to cut prices, 

indicating a significant rise in pricing pressures. Two-thirds (69 
percent) plan to increase prices by more than 2 percent, which 
is Federal Reserve’s inflation “goal.”

The PNC Financial Services Group, Inc. (NYSE: PNC) is one of the na-
tion’s largest diversified financial services organizations providing retail 
and business banking; residential mortgage banking; specialized ser-

vices for corporations and government entities, 
including corporate banking, real estate finance 
and asset-based lending; wealth management and 
asset management. METHODOLOGY: Artemis 
Strategy Group conducted the telephone survey 
from January 25 to March 12, 2012, among small 
and mid-sized businesses. 1,697 interviews were 
conducted nationally. Sampling error is +/-8% at 
the 95% confidence level based on 152 interviews 
in Pennsylvania. DISCLAIMER: This report was 

prepared for general information purposes only and is not intended as 
specific advice or recommendations. Any reliance upon this information 
is solely and exclusively at your own risk. 
©2012 The PNC Financial Services Group, Inc.  All rights reserved.

determine whether that person is able to create a vision 
and inspire others. The best candidates often bring a 
variety of skills to the table.

•  Ask a departing employee to develop a plan for sharing 
as much knowledge as possible with his or her successor, 
such as conducting an analysis of work and preparing 
documentation to capture critical information.

•  Once a successor has been identified, it’s wise for leaders 

to engage in active mentoring. This may include inviting 
the professional to key meetings, and making him or her 
aware of challenges to the business.

•  Vacations can be an opportune time to put a future leader 
in charge and see how that person performs. Having an 
eventual successor take the reins during absences also 
may make time off more relaxing for senior attorneys.

I
n the Spring 2012 edition of The Philadelphia Lawyer, 
Allan L. Marmon was mistakenly listed in the In Me-
moriam section due to a clerical error. To quote Mark 

Twain, the reports of his demise were “greatly exaggerated.” 
The Philadelphia Lawyer apologizes for the error.

Aaron Blumberg
Mar. 20, 2012, Age 74

Herbert K. Fisher
Mar. 11, 2012, Age 84

Ian Hemphill
Mar. 1, 2012, Age 53

Joseph S. Ziccardi
Mar. 4, 2011, Age 77

Hon. Frank J. Montemuro Jr.
Mar. 29, 2012, Age 87

Robert M. Smith
Apr. 4, 2012, Age 90

Donald J. Goldberg
Apr. 7, 2012, Age 81

Karen Detamore
May 1, 2012, Age 62

William J. O’Brien
May 7, 2012, Age 77

Hon. Louis H. Pollak
May 8, 2012, Age 89
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■   i n  M e M o r i a M  ■

Please send In Memoriam notices to 
tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?

For information, call Lynne Brown, 
Foundation Executive Director, at 215-238-6347.

Clearing the Record

Main Street Upbeat as Hiring Horizon Brightens for Small Business



Beware of Collection, Settlement Scams
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T
here were 14 law firm merg-
ers and acquisitions an-
nounced in the United States 

in the first quarter of 2012, according 
to Altman Weil MergerLine. This con-
tinues the rebound of law firm combi-
nations that began in the fall of 2010 
and held through all of 2011. 

“We’ve averaged about 15 mergers 
and acquisitions in each of the last six 
quarters,” said Altman Weil principal 
Eric Seeger. “The pace of merger 
activity is holding steady at pre-
recession levels.” 

Typically, there are one or two big 
law firm mergers announced in the first 
quarter of the year, as well as a spate 
of small acquisitions and combinations 
— and 2012 is no exception. There 
was one large law firm merger in the 
quarter, while the balance of reported 
combinations involved either the 
acquisition of a firm with 20 or fewer 
lawyers, or the merger of two small 
firms. 

In January, Atlanta-based McKenna 
Long & Aldridge announced its 
intention to merge with California 
law firm, Luce Forward Hamilton 
& Scripps. The merger, which was 
finalized in March, created a new firm 
of more than 550 lawyers.

Five large law firms made geographic 
moves, expanding their footprints with 

small, strategic acquisitions. K&L 
Gates acquired Marini Salsi Picciau in 
Milan, giving the firm its first Italian 
office. Littler Mendelson moved into 
Memphis with the acquisition of labor 
and employment boutique Kiesewetter 
Wise Kaplan Prather. Jackson Lewis 
strengthened its position in Milwaukee 
by combining with Simandl & Prentice.  
Baker Donelson made its second 
acquisition in the hot Houston market, 
with Drucker Rutledge & Smith.  And, 
Womble Carlyle added an office in the 
South Carolina capital by acquiring 
Hall & Bowers in Columbia.

Carroll Burdick & McDonough, a San 
Francisco-based firm with 72 lawyers, 
made the only other cross-border deal 
of the quarter.  The firm combined with 
Schweiger & Partners, a five-lawyer, 
intellectual property boutique with 
offices in Germany and Singapore.

“In this type of combination, the 
larger firm is able to acquire new 

client relationships in new markets 
and the smaller firm is able to execute 
a transition that works for the partners 
and their clients,” Seeger explained. 

In addition to the 14 new law firm 
combinations announced between 
January and March 2012, there were 11 
deals announced at the end of last year 
that were finalized in the first quarter.  
This is also typical of the annual pattern 
of merger activity. 

There were several noteworthy deals 
in this category, including; Bryan 
Cave’s acquisition of Holme Roberts & 
Owen to create a firm with more than 
1,000 lawyers; and the merger between 
Faegre & Benson, a 447-lawyer 
firm headquartered in Minneapolis, 
and 323-lawyer Indianapolis firm,  
Baker & Daniels.

Law Firm Mergers on the Rebound

W
e who practice creditors’ 
rights and family law 
have been inundated by 

offers to take cases that turn out to be 
scams. Here’s how it works:

I receive an email from a foreign 
company, usually in the Far East or 
United Kingdom, or sometimes from 
their alleged attorney there. The email 
recites a debt owed by a company in my 
jurisdiction to the creditor, and might 
even include copies of agreements and/
or invoices. It goes on to say that the 
debtor wants to resolve this amicably 
and for me to respond with a fee 
proposal.

If I do that I’ll get an email 
acceptance back with an instruction to 

take no action yet. Then, amazingly, 
within a few days I’ll receive a check, 
purportedly from the debtor, sometimes 
a bank check, perhaps for hundreds of 
thousands of dollars, payable to my 
firm (frequently on an out-of country 
bank).

The creditor will then email me, 
urging me to deposit the check and 
make immediate distribution. If I do so, 
the check will eventually be dishonored, 
which may take several weeks, even if it 
appears to be a cashier’s check.  It turns 
out the check is a forgery or stolen.

That means my escrow account is 
out the money sent to the creditor, 
plus bank bounced check charges, an 
expensive lesson. Of course, attempts 

Get Published in

The Editorial Board of this mag-
azine welcomes submissions 
from attorneys and other pro-
fessionals who wish to share 
their expertise on law-related 
topics.

Articles must be original and 
previously unpublished.

Manuscripts should adhere to 
the following word counts:

*  Major Law-Related 
       Articles: 2,000 words
*  Other Law-Related 
      Features: 1,500 words
*  General Interest: 1,500 words
*  Fiction: 1,000 words
*  Practice Areas: 750 words
*  Essays or Humor: 750 words
*  Book Reviews: 750 words

For more information 
about submitting articles, 

e-mail: tplmag@philabar.org.
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to communicate with the creditor or its 
supposed counsel thereafter elicit no 
response.

A variation of this scheme is addressed 
to family lawyers. It recites a property 
settlement agreement with a balance 
due by an ex-spouse in my jurisdiction, 
and may even attach a copy. The same 
scenario unfolds thereafter, with the 
same results.

No lawyer wants to turn down 
business, even if received anonymously 
over the Internet; i.e., not referred by 

a known client or attorney. And it’s 
very tempting to have a large check in 
hand and think of the amount of the fee 
available.

However, it is probably best to 
assume that any claim received as 
above is an attempted scam, and simply 
not respond, or decline it. I have a pre-
drafted response my secretary now 
uses, conditioning the acceptance of 
the claim on full disclosure of contact 
information for creditor and debtor, 
refusal to deposit checks drawn on out-

of-country banks, and no distribution 
to be made until I am certain the check 
has cleared. That usually motivates the 
sender to stop contacting me (they infer 
that I am aware of these scams).

On the few occasions I believed the 
claim might be legitimate, I then got a 
check. If it was an out-of-country bank, 
I emailed a refusal to deposit it based 
upon my previous conditions. Usually 
I heard nothing thereafter, other than 
another request to deposit it. If on an 
American bank, I satisfy my curiosity by 
contacting the debtor directly. Usually 
I’m told they never had dealings with 
the creditor, and have no account at the 
bank involved, or that the check was 
stolen. When I email that information 
to the creditor, I hear nothing again.

Be alert to these scams!

– David I. Grunfeld

To the Editor: 
I have written a book chapter on auctions, called “Auction 

Pricing,” which will be published shortly in the “Oxford 
Handbook of Pricing Management.” My own specialty is 
combinatorial auctions, which are auctions on which bids 
can be placed on packages of items. The reason I am writing 
to you is that I had discovered that the very first mention of 
combinatorial auctions in print was in The Shingle in 1955.  
[McLean, L. (1955). “Auction Anecdotes,” The Shingle 
(Philadelphia Bar Association) 18 (3), pp. 65-70]. 

I am happy to be able to correct a mistake in the auction 
literature. Up until this point, this paper has always been cited 
as having been published in the Oklahoma Bar Review that 
same year. However, the Oklahoma Bar Review indicates that 
that was a reprint from The Shingle (which no one seems to 
have noticed!). Through the good offices of Senior Managing 
Editor Jeff Lyons the year before last – specifically, he provided 
me with a copy of the original article as well as the correct 
citation – I have been able to provide the correct reference now 
to The Shingle.

Professor Richard Steinberg
Chair in Operations Research & Head of 
Management Science Group
Department of Management
London School of Economics
Houghton Street London WC2A 2AE UK

To the Editor: 
We certainly appreciate Peter Vaira’s interest (The 

Philadelphia Lawyer, Spring 2012, “Civil Practitioners Can 
Aid Defender Association”) in providing assistance to the 
Defender Association. We have found over several decades 
that “a few hours a month” does not work for us. We have had 
volunteer attorneys for six months to 12 months who have been 
quite helpful and have gained valuable trial experience.

We would appreciate the private bar supporting our efforts 
with the city to achieve parity of resources, including salaries, 
with the prosecution.

Ellen T. Greenlee
Chief Defender
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H
ague Convention on 
the Civil Aspects of 
International Child 
Abduction is a treaty 
that addresses the 

problem of parents unlawfully removing 
children from the country where they 
reside. To be clear, the Convention is not 
designed to determine the custody rights 
of each parent. Instead, it is designed 
to determine which country should take 
jurisdiction over the custody case. The 
Hague Convention can also be used to 
secure a parent’s rights of access to his 
children.

The Hague Convention requires each 
participating country to establish what is 
called a “Central Authority” to oversee 
and administer the implementation of 
the provisions of the Hague Convention. 
The United States Central Authority 
is the Office of Children’s Issues, 
Department of State, Washington, D.C. 
At present, 87 countries are signatories 
to the Hague Convention. (See Status 
Table: Convention of Oct. 25, 1980 
on the Civil Aspects of International 
Child Abduction, Hague Conference on 
Private International Law.)

A petitioning parent can use the 
central authority of either the country 
where the child was habitually residing 
or the country where the child was 
removed, or both, to obtain assistance 
in effectuating the return of the child. 
Central authorities are to provide 
assistance to the petitioning parent 
in the form of locating the abducting 
parent; finding the petitioner attorneys 
who have experience in litigating 
Hague cases; providing information as 
to the laws of the country of the child’s 
habitual residence; preventing further 
harm to the child by taking provisional 
measures; and providing information 
relating to the social background of the 
child.

The provisions of the Convention 

are implemented in the United States 
through the International Child 
Abduction Remedies Act (ICARA). 
ICARA provides that a Petition for the 
Return of a Child brought under the 
Hague Convention can be filed in either 
state or federal court. Many family law 
practitioners may file the petition in 
state court simply because they are more 
comfortable and more familiar with state 
court proceedings. However, a potential 
risk of filing a Hague Petition in state 
court is that the state courts, which 
routinely handle child custody cases, 
will not be sensitive to the distinction 

between a Hague case, which deals with 
a jurisdictional issue, and a best interests 
determination required in a typical 
custody case.  

Federal courts, which do not routinely 
handle custody cases, may consequently 
be more inclined to follow the letter of 
The Hague Convention law and not slip 
into a best interests determination.

To prove a wrongful removal under 
The Hague Convention, the petitioner 
must prove by a preponderance of the 
evidence that the child was wrongfully 
removed from the child’s country 
of “habitual residence.” The Hague 
Convention does not define “habitual 
residence.” The determination by 
the courts of a child’s “habitual 
residence” is intended to be a fact-based 
determination. In addition, the petitioner 
must establish that he had custody rights 
at time of the removal and that he was 
exercising his custody rights at the time 
of the removal.

There are several narrow defenses 
available to the abducting parent. 
When the court, either federal or state, 
concludes that the elements of a prima 
facie Hague case of wrongful retention 
or removal have been established by 
the petitioner, the burden shifts to the 
respondent to prove an affirmative 
defense against the return of the child 
to the country of habitual residence.  
Karhainen, 445 F. 3d at 228 (citing 
Baxter, 423 F. 3d at 368) and Abbott 
v. Abbott 130 STC 1983, 1997 (2010). 
“A return order is not automatic, i.e. 
return is not required if the other parent 
can establish that a Hague Convention 
exception applies.” Affirmative defenses 
are to be narrowly construed and are 
contained in Articles 12, 13 and 20 of 
the Convention. 

Article 12, known as the “Well-
Settled” defense, applies if the child 
or children are in the new country for 
one year or greater from the date of the 

Determining Jurisdiction
family law By JuLIE A. AuERBACh AND ELAINE SMITh

Hague Convention Decides Which Country  
Takes Custody Cases in International Child Abductions

To prove a 
wrongful removal 
under the Hague 

Convention, 
the petitioner 

must prove by a 
preponderance 
of the evidence 
that the child 

was wrongfully 
removed from 

the child’s 
country of 
“habitual 

residence.”
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abduction to the date of the filing of the 
Hague petition. If more than one year has 
elapsed from the date of the wrongful 
removal or retention and sufficient 
evidence is presented that the child is 
well-settled in his new environment, 
the defense will apply. The one-year 
period can be tolled if the abducting 
parent conceals the whereabouts of the 
child from the other parent. (Hague 
Convention Analysis, 51 FED REQ. at 
10, 494)

Factors the court looks to in 
determining whether the well-settled 
defense applies include the length of and 
stability of the child’s new residence; 
the child’s connections to the new 
country; the age of the child; the child’s 
attendance at school; the stability of the 
parent’s employment or other means 
of support; the child and the abducting 
parents network of friends and relatives; 
the level of parental involvement in the 
child’s life; and the immigration status 
of the child and the parent. Castillo v. 
Castillo 597 F. Supp.2d 438.

Article 13 also contains several 
defenses. The first, known as the “age 

and maturity” defense, provides a 
defense to return when the child objects 
to being returned and has attained a 
degree of maturity and an age at which 
it is appropriate to take account of his 
views. DeSilva v. Pitts 481 F. 3d 1279, 
1286 (10 CIR 2007). In considering the 
defense, the courts will look at whether 
or not the child’s wishes are “the product 
of undue influence.” (Hague Convention 
Analysis, 51Fed REG at 10, 509 the 
“limitations of obligation to return”).

Another Article 13 defense is when the 
person from whom the child was removed 
was not exercising custody rights at the 
time of removal or retention or had 
consented to or subsequently acquiesced 
in the removal or retention. The person 
who opposes the return has the burden 
of proving that the other parent was not 
actually exercising custody rights at the 
time of the removal or retention, or that 
there was a consent or acquiescence to 
the removal or retention. Article 13 also 
provides for the “grave risk of harm” 
defense. The defense is established if 
sufficient evidence is presented that 
the child would be exposed to a grave 

risk of harm if ordered to return to the 
country of his habitual residence. Sexual 
or physical abuse are examples of a 
grave risk of harm.

Article 20 provides a defense if 
sufficient evidence is presented that “the 
return of a child should not be permitted 
by the fundamental principles of the 
requested state relating to the protection 
of human rights and fundamental 
freedoms.

If one of the above defenses applies, a 
child will not be returned to the country 
of his habitual residence even if a 
wrongful removal is established.

There are resources available online 
for the practitioner trying a Hague 
Convention case. See the National 
Center for Missing and Exploited 
Children, www.missingkids.com and 
the U.S. Department of State, travel.
state.gov/abductions.

Julie A. Auerbach (jauerbach@astorweiss.
com) is a partner with Astor Weiss Kaplan 
& Mandel, LLP. Elaine Smith (es@
smithhorwitz.com) is a partner with Smith 
and Horwitz, Attorneys at Law.
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Lawyers in The News
Look for these news ArticLes thAt i AM sure wiLL AppeAr in the neAr future

By Peter Vaira

Vol. 75, No. 2                       Philadelphia Bar Association Quarterly Magazine                         Summer 2012

T he Philadelphia Bar 
Association announced 
that the annual Go 

Green Award will be given to 
Williard Winslow of the firm of 
Chadsworth Currey. Winslow, a 
former U.S. Navy enlisted man, 
proposed that every person in the 
800-member firm of Chadsworth 
across the country take Navy 
showers. (A Navy shower consists 
of not running the water while 
lathering up, and only running 
the shower while rinsing off). 
Winslow pointed out that this 
would cut the average use of three 
gallons per shower down to one 
gallon. In the 800-member firm, 
that amounts to a saving of 1,600 
gallons of water per day or nearly 
600,000 gallons of water per 
year. The Bar Chancellor pointed 
out the great potential of water 
savings if this practice were to be 
adopted by the entire Philadelphia 
Bar.

T he Culver CLE 
Group announces 
a Solo Practitioner 

Program. Attorneys who are 
contemplating opening a solo 
practice office will be offered 
the opportunity of spending 
a day with Clyde Ellsworth 
in his solo practice office in 
Lancaster County. Participants 
will spend the day at his office 
located in his John Deere Farm 
Equipment agency. Participants 
will observe Ellsworth dealing 

with a range of clients from the 
dairy farming, lumbering and 
nursery industries. Participants 
will also accompany Ellsworth 
on an actual client visit to a 
local feed store. Ellsworth will 
devote a portion of the program 
to alternative fee arrangements, 
such as payment in lawn 
supplies or heating and dairy 
products. The program is worth 
six substantive and one ethics 
credit.

T he Playtime CLE 
Group of Las Vegas 
offers a CLE program 

– Great Cases Musical.  See 
Gideon v. Wainwright; Palsgraf 
v. Long Island RR; Bush v. Gore; 
U.S. v. Nixon; and New York 

Times v. Sullivan, all performed 
in musical form. Sidney West, 
an attorney from Hollywood 
and musical producer, offers 
highlights of these great cases 
sung and performed by Jeffrey 
Hilltop, a practicing lawyer 

Go Green Award CLE Program for Solo Practitioners

Great Cases Musical CLe
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and actor/singer from the 
Hollywood firm of Golden 
and Burns; Molly Christopher, 
a singing paralegal from the 
Broadway firm of Haines and 
Hempfield; and Jack Barnes, 
a third-year associate and 

graduate of Julliard from the 
Las Vegas firm of Toppler & 
Benz.

Following the program, there 
will be a panel discussion by 
Professor Ben Ableson, the 
Yale Drama School; Cliff 

Rogers of the Hollywood Bar; 
and Richard Burns of Actors 
Studio.  Three substantive 
credits, plus two tickets to Miss 
Saigon at the Walnut Street 
Theatre are available.
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Nicholas Wycroft, a 
solo practitioner from 
Johnstown, Pa., has 

been inducted as a Fellow of 
the Pennsylvania College of 
Marcellus Shale Lawyers. The 
announcement of his fellowship 
was made by Ralph “Gabe” 
Benzie of Allentown, president 
of the PCMSL. Benzie pointed 

out that membership in PCMSL 
is limited to one percent of the 
attorneys in Pennsylvania.

Benzie said that the skill 
level required for a PCMSL 
member goes beyond mere 
drafting unassailable gas leases 
for a duration of 150 years, but 
requires skill in dealing with 
emergency water pollution 

matters, negotiating with local 
township authorities, and 
making presentations to state 
legislators. No other professional 
organization requires such a 
wide range of skills, he said.  
Membership in PCMSL is 
limited to Pennsylvania lawyers 
with no affiliation with any firm 
outside of Pennsylvania.

Baxter Morganstern of 
the executive board of 
the firm of Bridgeton 

Murray has been named to all 
the top lists of lawyers in the 
United States and Mexico. 
According to information made 
public yesterday, Morganstern 
has been named as a Super 
Lawyer, One of the Best Lawyers 
in Pennsylvania, One of the 
100 Best Lawyers in America, 
Who’s Who in American Law, 
One of the Best Lawyers in 
the Northeast, One of the Best 
Lawyers in Wyoming (Culver is a 
member of the bar in Wyoming), 
a Fellow in the American College 
of Trial Lawyers, a Fellow in the 

International Academy of Trial 
Lawyers, One of the 100 Best 
American Lawyers Who Practice 
in Mexico, and an honorary 
member of the Best Lawyers in 
California (Morganstern is not 
eligible for full honor as he is not 
a member of the California Bar).

In a statement released by the 
firm, the managing partner of 
Bridgeton Murray said “No other 
lawyer in the United States has 
achieved this many honors.” 
The managing partner noted that 
Morganstern’s achievements 
have helped the firm’s associates 
who work for Morganstern.  One 
of the associates was named 
as one of the “Attorneys on the 

Move” as the result of working 
for Morganstern.

Morganstern is also a member 
of the Lexington Concord Society, 
whose members are attorneys 
who are descendants from the 
regular officers of the Continental 
Army in the Revolutionary War.

Wycroft Becomes Fellow of PCMSL

Attorney Baxter Morganstern tops All lists

Peter F. Vaira 
(p.vaira@vairariley.com) is a 

partner with 
Vaira & Riley, 
P.C. and a 
member of 
the Editorial 
Board of The 
Philadelphia 
Lawyer.
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Alice M. Buggy: You’ve had a wide range of positions 
from prosecutor to private attorney to counsel for an 
insurance carrier. You’ve been a Commonwealth Court 
judge since 1996. What experiences as an attorney 
have been the most helpful to you as a judge?

Judge Bonnie BrigAnce leAdBetter: I think all of our 
life experiences translate into our view of the world that 
translates into how we perform as judges. What has been the 
most substantively helpful to me has been the trial practice and 
appellate practice that I had when I was with the government. 
I did an extensive amount of appellate work and a lot of trial 
work as well.  

But I think there’s something from every part of what I 
did. Certainly as a prosecutor I developed a real feel for the 
courtroom and what happens in the courtroom and I came to 
appreciate how difficult the job of a trial judge is in having 
to make decisions quickly – someone stands up and says “I 

object” and a ruling has to be made immediately.  
As appellate judges we have the ability most 

of the time to do ample research before we have 
to decide. We don’t have that kind of “decide it 
in an instant and the whole case could go away” 
because a wrong decision is made. I learned the 
dynamics of the courtroom, a lot about evidence 
and what the practice of law is like and thinking 
on my feet. From the private practice, working 
with clients and opposing counsel, and I have to 
say I was lucky.  

I think one of the things that I learned in 
private practice even more than as prosecutor 
was people skills because you’re dealing with 

clients. Sometimes clients can be very difficult and learning 
to guide them and help them and work with them even when 
you may not agree with what their goals are is very important. 
People skills are very important on an appellate court because 
we aren’t single actors like trial judges. Particularly as a 
president judge, you need to have good people skills in order to 
keep things moving in a productive and collegial way. And that, 
I think I learned there. 

What were the most significant changes that occurred 
during your time as president judge?
The Judicial Center was a big change. I had chaired the building 
committee so I was with that long before I became president 
judge. We not only worked with architects on design, but two 
of [executive administrator] Nick DiLorenzo’s assistants – 
Jeanine Orlando and Karen Sherriff – who worked night and 
day on the project for years were over there every day checking 

10
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Judge Bonnie Brigance Leadbetter
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on the building as it was going up.  
And we would have to wear hard hats and goggles and 

boots. There are some photographs of us on what were just 
like girders really, and plywood, before the building was built 
in these crazy outfits, you know, with a business suit with 
boots and hard hat. And I have to say, if Jeanine and Karen 
hadn’t kept on it, a lot of things would have fallen between 
the cracks.  

The architects and contractors worked with us very closely 
and were very receptive to our ideas. They made a mockup 
of the bench and the witness box and the crier’s box in the 
courtroom so that we could see if 
the sight lines were right, if the 
feel was right. And in fact, we 
moved some things. We moved 
the seating up and fine-tuned it.  

The building was (late Chief 
Justice) Ralph Cappy’s project 
and something that he was very 
devoted to. Unfortunately, he 
did not live to see it dedicated. 
He died I think about six months 
before the dedication and just 
a couple of months before the 
building opened.  

But through his vision and 
the architects’, it was designed 
to be a building that would be a 
representative to the people of 
the Commonwealth. They would 
see our branch of government 
as an independent branch of 
government. It’s a building 
designed to last 100 years as 
old courthouses were and to be 
an edifice that represents the 
independence of the judiciary. 
It’s something that the people can 
look to as stable and permanent 
and that bespeaks the judiciary 
itself, as a counterbalance to the 
other branches of government. 
It’s a visible reminder of the part the judiciary plays in state 
government.  

Probably one of the biggest challenges to me was that shortly 
after I took over as president judge, the financial downturn 
hit. And it hit state government particularly hard and so my 
challenge was having to do more with less. Although our 
budgets tended to remain pretty much the same, the costs kept 
going up, particularly medical benefits and salaries for staff.  

One thing I did was change from paid mediators in our 
mediation program to using only our senior judges and that 
saved us about $80,000 a year. And that means our senior 
judges have to work harder. The Commonwealth Court has 
nine commissioned judges and then senior judges, as appointed 
by the Supreme Court. When I started with the court in 1996 
we had six senior judges and two visiting judges.  

The visiting judges are not full-time members of the 
Commonwealth Court. They’re retired from Common Pleas 

courts. They remain attached to their Common Pleas court but 
they spend about one week a month working with us. Every 
week in Harrisburg, there is a judge of the Commonwealth 
Court on what we call duty, hearing mostly motions. In 2009, 
we had something like 7,500 motions that had to be decided. 
And visiting judges take nearly half of the duty weeks.  

Have you noticed any distinctions about the types 
of cases that you hear coming from various parts of 
the state?  

The great bulk of the election cases that I’ve seen have been 
from the Philadelphia area. I 
can’t tell you why. We hear a lot 
in Harrisburg. Of course, that’s 
where state government is. We get 
quite a number in the Pittsburgh 
area. I don’t know whether that’s 
because there are a lot more state 
legislators in those areas because 
they’re the population centers. I 
suspect it is. There may be more 
of a tradition of scrapping within 
parties in places like Philadelphia 
than there might be in some other 
places. But you certainly see it 
more and more in the Philadelphia 
suburbs. Most of this litigation 
involves the primary election in the 
spring. It’s not Republicans versus 
Democrats versus independents. 
It’s the internal disputes and for 
one reason or another, we see more 
internal disputes in the population 
centers, and of course more filings.  

We tend to get more land use 
cases in, oh the swath from 
Monroe County down through 
the Philadelphia suburbs through 
Chester, Berks – places where 
there’s a lot more growth.  We 
also see a lot in the Pittsburgh 
area. We tend to see, of course, 

more government, more state government kinds of cases in 
the Harrisburg area.

How do you view your role as a judge knowing the 
effect that the Commonwealth Court has on such a 
large amount of people in the state?
I think it’s true for every appellate court but even more 
accurate for Commonwealth Court. We have to do a serious 
balancing in every case of the outcome in the particular case 
and doing justice to the particular parties and making good 
law going forward. There are a handful of cases that are just 
fact-intensive cases and that don’t make any law.  

But in most of our cases, and particularly the ones that are 
en banc, we are making law, not just for the parties to the 
particular case, but that may affect the interpretation of a 
statute that will affect everyone who has any connection with 
the government. That will really affect how the law develops 



and so we always have to have in the 
backs of our minds not only how this 
case is resolved, but what it will mean 
for the future. 

the majority of pennsylvania’s 
elected appellate judges are 
women. Do you believe that the 
balance among male and female 
judges has had an influence on 
the jurisprudence of each of these 
courts?  
I have to say no. As you look at the 
personalities of the women on our 
court, they’re very different, as are the 
men. They’re very diverse and they 
have different backgrounds. Some 
come from administrative backgrounds. 
Some come from big law firms. Some 
come from sole practice or community-
type work. There are a few things that 
women, at least of my generation, 
bring to the table. When I began 
practicing law, women generally were 
expected to run a household. They had 
the primary, if not sole, child-rearing 
responsibilities. They did the cooking. 
Unless they were able to hire somebody 
from the outside to do chores, women 
had to basically run the household. And 
even if you had help with somebody 
with cleaning or cooking or – you were 
the manager of it and a man’s role was 
looked at as, you go to work and you 
come home and then you relax.  

The women of my generation, 
the professional women who went 
to work or the women who worked 
at any kind of job, became very 
good at multitasking and at juggling 
responsibilities. I think that is a help 
to a busy judge, whether you’re a 
trial court judge or an appellate court 
judge, to be able to go from an original 
jurisdiction matter to an argument 
list to administrative responsibilities, 
running a chambers. I think child 
rearing and dealing with children, gives 
you people skills that help when you’re 
dealing with colleagues and staff. So 
I think to some extent, women bring 
some of these skills to the table. Now, 
that said, the younger men have a lot 
more responsibilities in the home than 
they once did. And so the differences 
are diminishing. 

We have a broad range of easygoing 
people and hard-driving people on both 
sides of the gender gap. We’re very 
proud. I think we were, if not the first, 
one of the first appellate courts in the 
country that had a majority of women 
and that would have happened in 2002. 

as a judge who was first appointed 
and then elected and retained to 
Commonwealth Court, do you 
believe that pennsylvania should 
continue to elect judges? 
No. I have always supported some 

kind of appointive process. I think you 
find very good judges and very bad 
judges in both elective and appointive 
systems. But I think that the money 
that is involved in the elective process 
is a problem and it gets worse because 
the amount of money it takes to run is 
enormous these days. We see more and 
more money coming into campaigns 
and it’s not going to come for the most 
part from people who have no interest 
whatsoever. 

I have never seen a situation like 
we read about in some other state 
where there are elections where a huge 
amount of money is contributed by a 
single donor and then a judge will hear 
that donor’s case. I think our judges, 
certainly on my court, are very careful 
about recusing when appropriate. Our 
judges, certainly on my court, are very 
careful. I have never seen any kind 
of bias, but, that said, it’s hard for 
the electorate to understand that. It’s 
hard for the citizens to read about big 
money being given by an interest group 
to a judge or a judicial candidate and 
not suspect that there might be some 
influence, even if it isn’t justified.  

But I must add that I have never 
seen a hint of any kind of partisanship 
among my colleagues. It’s wonderful 
to respect the people you work with 
and I do. And it makes for a very good 
relationship.
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What kind of cases do you 
find most interesting or most 
satisfying to decide?  
I think some of the most intellectually 
challenging cases that we have to decide 
are tax cases that involve changing 
technology, where a statute is written 
based on the way things were in 1942 
and we have to apply it to the Internet 
– that kind of thing. I had a case a few 
years ago about downloaded software 
and whether that was a commodity 
subject to sales and use taxes. I enjoy 
those because of the challenge. I enjoy 
the election cases because it’s fun to be 
a trial judge for a little while. And you 
get some of the craziest scenarios.  

There was an original jurisdiction 
case in which a candidate knew, for 
reasons I won’t get into, that his 
nomination papers were flawed. So 
he decided that he would avoid being 
served with the objection petitions that 
had been filed. So he was laying low. 
And his wife was a schoolteacher.  So 
the objectors were looking for either 
him or his wife to serve. And so she 
called up a cousin or a friend and told 
that person to meet her in the school so 
they could switch car keys. She knew 

the objectors were hanging around the 
parking lot waiting for her to get in her 
car.  So she switched car keys with this 
friend.  She got away unserved.  

And the cousin goes up to the 
candidate’s wife’s car, and the process 
servers tried to serve her and she 
said, “That’s not me. That’s not my 
husband.” And so they looked and they 
slammed the papers on the roof of the 
car and said, “well, this is service on 
vehicle.” And so then they must have 
called back to their boss and told him 
what he had done and he said try again. 
You know, that’s not going to work.  

And so they then went to the house 
and managed to find the candidate’s 
child’s piano teacher and they served 
the piano teacher at the house and the 
end of the story is that the candidate 
was honest enough to testify when he 
was called that he had actually gotten 
the papers that were served on the piano 
teacher and so he was off the ballot.

all judges are the subject of 
criticism and when judges act 
inappropriately or illegally, the 
public outcry focuses on judges 
in general instead of just the few 
bad eggs. How would you advise 

on avoiding these situations 
when the media argues against 
judges in general instead of 
pinpointing the one judge that 
made the mistakes? 
Well, of course, judges obviously 
have to live their lives as though 
everything they did was going to be in 
the newspapers. Part of being a public 
official is that you can’t think nobody 
will ever find out I did this. And so you 
just have to accept that part of public 
life is that you are going to be subject 
to scrutiny and you have to live your 
life the way you would want to see it 
portrayed in the newspapers. 

It’s kind of a golden rule of public life. 
If you don’t want people to know about 
it, don’t do it. That’s the way we have 
to live and if you’re not comfortable 
with that, then you’re going to live 
your life hanging by your fingernails 
worrying if somebody is going to find 
out something you did. And it’s just not 
worth it. That’s the way to be a very 
unhappy public official, whether you’re 
a judge or somebody else.  

You have to go into it with the notion 
that “I have to have a dull life.” I like 
having a dull life. So, it’s easy for me.



22   the philadelphia lawyer   Summer 2012

What do you see for 
Commonwealth Court in the 
future? 
I see more and more technology. 
I think our Supreme Court is now 
tweeting when a decision is out in a 
particular case. I know that the AOPC 
and the Supreme Court are working 
toward electronic filing and I think the 
Supreme Court is actually doing it as 
pilot project.  

We have in our insurance cases, for 
years, required filings to be on disk 
as well as in paper. And for several 
years we have scanned all original 
jurisdiction filings and we now scan 
all documents. They’re not publicly 
accessible yet, but eventually all public 
filings, I think, will be and I think that’s 
where the Supreme Court’s going.  

We have a document management 
system that the AOPC has developed 

where within the court, we can go to a 
docket and click on view on a document 
and we can pull up the document. That’s 
not on the public docket yet but I think 
it eventually will be. 

Do you have anyone individually 
or any mentors who provided 
you with career and professional 
guidance?
Well, my mentor from very early on, 
and there couldn’t be a better example 
and I could never live up to him, was 
Judge Edward Becker. My husband 
was one of his first law clerks when he 
was appointed in 1970 and my husband 
started working in 1971. And he was the 
absolute wonderful model of a judge. 
We lost Judge Becker a few years ago.  

I went into practice with his wife 
years later after she went to law 
school and I practiced before him 

as a prosecutor, both to handling the 
federal work for the district attorney’s 
office and then as an assistant United 
States attorney and so I got to know 
him very well and I saw what he did. 
His characteristic instruction to staff – 
and I think it’s so important – was no 
deference. He always wanted to know 
what you thought, not what you thought 
he wanted to hear. He wanted the truth. 
He made his own decisions, but he 
listened.  

He had an incredible mind, 
incredibly hard-working, was just the 
greatest and I couldn’t have had a better  
role model.                                        

Alice Buggy (abuggy@danieljsiegel.com) 
is an associate with the Law Offices of 
Daniel J. Siegel, LLC. 
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It’s kind of a golden rule of public life. If you don’t want  
people to know about it, don’t do it.
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Luckily, my dad had a job (a clerk in the New York City tax 
collector’s office), and while he wasn’t always emotionally 
available, I had food, shelter and some structure in my life. 
But I needed some other help too, and I got it, from teachers, 
extended family and others. In particular, I remember the 
guy who ran the recreation center, Mr. McMillan, who stood 
6’6” and had played college basketball. He was a mentor. 
He answered my questions about anything – school, sports, 
girls, his own life – and when he found 
out I did well in school, he pushed me 
to perform.  He was someone I never 
wanted to let down. I went away to 
college at 18, and never looked back, 
graduating law school at 24 and taking 
a job at the firm where I remain 29 years 
later, Fox Rothschild LLP.

So I know firsthand what a mentor 
means. This is one of the many reasons I 
am so pleased that Fox Rothschild is the 
first law firm in the Philadelphia region 
to host an innovative Big Brothers 
Big Sisters mentoring program called 
“Beyond School Walls.” Big Brothers 
Big Sisters has been working in the 
Philadelphia region for almost 100 years 
and is the nation’s premier youth mentoring organization. It 
provides carefully screened volunteers with the opportunity to 
help a child by being a friend, and in the process helps each 
child expand his or her horizons. The hallmark of Big Brothers 
Big Sisters mentoring is that it is “one to one” – meaning one 
child, referred to as the “Little,” and one volunteer, referred to 
as the “Big.” The organization carefully screens and interviews 
each volunteer, then “matches” that volunteer with just the 
right child. Each Big and Little relationship is then supported 
by a professionally trained member of the Big Brothers Big 
Sisters staff.

Like many large cities, Philadelphia has far too many 
children who are at risk for falling through the cracks. On any 
given day, there are nearly 10,000 children who are considered 
chronically truant – meaning they have 10 or more unexcused 

absences. And while there 
are a host of reasons behind 
chronic absenteeism, it is one 
of the strongest predictors 
of academic failure, and in 
Philadelphia, it often starts as 
young as kindergarten. Many of 
these kids are simply afraid to 
go to school. There’s so much 
violence in our schools, The 
Philadelphia Inquirer spent 
a year analyzing more than 
30,000 serious incidents – from 
assaults to robberies to rapes – 
that occurred during just the last 
five years. The scary statistics 
go on and on, but there are 
also bright spots and Beyond 
School Walls is one of them. 
As the managing partner of our 

Philadelphia office, I wanted our firm to be part of the solution 
in assisting more of our region’s children by helping them stay 
on the right path, so we became part of the Big Brothers Big 
Sisters Beyond School Walls program.

Beyond School Walls is essentially “community service” at 
your doorstep. The program was created by the Big Brothers 
Big Sisters Southeastern Pennsylvania chapter in order to 

serve the toughest-to-reach kids in the 
most dangerous neighborhoods in our 
city. The model is very simple. The 
children are brought from school into 
the workplace, twice a month during 
lunchtime for one hour to meet with their 
“Bigs.” Every child gets the support 
and encouragement of a mentor, while 
getting exposed to the workplace and 
what it means to be a productive adult.

In Philadelphia, there are now 21 
companies who host a Beyond School 
Walls program. The first company to 
adopt this model was Cigna and they 
still host a program seven years later. 
After Cigna, other prominent firms 
signed on, including Comcast, Ernst and 

Young, PECO and Urban Outfitters, to name just a few. We 
are proud that Fox Rothschild is part of the Beyond School 
Walls corporate network, and I am especially pleased because 
I am a Big Brother in our program.

My Little’s name is DaMair. He is a fifth-grader at Laura 
Waring Elementary School. He is “all boy,” as my grandmother 
used to say. He is bright, has a hard time keeping still, loves 
to talk and laugh, and is a pleasure to be around. He gets a lot 
out of our relationship – I’m just not sure if it’s as much as I 
get from it.

Twenty-five other lawyers and staff at Fox Rothschild are 
matched as Big Brothers or Big Sisters in our Beyond School 
Walls program. It is absolutely great for firm morale, and I 
have people stopping me in the hallways to ask if there are any 
openings in the program because they want to get in on the 

Like many large 
cities, Philadelphia 
has far too many 
children who are 
at risk for falling 

through the cracks.
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G rowing up in a single-parent household in a tough urban 
neighborhood can be hard. I know, because I grew up in one.

You come home from school and nobody’s there. Your 
friends become your family – which is great if they’re doing the right 
things – but all too often that’s not the case. My father worked and tried 
to be a mom and dad. He did the best he could, but there were lots of 
external forces to contend with. Our apartment was robbed five times 
before I was 16. It was the 1970s, and drugs were so rampant in our 
Washington Heights neighborhood in New York City that the dealers 
were as familiar to us as the storeowners. Some of us knew there was 
a better life available, but figuring out how to get there isn’t easy when 
you’re left to do it yourself.

PHOTOS BY Jeff Lyons and Ted Qualli





fun. Because Beyond School Walls provides an opportunity 
for everyone at Fox to participate, it has helped improve the 
relationships of our attorneys and staff.   

Once the bus arrives with the children, the Littles run to 
greet their Bigs. We have lunch together and spend quality 
one-to-one time just talking, playing games or working on 
homework. It is hard to believe that time like this can really 
impact a child – but it does.  Independent research confirms 
that BBBS mentoring helps kids stay in school and off of 
drugs and alcohol.

Most law firms consider pro bono legal work their way 
of giving back to the community, and that is certainly 
true. But I can unequivocally say that giving back through 

the Beyond School Walls program has been a much more 
enriching experience for me and for the other Bigs who are 
participating in the program at our firm. In a region where so 
many children are at risk of failure, we all need to do more and 
the Big Brothers Big Sisters Beyond School Walls program 
is an easy way to accomplish this. I would encourage other 
law firms looking for a meaningful volunteer experience for 
their employees to consider hosting a Beyond School Walls 
program.

Mark L. Morris (mlmorris@foxrothschild.com) is managing 
partner of the Philadelphia office of Fox Rothschild LLP.
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Beyond School Walls is a unique version of Big Brothers 
Big Sisters’ classic one-to-one mentoring program in that 
students from a local school meet with their mentors at their 
workplace, as opposed to in the community.  

Children in these programs reap the traditional benefits 
of our one-on-one mentoring program (increased academic 
achievement, improved attendance, improved relationships 
with family, etc.) while also being exposed to a positive 

work environment. Our corporate partners benefit as well:  
85 percent of corporate mentors say participating in the 
program makes their work experience richer; 95 percent 
believe supporting Beyond School Walls is a great way for 

their corporation to invest its resources in the community; 
and 93 percent state meeting with their mentee gives them a 
more positive outlook.  

To learn more about Beyond School Walls, please contact 
Wes Enicks at Big Brothers Big Sisters Southeastern 
Pennsylvania at 215-790-9200.  

Beyond School Walls Program
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“Miss Cannon?” I asked, although who else would it be but 
the person by that name who had called several days earlier, 
recommended by a former client, to make the appointment she 
was now in the process of keeping.

“Yes,” she said, “thank you for seeing me on such short 
notice, but this is my only day off, and...”

“No problem.  Why don’t you 
come into my office,” I said, turning 
to lead the way.

Inside, she took a seat, unbuttoned 
her coat, and took off her hat, 
revealing a head of curly orange-
red hair that fairly shouted, “carrot 
top.” Seeing her close up, I noticed 
that her face was covered with her 
hair’s perfect complement, a full set 
of freckles.

“Well,” I said, “you mentioned 
wanting to bring a lawsuit...”

“Damn right,” she said, with a tight 
smile. “I want to sue the bastard for 
slander.”

I asked who, and why, and where, 
and when; and she told me that she had gotten into an argument 
with a fellow employee – actually a supervisor at the Nabisco 
plant where she worked, and he had “cursed her out,” calling 
her a “toilet-mouth bitch,”  “a bum,” and some other choice 
invectives.

When she explained the genesis of the argument (I no longer 
remember exactly what it was), I remember thinking that what 
had started it hardly seemed worthwhile arguing over; and I 
asked if there wasn’t something else at work that was the real 

reason for the escalation.
“Yeah, I guess it might be because I 

shot him down when he came on to me 
at the company picnic. Mr. High-and-
Mighty has been on my case ever since, 
him with his high falutin’ airs.  Now, he 
gives me grief every chance he gets, and I 
can’t get the shop steward to do anything 
about it. Look, I’m no thin-skinned little 
schoolgirl. I give it out, and I can take it. 

I know I got a big mouth and a temper, too – they don’t call me 
“cannon mouth” for nothing, but I don’t need this ass making 
my life miserable and callin’ me names in front of my fellow 
workers. It’s embarrassing.”

We spent some time discussing the mechanics of the lawsuit 
she wanted to bring. I told her what I knew about the law of 

defamation, which wasn’t much, and 
said I would need a day or two to do 
some research to determine whether 
she did in fact have a cause of action.

I did the research, and at our next 
meeting explained that, based upon 
the factual scenario which she had 
related, I thought it might be sufficient 
to enable me to draft a complaint, but 
without something more, including 
some actual pecuniary damage 
sustained by her, I didn’t see much in 
the way of a monetary recovery down 
the line. In fact, I had read cases in 
which plaintiffs in defamation suits 
had won their cases, only to be 
awarded nominal damages of $1, or 

even one cent.
“It’s not about the money,” she said. “If I win, I don’t want 

his damn money. I want the son of a bitch’s signature on a 
check. For a dollar or a dime, I don’t care. It’ll be the perfect 
apology. And I might even frame it, just for show.”

She was adamant. Even after I said I could not take such 
a case on a contingent fee, she agreed to pay whatever costs 
were incurred, and pay me a fee of $500, win or lose. I never 
thought to mention, “draw.”

a n n a L s  o f  j u s t i c e

B y  s t e v e  L a c h e e n

CANNON FIRE

T he intercom buzzed, and my secretary said, “Your two 
o’clock appointment is here.”
Waiting in the outer office was a young woman in her 

mid-20s, of a pleasing appearance, dressed appropriately for a 
business appointment, wearing a smile, and extending her hand 
in greeting.

In fact, I had 
read cases in 

which plaintiffs in 
defamation suits 

had won their cases, 
only to be awarded 
nominal damages of 
$1, or even one cent.
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I drafted a complaint, and had it filed 
and served on the defendant. Within 
days, I received preliminary objections, 
alleging that the complaint failed to state 
a cause of action because, the alleged 
defamatory words weren’t slanderous 
as a matter of law, and, therefore, the 
complaint was deficient in failing to 
allege any “special damages” sustained 
by the plaintiff.

Slander involves speaking base and 
defamatory words that tend to prejudice 
the reputation, office, trade, business, 
profession, or means of livelihood of 
another. Words are slanderous per se, 
which charge commission of a crime 
of moral turpitude; affliction with a 
loathsome, communicable disease; 
tend to injure a person in his office, 
trade, business or profession; or charge 
a woman with being unchaste. All 
other spoken defamatory words are 
not actionable in the absence of special 
damages.

Where the words are not slanderous 
per se, the plaintiff must, in addition to 
the above, allege and prove extrinsic 
facts and circumstances showing the 
defamatory nature of the spoken words 
under the circumstances that render 
them injurious to plaintiff. Not all 
words that are offensive, distasteful, 
outrageous, or of a grossly insulting 
nature can be said to be slanderous per 
se, and words of mere abuse, without 
proof of special damages are not 

actionable.
Back to the books. Bad news. Calling 

someone a name, even cursing them, 
did not constitute slander, and even if 
it were, truth was a defense. Worse yet, 
the complaint failed to allege pecuniary 
damage, as there was none. We were 
likely to end up out of court. But I had 
an idea.

Back to the books. More bad news. 
“Webster’s Dictionary” was no help. 
None of the definitions of the several 
invectives cast at Miss Cannon 
qualified as an exception to the general 
rule. But Webster was a little out of 
date and maybe not the last word. I 
remembered that I had at home a copy 
of a modern slang dictionary, and, sure 
enough, although I found no help in the 
definitions of the other insults heaped 
on Ms. Cannon, I hit pay dirt with 
definition #9 (of 15) for “bum,” which 
read:

bum. n... 9. A promiscuous 
woman, esp. if uneducated 
and unsophisticated; a cheap 
prostitute. 1930: “Picking up 
bums in public dance halls...”  
J.T. Farrell.  Very common since 
c.1940.” 
 Dictionary of American Slang, 
Wentworth & Flexner, Eds.
 Crowell Co., NY, 1960, p. 74, 
no. 9

I incorporated that definition into my 
response to the defendant’s preliminary 
objections. After argument in motions 
court, the judge dismissed the objections 
and ordered the defendant to file an 
answer on the merits to the complaint, 
which he found to sufficiently allege 
slander per se.

No answer was ever forthcoming. 
I agreed to an extension, and then 
another, but, still no answer. I reached 
out for my client, first by letter, which 
went unanswered, then by telephone. 
It took three tries before I got a return 
call, at which time Ms. Cannon said 
she didn’t want me to take any further 
action just yet. She wanted the matter 
stayed until further notice, and assured 
me that she would contact me when it 
was the right time.

Several more months passed, then, 
a postcard from my client. It was a 
picture postcard from Niagara Falls. 
The message read, “Drop the case. 
Don’t need apology. Don’t need check. 
Best signature:  A Marriage License!”  
It was signed, “The Cannon.”

Steve LaCheen (slacheen@concentric.
net) is a partner with LaCheen Wittels 
& Greenberg and has been a member of 
the Editorial Board of The Philadelphia 
Lawyer since 1975.
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My cello is almost Italian – made in Rio de Janeiro by 
Vicente Lo Turco, who had emigrated there from Naples 
to make violins, cellos and inevitably, a lot of guitars. My 
instrument has the red varnish and big singing sound of an 
Italian instrument, and if it could talk, would tell of green 
room jitters before going on stage, auditions beyond count, 
wedding gigs, church music, and the innumerable hours of 
practice which made it all happen.

Throughout my legal career, particularly in the early days 
looking for a first job, I confronted the impression that as a 
classical musician, I would be an undisciplined free spirit, a 

flower child with a folding 
music stand. In reality, 
we are closer to Marines 
or gymnasts. For the 
performance major, music 
school is endless training, 
much of it focused on 
strength, where striving 
for 115 percent ensures 
that even an off day meets 
standards. This foundation 
supports a litigation 
practice that emphasizes 
p r o p o r t i o n a l i t y , 
accountability, and 
tenacity rooted in the 

knowledge that “the show must go on.”
Throughout my big-firm years, I saw well-assembled and 

persuasive efforts, from briefs to oral argument, lose their 
spark when someone’s new issue needed to be prominently 
included, often at the last minute and regardless of the 
consequences to the whole. From performance, I know that 
a well-played simple piece, even a three-minute Gavotte 
from one of the Bach solo cello suites, will outdo a hastily 
assembled symphony. While proportionality in civil discovery 
is a relatively new addition to the Federal Rules, it has been a 

By richard Hans Maurer

S tanding on the platform waiting for the 1:05 to Trenton, I had with 
me two black containers. One was a battered rolling briefcase, the 
bulging legal kind, which carried the tools of my trade – a motion to 

which I would be filing a response, caselaw to it added traction, the netbook 
to write it down, a side-pocket assortment of highlighters, Post-its and binder 
clips. The other container was a cello case, and inside was an instrument I 
purchased in July 1987, two months before I started a master’s degree at 
Juilliard, and two years before I improbably began studying for the LSAT to 
get into law school.

the StaGe
A Return to

Cellist Finds Similarities to the Practice of Law
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Richard Hans Maurer, rehearsing in his home, 
was given a battered, half-sized, plywood cello 
in 1975, and has been playing in one capacity or 
another ever since.



guiding principle of concert music for 
centuries.

To me, accountability means that 
nobody should be expected to attain 
an outcome that the boss himself is 
not ready to achieve. This is a given 
on stage, where performance cannot be 
delegated. In a law firm, sharing work 
by dividing responsibilities is essential, 
but not at the price of focus. Ideally, 
delegation should be like chamber 
music, where some parts are more 
complicated than others, but each is 
essential to the whole.  

Last, knowing that the show must 
go on equips me to deal with the 
unexpected, from a tripod refusing 
to unfold for the blow-ups I need to 
show the jury, to the boxes which are 
still on their way over to City Hall, to 
the jury pool for my very first trial, 
who all stood up when I asked them 
“does anyone think DUI is immoral?” 
In Pablo Casals’ memoirs, he told of 
being so nervous for his first concert 
in London that his bow shot out of his 
hand, only to be quietly passed back 
toward the stage, from one audience 

member to the next, until the show 
could go on. The tough, unexpected 
moments effectively reveal character 
and the extent of preparation.        

The 1:05 to Trenton would eventually 
get me to the New Jersey Performing 
Arts Center, for the evening’s benefit 
performance of “A Funny Thing 
Happened on the Way to the Forum,” 
a 1962 Stephen Sondheim musical 
featuring togas and tunics, courtesans 
and eunuchs, multiple mistaken 
identities, and a challenging cello part 
that I was invited to play as largely as 
possible, since I was the only cellist 
in the ensemble. The realized vision 
of New Jersey Law Journal publisher 
Robert Steinbaum, this “Celebration of 
Lawyers in the Arts V” was to benefit 
the NJ Volunteer Lawyers for the Arts, 
through ticket sales and a gala reception 
before the show.

I was glad for the invitation to play. 
After working up two movements 
from the Bach d minor cello suite for 
some church performances in June, 
I had hardly touched the instrument, 
the consequence of spending 10 

days in Poland on legal business, 
and then catching up with work 
and client invoices after returning 
in late July. Fortunately, shows are 
ideal for recovering instrumental 
strength.  When played with alternative 
fingerings, a repetitive, “nothing” bass 
part becomes a useful intonation study. 
After two, three-hour rehearsals, I felt 
my strength returning, and thought of 
Théodin, King of Rohan, who wakes 
from an enchanted sleep to be urged 
by Aragorn that his fingers would 
remember their old strength better if 
they but held their sword. My fingers 
continued to remember their old places 
on the fingerboard, my bow pulled 
straighter, and after two roundtrips to 
Newark (typing briefs most of the way), 
the Sept. 14 performance went well. It 
was good to be on stage again, where 
something always happens differently 
than planned.

Backstage with the string players, 
plans were forming for a metropolitan 
lawyers orchestra. A recurring theme 
in post-performance emails was how 
pleasant everyone was, how we worked 
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for the most part seamlessly towards 
the common goal, how different 
this was from the ruder expectations 
of lawyer work. In some of these 
messages I could hear a muted regret 
for the path not taken. Yes, it was good 
to have a larger and steadier income as 
a lawyer, but high-level performance 
made us younger, like Benjamin Button 
going backward through time on a 
motorcycle.

I did not stay for the cast party, but 
it was still well past midnight when I 
returned to Philadelphia. With a difficult 

client, answers to written discovery 
due, an emergency motion and then 
a motion response, weeks without 
practicing passed in a blur. Inevitably, 
I started up again, this time working on 
the remaining movements of the Bach 
d minor suite, which I learned at age 
17, and somehow remains intact in my 
memory.

My participation in “Forum” did not 
make economic sense, with handfuls of 
train tickets and a taxing drive to Upper 
Saddle River for a daylong rehearsal. It 
did not make time-management sense, 

shutting down my office computer 
at the last possible moment while 
conducting a mental inventory of what 
briefs needed to come with me but still 
forgetting my folding music stand. But 
as a way to experience energy, purpose, 
and in the end accomplishment, my 
participation made all the sense it 
needed.

Richard Hans Maurer 
(richardhansmaurer@gmail.com) is a 
principal in Maurer/Song PC.
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Ideally, delegation should be like chamber music,  
where some parts are more complicated than others,  

but each is essential to the whole. 
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By edward W. silver

PLayinG FieLd
Leveling The

The preamble to the Constitution of the United States 
declares: “We the people of the United States, in Order to 
form a more perfect Union, establish Justice, insure domestic 
Tranquility, provide for the common defense, promote 
the general Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity, do ordain and establish this 
Constitution for the United States of America.”

Thus, although the people have the power, because there 
are so many of us, we have a hard time exercising it. As a 

result we vote for members of 
Congress to represent our interests. 
As time goes on, many of these 
representatives ignored our interests 
and voted in their own best interest. 
Our democratic form of government 
was seriously damaged. Can we do 
anything about it?

One thing we can do is vote them out of office, but that 
takes time. We can recall them, but that not only takes time 
but is very difficult. Both of these solutions require a great 
effort by a great many people. Is there a simpler way? Is there 
anything an individual can do by himself?

Indeed there is. Let me tell you what you can do.
(The scene is a federal courtroom somewhere in the 

United States. The jury has been impaneled and the trial is  
about to start.)

P erhaps the greatest secret of American criminal law is that 
under our Constitution a jury can bring in a just verdict 
notwithstanding the law. That’s right, notwithstanding the 

law a jury can do the right thing. Let me explain.

juries can Put tHe LaW aside 
and do tHe rigHt tHing



Court Crier: Oyez, oyez, oyez.   This 
court will come to order. Silence 
please. The Honorable David O’Neill 
presiding.     

(The judge enters the courtroom)
Judge O’neill: Ladies and gentlemen 
of the jury, this is a continuation of 
the trial that began yesterday. As you 
know, defendant has been charged 
with the crime of tax evasion. You 
will recall that yesterday the defendant 
took the stand and concluded his direct 
testimony. The government will now 
have an opportunity to cross-examine 
him. Will the witness please take the 
stand? (To the Assistant U.S. Attorney) 
Please proceed.
assistant u.s. attorney: Thank 
you Your Honor. (Addressing the 

witness) As you know, you are charged 
with income tax evasion. During 
your testimony yesterday you rather 
surprisingly admitted that the charges 
were true and that you were guilty as 
charged. Is that correct?
Defendant: No, not exactly.
assistant u.s. attorney: (Startled) 
Remember sir, you were and you now 
are under oath. Yesterday you told us 
during your direct examination that you 
were an attorney who practiced law for 
more than 40 years. Surely you know 
what perjury is. 
Defendant: Yes I do. But I have not 
committed perjury.
assistant u.s. attorney: You 
admitted that you did everything for 
which you were charged. If you now 

deny that you were guilty of a crime 
you are committing perjury.
Defendant: That is inaccurate sir. 
Yesterday I was shown my income tax 
return and was asked if I had taken a 
deduction which I called “Leveling the 
playing field.” I said I had. That was the 
truth.
assistant u.s. attorney: Yes, and 
you know that there is no such deduction 
in the Internal Revenue Code.
Defendant: That is correct.
assistant u.s. attorney: So 
(smiling) you admit that you are guilty 
of violating the tax code.
Defendant: No indeed. I am not guilty.
assistant u.s. attorney: (Perplexed) 
Why not?
Defendant: As you said, I practiced 

the philadelphia lawyer   Summer 2012 37



38   the philadelphia lawyer   Summer 2012

law for more than 40 years before I retired. I became familiar 
with the Constitution of the United States and let me tell you 
what I learned.

Since 1819 corporations were considered citizens of the 
state in which they were incorporated. As such they enjoyed 
certain rights and privileges just like natural citizens. In 2010 
the U.S. Supreme Court gave them an extraordinary right of 
citizenship, when, in the case of Citizens United v. Federal 
Elections Commission, it gave them the ability to speak by 
equating their political campaign money with speech.  

So it is clear that under the Constitution, corporations must 
be treated as though they are people because the law considers 
them to be citizens.
assistant u.s. attorney: That’s all very interesting, but 
what’s that got to do with the fact that you violated the Tax 
Code?
Defendant: Simply this. The Constitution, being the supreme 
law of the land, applies to all citizens.  The Equal Protection 
Clause requires that all citizens, both 
corporate and natural, be treated 
equally. The Tax Code violates this 
requirement. It treats natural citizens 
and corporations differently.  
assistant u.s. attorney: Which 
provisions are you referring to?
Defendant: I am referring to the 
provisions that give corporations 
so many tax breaks that they pay 
much less income tax than natural-
born citizens. Sometimes they pay 
nothing at all.
assistant u.s. attorney: As 
an attorney you know that the 
government can discriminate 
between taxpayers?
Defendant: That’s true, but only if 
there is a reasonable basis for that 
discrimination. For example, the law 
can discriminate by giving additional 
help to minorities such as the elderly 
or poor because they clearly need 
help. But Congress cannot legally pass a law discriminating 
against red-headed people because of the color of their hair. 
There is no reasonable basis for that. It would violate the 14th 
Amendment that guarantees equal protection under the law.
assistant u.s. attorney: That is a decision for the courts 
to make, not you. When you serve on a jury you take an oath 
to follow the law in accordance with the judge’s instructions, 
isn’t that so? 
Defendant: No it is not. It is true that you take an oath but 
it is not true that you violate the law if you do not follow the 
judge’s instructions.
assistant u.s. attorney: What do you mean? You took 
an oath to follow the judge’s instructions when you retired to 
decide the case. If you don’t follow those instructions you are 
violating your oath. So if the judge gives you an instruction 
that the law is constitutional that ends the matter. You must 
apply the law. Isn’t that so?
Defendant: No it is not.

assistant u.s. attorney: (Startled) How can you say that? 
The jury’s job is to render a judgment on the facts only. It has 
no right to decide what the law should be. It must accept the 
law as it is given by the judge. If it doesn’t, it violates the oath 
it took as a juror.
Defendant: No they do not.
assistant u.s. attorney: Why not?

(Defendant addressing the judge): Your Honor, in order to 
substantiate my legal position I did some research. May I refer 
to my notes? 
Judge O’neill: You may.
Defendant:  (turning to address the jury): The decision of the 
jury is final. That’s the way our system works with criminal 
trials. When jurors enter the jury room to deliberate they take 
with them their intelligence, their reasoning ability and, most 
importantly, their sense of fairness and justice. If they are 
asked to render an unjust verdict they can follow their heart 
and render a just verdict. As I said, their decision is final. 

That is perhaps the top secret of our 
Constitution.

The U.S. Constitution does not 
obligate a citizen to enforce a law 
that offends both his intelligence and 
sense of fairness. The fact that so 
many large American corporations 
pay little or no income tax offends 
me because that is not fair. There is 
no legitimate reason to give them an 
unnecessary advantage over natural 
citizens. I have only leveled the 
playing field.
assistant u.s. attorney: 
Objection Your Honor. I will ask that 
you instruct the jury to ignore the 
witness’s last statement and that it 
be stricken from the record. He says 
that the jury has the right to judge 
not only the facts but the law as well; 
that they may disregard any law they 
don’t like.  

As Your Honor knows, under the 
Manning case you may not so instruct the jury. You can tell 
them that their job is to determine the facts, but that they must 
follow your instructions as to the law. 
Defendant: That is correct. I will concede that neither the 
court nor my attorney may enlighten the jury on their right 
to modify any law they don’t like. That restriction does not 
apply to me. My motive for acting as I did is both relevant and 
material. Indeed my motive is indispensible to my defense. It 
cannot be excluded. Is that not correct Your Honor?
Judge O’neill: I’m afraid it is. You may continue.
Defendant: Thank you sir. This jury can find me not guilty of 
the crime of which I have been charged. They have that right, 
under two provisions of the Constitution. Pursuant to these 
provisions the jury can interpret the law as they see fit. 
assistant u.s. attorney: What provisions are you referring 
to?
Defendant: I rely on the Sixth Amendment that states, “In 
all criminal prosecutions, the accused shall enjoy the right to 

The U.S. Constitution 
does not obligate a 
citizen to enforce a 

law that offends both 
his intelligence and 
sense of fairness.



a speedy and public trial, by an impartial jury.” In Sullivan v. 
Louisiana that was interpreted to mean that a judge cannot 
direct a verdict of guilty nor set aside a jury’s verdict of not 
guilty “no matter how overwhelming the evidence.” 

Even if a defendant admits under oath that he committed 
every element of the charged offense, the judge may not direct 
a verdict of guilty over the defendant’s objection. 

I also rely on the Fifth Amendment to the Constitution that 
provides in part “…nor shall any person be subject for the 
same offence to be twice put in jeopardy of life or limb.” As 
a result Jackson v. Virginia held that juries have the power to 
“err upon the side of mercy,” by entering “an unassailable but 
unreasonable verdict of not guilty.”

Finally, a jury does not have to give any reason for its 
determination. Unlike civil cases where special verdicts or 
interrogatories may be required, in a criminal case the jury 
is required only to bring in a general verdict of guilty or not 
guilty. United States v. McCracken made that clear. 

These rules give the jury “a general veto power, and this 
power should not be attenuated by requiring the jury to answer 
in writing a detailed list of questions or explain its reasons.”

These constitutional rules give a criminal jury the right to 
“decline to convict” and their decision to be lenient is “final 
and unreviewable.”

Now that this jury had been enlightened on the law, I am 
happy to leave my fate in their hands.

Free Yourself From  
Stress and Worry

• Change your thoughts, change your life

• Let me show you how to eliminate limiting thoughts

• Learn how to empower your litigation skills with 
clearer thinking and superior communication

• Learn techniques that are used by world masters

 Free complimentary interview at your office.

Don (Donny) Rothbardt
Master Life Coach

215-887-4286
donny4luv@verizon.net
www.donnyrothbardt.vpweb.com

Jury nullification is a highly effective and powerful way to get 
the attention of elected representatives. If the people refuse to 

enforce laws they consider unjust, their voice will be heard.
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epilogue: Under our system of 
criminal justice the jury gets the last 
word. Once they bring in a verdict 
of “not guilty” that is the end of the 
matter. If a jury decides that the law 
is grossly unfair, they can decide not 
to enforce it. This doctrine is called 
“jury nullification.” The jurors are not 
required to explain their decision to 
anyone; not the judge, not the press, not 
anyone. Jury nullification is a highly 
effective and powerful way to get the 
attention of elected representatives. If 
the people refuse to enforce laws they 
consider unjust, their voice will be 
heard.
Cautionary note: It should be used 
rarely and only to correct clear and 
substantial governmental abuses. 
We are a nation of laws, not men. 
Indiscriminate and widespread use 
of jury nullification could result in 
anarchy, but when used judiciously, it 
is a powerful tool for change.

Our forefathers who wrote the 
Constitution were fully aware that 
governments often took advantage 
of the people. That’s why we had a 
revolution – to form a government 
where the wishes of the people were 
paramount. Would the country suffer 
were the people to express their feelings 
by refusing to enforce laws they deem 
unfair?   

It would take just a few courageous 
souls to peacefully resist an unjust law. 
It would not take long for the politicians 
to get the message.

Used rarely and carefully jury 
nullification could become a potent 
and effective weapon in the unending 
struggle to create a just society.

Would it not have been proper for 
that northern jury to have ignored the 
law enforcing slavery prior to the Civil 
War in the Dred Scott case? When 
Hitler was in power should juries in 
Germany have refused to enforce 
German laws that upheld the theft of 
Jewish property?

A review of the cases in this area of 
the law make it clear that the judiciary 
does not favor jury nullification and 
that it has done everything in its power 
to keep it a secret from the people. 
Judges cannot charge the jury on its 
right to nullify nor can defense counsel 
inform them of their constitutional right 
to do so. The author of this essay, after 

being impanelled to sit on a jury in a 
criminal case, was once removed after 
declaring on voir dire that he believed 
in jury nullification in an appropriate 
case.

By keeping it a closely held secret the 
judiciary hopes to prevent juries from 
exercising this constitutional right. 
Suppose, however, that someone stands 
at the door of the courthouse and hands 
out copies of this essay to everyone 
who goes into the courthouse. Some 

would undoubtedly be potential jurors. 
How would they try to stop it? Would 
they arrest him for jury tampering? 

Hardly. Is it a crime to arrest a person 
for exercising his First Amendment 
right of free speech to educate the 
public on the law?   

What do you think? 

Edward W. Silver (ewsilver@iname.
com) is an attorney with Astor Weiss 
Kaplan & Mandel, LLP.
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These activists and idealists believed that the legal system 
could not accomplish the big changes that were needed. 
Lawyers and lawsuits had their place as aids to change, 
maybe even as sparks and catalysts from time to time. But 
the real work would be done out there in the streets and in 
communities, not in the courts.

My decision to apply to law school was not an easy one. 
It was questionable, if not suspect. I prepared myself for 
the hard questions from activist friends. Where was my true 
commitment to the struggle? Wasn’t I being elitist? I had 
thought about these questions and believed I was prepared for 
at least some. I was not prepared for Frankie.

Frankie had been a heroin user since his teens, taking many 

journeys from K&A to North Philly with 
$7 in his pocket – no more no less – just 
enough to make his buy. He had gotten 
clean in the politically active phase of 
his life. I never saw any scores, but I am 
willing to bet that any fair test would 
have hung the genius label around his 
neck.

His eyes shined subdued surprise 
when I revealed my career plan. The rest 
of his long, rail-thin body gave no clue 

of what he was thinking. Frankie shook back his fine brown 
shoulder length hair as twin streams of cigarette smoke flowed 
from the nostrils of his prominent beak of a nose. He paused 
still and silent, then rolled his large protruding buggy eyes as 
his thought jelled. Finally he spoke.

“You know, Mike, I could never really see you as a 
lawyer… Maybe as Groucho Marx playing a lawyer, but not 
as a lawyer.”

I guess I have been trying to sort out my role ever since.

Michael J. Carroll (mcarroll@clsphila.org) is a public interest 
lawyer in Philadelphia and a member of the Editorial Board of 
The Philadelphia Lawyer.
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ThE GROuChO LAwyER

T imes had changed. The 1960s were over and the 
revolution had not arrived. There was still a dedicated 
segment of my generation that believed in social 

change, progressive, even radical change brought about by lots of 
people working hard over time. They worked in many American 
communities, urban, rural and everything in between.
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e
very few years, I write 
about my favorite 
technology toys, the 
software, hardware and 

other gadgets that allow technology 
to make my life easier and to provide 
clients with better legal representation. 
While some of these items may require 
a bit of training, the common thread 
is that these are all easy to use. With 
apologies once again to Rodgers and 
Hammerstein, I will discuss “a few 
of my favorite tech things,” items 
and even events that make my life 
easier and, hopefully, can do the 
same for you. In no particular order, 
here goes:

ABA TEChShoW

Sponsored by the American 
Bar Association Law Practice 
Management Section, attending 
this annual event is like making a 
pilgrimage to Mecca for those of us 
who want to know more about law 
office technology. Unlike many trade 
shows, which are primarily focused 
on vendor booths, Techshow offers 
dozens of educational programs and 
terrific social events, along with 
an excellent trade show. The biggest 
misnomer, however, is that the event is 
only for geeks. Nothing could be farther 
from the truth.

Techshow, held every spring in 
Chicago, is primarily an educational 
event that showcases the technological 
issues, concerns and products 

confronting virtually every law firm. 
For example, the 2012 show offered 
nearly 60 individual sessions among 
its 13 tracks, i.e., topics, including 
paperless offices, mobile/smartphone, 
litigation, cloud computing and 
e-discovery. In addition, the 1,800 
attendees heard Ben Stein’s humorous 

and thought-provoking keynote address, 
“The Life of the Law is Not Logic but 
Experience.” The show also featured 
plenary sessions offering tips, such 
as “60 Sites in 60 Minutes,” “60 Tips 
in 60 Minutes” and a provocative 
presentation by Oklahoma Bar 
Association Law Practice Management 
Advisor Jim Calloway on “The Future 

of Law Practice: Dark Clouds or Silver 
Linings.” I presented programs about 
“Preparing to Litigate: The Latest Smart 
Litigation Management Tools” and 
“How to Stay Safe in the Cloud.”

But perhaps the best part of Techshow 
is the people. It is the place to meet 
the experts on virtually every legal 

technology issue. And these experts 
love to talk with the attendees and 
help them. There is no pretense, and 
my annual trek to the next Techshow 
– April 4 to 6, 2013 – is already 
highlighted on my calendar. 

DESkToP SCANNERS

It sounds scary, but my office has 
never had paper client files. Yes, 
we save fee agreements, medical 
authorizations and any other 
documents that we are required to 
preserve by law or under the Rules. 
Everything else is scanned and 
shredded, and we can find any file 
in our office in three seconds or less. 
Plus, we can search the contents of 
all of our files almost as quickly 
when we need to find the needle in 
the haystack. 

At the heart of our “less-paper 
office” (after all, you can’t have no 
paper) are Fujitsu Scansnap scanners, 
which scan our mail and other 
documents and store them in our case 
management software. The latest 
version of the Scansnap is the s1500, 
and we have one of these workhorses 
on every desk in our office. People love 
them, our consulting clients love them, 

TechnologyTechnology Technology
A Few of My Favorite Things

By DANIEL J. SIEGEL

A Roundup of Tech Devices, Services and Ideas  
That Make Life Easier for the Average Attorney

It sounds scary, but 
my office has never 

had paper client files. 
Yes, we save fee 

agreements, medical 
authorizations and 

any other documents 
that we are required 
to preserve by law or 

under the Rules. 
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and when you read various listservs, you 
will see that we are among the many who 
sing the praises of this product. Plus, the 
Scansnap comes with Adobe Acrobat X 
Standard, an essential piece of software 
for any office that wants to reduce or 
eliminate its reliance on paper. I have 
written about Adobe Acrobat in the past, 
and it remains one of the most important 
components in our electronic office.

hIGh TECh PhoNES

When my longtime associate, Molly 
Gilligan, recently moved back to Maine, 
we didn’t disassociate. Instead, our offices 
merely expanded to Maine. Surprisingly, 
the key component to accomplishing this 
move wasn’t the upgrade of our computer 
network and server, although that helped. 
The key component was the installation 
of a VOIP (Voice Over Internet Protocol) 
phone system, i.e., an Internet-based 
system rather than a more traditional 
system, which allows us to speak to each 
other by simply pressing the person’s 
extension – no phone calls, no dialing, 
just press a button and talk. No matter 
where Molly is, if she has an Internet 
connection, we can talk with her. Plus, 
our phones ring in Maine, and her Maine 
phone numbers also ring down here, so 
anyone can answer any call, and if need 
be, with just a push of a button, calls 
can be transferred instantly not only to 
another person in the system, but also to 
our homes, our cell phones, or anywhere 
else we program into the phones. There 
is no question that the success of our 
transition is based in large part on these 
amazing phones.

Will Boeing’s new 
Smartphone Fly? 

Commercial airliners? Check. 
Helicopters? Check. Satellites? Check. 
Smartphone? Wait…what? National 
Defense Magazine reports that Boeing 
is currently working on a highly secure 
Android-based smartphone of all 
things, and that it should see a release 
later this year.

Boeing President Roger Krone 
wouldn’t give up any of the details 
about a release date or hardware 
specifics, but he did say it’s almost at 
the end of its development cycle. And 
chances are this isn’t going to be a 
phone to play Angry Birds or Words 
With Friends. Boeing has been keeping 
tabs on the competition in the secure 
communications market, who often 
price their proprietary devices in the 
five-figure range. Boeing is expected 
to introduce its smartphone at a much 
lower price, which should make 
the Defense Department and other 
security-conscious operations very 
happy.

Krone told the magazine the Boeing 
Phone will give customers “what 
they are used to seeing [on consumer 
market smartphones] and give them 
the functionality from the security 
perspective.” Boeing isn’t the first 
company planning a security-conscious 
mobile device. Dell’s Streak 5 was the 
first Android device to get the OK from 
the U.S. Department of Defense. 

Cool-Looking thermostat 
Learns When to Chill,  
Warm Up

From the “what will they think of 
next” department comes the Nest 
Learning Thermostat that the company 
says learns from your behaviors, 
preferences and surroundings to create 
a custom heating and cooling schedule, 
keeping you comfortable when you’re 
home and conserving energy when 
you’re away.

Thermostats are generally a pain to 
program. Nest fixes that issue through 
a combination of sensors, algorithms, 
machine learning and cloud computing. 
It learns behaviors and preferences and 

adjusts the temperature up or down 
accordingly, making you comfortable 
when you’re home and saving energy 
while you’re away. 

The $249 Nest programs itself based on 
the temperatures you set. Nest learns 
your personal schedule in a week and 
starts automatically turning down 
heating or cooling when you’re away 
to save energy. Nest will keep refining 
its schedule over time. It’s available at 
Lowe’s and the Apple store or online 
at nest.com.

ClamBook turns 
Smartphone into Laptop

ClamCase says its new ClamBook, 
due out in time for the 
holidays, lets you turn 
your smartphone 
into a really 
thin laptop. 

ClamCase 
is being tight-
lipped with the details, but the 
widescreen device has a full-size 
keyboard, multi-touch trackpad and 
battery that you’ll be able to tether 
to your iPhone or Android device. 
ClamBook will use MHL technology to 
charge your phone while it’s connected.  
They claim you’ll be able to watch 
full-length movies, edit documents and 
browse the web without the worry of 
draining your battery.

There’s no word on how many 
clams this gizmo will set you back, 
but you can check out the website  
at clamcase.com.                               

Tech   BrieFS
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SATELLITE RADIo

When I first subscribed to satellite radio, it was still a relative 
novelty. But once you have it, you will never want to get rid 
of it. Satellite radio is very different from cable TV. Cable TV 
offers a zillion channels, yet there are still times when there 
is still little to watch. On the other hand, satellite radio (the 
only real option right now is SiriusXM) has a station featuring 
virtually every type of music, news, sports, political analysis, 
religion, etc. you can imagine. Once you have satellite radio 
– including the ability to stream it onto your computer or 
smartphone – you will wonder how you lived without it.

GIANT MoNIToRS

Many computer users love to have 
more than one monitor on their desk. 
I have always found this to be a bit 
clunky, and have never gotten used 
to the setup. What I love, however, is 
my 27-inch computer monitor, which 
gives me virtually the same “real 
estate” as do dual monitors, without 
having to figure where my mouse is 
and where it should be. These monitors 
now sell in many stores and discount 
warehouses for less than $300, and 
looking at them is like watching HD 
TV at your desk. When I first bought 
the monitor, my staff thought it was 
just another gimmick. Now they all 
want them.

TRIPIT

 If you travel, you will want to use this app on your smartphone 
and visit its website. All you have to do is forward your hotel, 
airline and other travel confirmations to TripIt, and they are 
automatically aggregated so that you can view all of your plans 
in one place. You can also link TripIt with Flight Track Pro, 
which will then provide you with flight alerts, terminal maps 
and information about weather delays. Once you set up the 
sites, you don’t have to do anything else except show up for 
your flights and enjoy your trip.

MoBILE hoTSPoT

If you travel a lot, or are out of your office frequently, and 
need Internet access, but want the security of knowing that 
others can’t see your work, and knowing you won’t be ripped 

off by hotels that charge $10 to $15 a day for Internet access, 
then you need a mobile hotspot. A mobile hotspot is a small 
stand-alone device or smartphone feature that enables Wi-
Fi devices to access the Internet wherever a cellular signal 
is available. Generally sold by all of the major cell phone 
providers (they give them away or charge a nominal fee to buy 
them), these hotspots provide you with Internet access almost 
everywhere, and the 4G versions are nearly as quick as having 
a hard-wired connection. 

I use the Verizon Jetpack 4G LTE Mobile Hotspot MiFi 
4510L, and go everywhere with it. While it’s great when 

traveling, it’s also just as handy at a 
client’s office or anywhere else. The 
monthly cost for these devices is 
generally around $50, which allows 
you to download about 5GB of 
data (that’s enough unless you love 
movies, videos and other similar types 
of items); I have never exceeded the 
monthly allocation, although I have 
come close. But considering the cost 
of hotel Wi-Fi, and the convenience, 
these devices are a bargain.

 Once you have the hotspot, 
you will no longer have to worry 
whether there will be Internet access, 
and how secure it is. If you go on 
vacation or an extended business trip, 
you can save enough that the hotspot 
is almost paying for itself. Once you 
arrive, just power on the hotspot (it 

tends to hold a charge for three to four hours); up to five Wi-Fi-
enabled devices can access the Internet, and prying eyes won’t 
be able to see what you’re doing, unless they stand behind you. 

The best technology is easy to use and works well. My 
favorite things are neither fancy nor expensive. However, 
they save me lots of time, and make my life easier. If only 
everything worked as well.

Daniel J. Siegel (dan@danieljsiegel.com), editor-in-chief of The 
Philadelphia Lawyer, is a local attorney who operates the Law Offices 
of Daniel J. Siegel, LLC and is the president of Integrated Technology 
Services, LLC.
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Summer iS the perfect time to get back into Shape and both Nike and Garmin 
have watches that will help you check your pace and time as well as get you where you’re going. Both 
the Nike + SportWatch GPS and the Garmin Forerunner 405 CX have GPS to guide your runs and 
lots of extra goodies. Both sell for less than $200. So get moving! 

Tech  
UPDATE

Features Nike + sportWatch Gps GarmiN ForeruNNer 405 cX

Gps tomtom aNd shoe seNsor GarmiN

iNterFace touch display No touch display

coNNectioN usB coNtact iN Watch strap usB

dimeNsioNs 37 mm X 256 mm X 16 mm 1.9 iNches X 0.6 iNches X 2.8 iNches

WeiGht 2.33 ouNces 2.1 ouNces

WaterprooF yes yes

Battery liFe up to 31 hours 10 hours

services Features time, distaNce, pace, calories 
BurNed speed, date/time, distaNce

system Features ruN history, persoNal records, 
heart rate moNitor compatiBle

alarm, clock, timer, autolap, 
virtual partNer, auto pause, aNt + 
sport Wireless techNoloGy

price $169.99 $189.99
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Book review

T
he Hon. Harvey Bartle III 
has produced a well written, 
thoroughly researched and 

unexpectedly interesting history of 
the U.S. District Court for the Eastern 
District of Pennsylvania. That the 
research and the writing are of high 
quality should come as no surprise. 
Judge Bartle served as a judge on that 
court for more than 20 years and as 
its chief judge for five. Before that, 
he was a partner at Dechert Price & 
Rhoads (now known simply as Dechert, 
having uncharacteristically dropped its 
Price). He is also the product of a very 
Ivy League education at Princeton and 
the University of Pennsylvania Law 
School. So one might have anticipated 
a scholarly and comprehensive history.  

Making the subject matter 
interesting, however, was surely a far 
more challenging task. The book’s 
own description amply illustrates 
the difficulty: “Highlighted,” it says, 
“are the court’s judges, its important 
cases, and the growth and changes 
in it’s jurisdiction, workload, and 
administration over more than 220 
years.” Which means, as you may have 
guessed, that there’s not all that much in 
terms of gratuitous sex or violence. Able 
writer though he may be, the fact is that 
Judge Bartle’s chosen topic essentially 
foreclosed the kind of movie deal or 
miniseries that most authors want. 
He probably knew that going in, but 
there it is.  That said, Judge Bartle has 
succeeded in breathing life into both the 

lives and the works of his predecessors – 
not to mention the court itself. The court 
began as a one-judge court and it stayed 
that way for its first 115 years (1789-
1904). As a result, for the first half of 
its history, the court and whichever 
judge sat on it were one and the same. 
Thus Judge Richard Peters, appointed by 
George Washington, was the court from 
1792 until 1828. Peters had the good 
sense to die timely so that John Quincy 
Adams could appoint Joseph Hopkinson 
in time for the Senate to confirm him 
in February of 1829 – just days before 
Andrew Jackson seized power. And 

Judge Hopkinson was 
the court until 1842 
(by which time Jackson 
was gone and the 
republic by and large 
restored, at least for a 
time). 

Much of the history 
that Judge Bartle 
recounts in considering 
the single-judge era 
is both unfamiliar and 
entertaining. I liked, 
in particular, President 
Tyler’s appointment 
of Horace Binney, to 
which appointment the 
president somehow 
obtained the advice and 
consent of the Senate 
without first obtaining 
Binney’s own consent. 
Once the Senate had 
voted, someone thought 
to ask Binney whether 
he had any interest in 
the job. He didn’t. The 
man who ultimately 
agreed to take it, 
Archibald Randall, 
was the court’s first 
Roman Catholic judge 
and Bartle describes his 

role in the civil unrest (meaning riots) 
over which Bible should be used in the 
public schools (this being long before 
anyone thought of using no Bible at 
all).  I also think Judge Bartle – while 
discussing the long career of Judge John 
Cadwalader (1858-1879) – makes a good 
case that whatever we may think about 
the resolution of constitutional questions 
raised in federal litigation, Civil War is 
actually a far more effective means of 
addressing oppressive litigation. That, 
at least, was the case with the Fugitive 
Slave Act. He doesn’t address the 
Affordable Care Act. 

By ALFRED W. PuTNAM JR.
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pennsylvania 
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In any event, once there started to be 
multiple judges at the dawn of the 20th 
century, they began to breed, as judges 
do. To get a sense of this, one need only 
look at the appendices Judge Bartle 
so helpfully provides at the end of his 
text. From the founding of the republic 
until the death of Franklin Roosevelt, a 
total of 19 judges had been sworn in as 
judges of the Eastern District. But since 
that time, some 74 more have taken the 
oath, and, as of today, there are 22 seats 
on the bench. 

It might be reasoned, perhaps, that 
so many hands would have made for 

lighter work. But this seems not to 
have been the case and Bartle is at his 
best describing the explosion of federal 
litigation in recent decades. One forgets 
how many of the groundbreaking 
cases in a variety of legal disciplines 
arose in the Eastern District of 
Pennsylvania. These include not only 
leading constitutional cases on state 
secrets (United States v. Reynolds), the 
separation of church and state (Lemon 
v. Kurtzman), abortion (Planned 
Parenthood v. Casey) and the like, but 
also important antitrust cases from the 
electrical equipment case in the mid-

1960s to the Japanese electronics case 
in the mid-1980s.

In covering all of these cases, along 
with many others, Judge Bartle renders 
not only a comprehensive history of 
a single court but also a chronicle of 
changing times in a changing country. 
His volume is well worth the price  and 
the time. Even if it can’t manage an R 
rating.                                                

Alfred W. Putnam Jr. (Alfred.
Putnam@dbr.com) is chairman of 
Drinker Biddle & Reath LLP.

One forgets how many of the groundbreaking cases in a 
variety of legal disciplines arose in the Eastern District  

of Pennsylvania. 
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1992
‘Struggle for Justice’ Law Week 1992

That Was Then

Young Lawyers Section Chair-Elect John E. Savoth and YLS Chair Mary Ellen 
Nepps provide legal advice to callers during the special all-day LegalLine 
program on May 6. Association members provided free legal advice to more than 
1,200 callers during the 12-hour marathon. 

Fielding a LegalLine call, Chancellor-
Elect André L. Dennis served as Law 
Day Chair.
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