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CANCELED:
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On Jan. 13, 2010, the U.S. Supreme Court issued an unprecedented 
order stopping the live audio-video streaming of an important 
district court bench trial.  Perry v. Schwarzenegger, N.D.CA. 

3:09-cv-02292, 588 U.S. ___(2010) [No. 09A648]. In that civil rights trial, 
high-powered lawyers David Boies and Ted Olson sought to invalidate, 
as unconstitutional, California’s “Proposition 8” which reversed a state 
Supreme Court decision permitting same-sex marriage. The state refused 
to defend, leaving that to various self-styled advocacy groups.

Five justices overruled District Court Chief Judge Vaughn Walker (and 
Ninth Circuit Chief Judge Alex Kozinski), affecting a blackout based on 
a procedural ruling that a statute was likely violated when a local rule 
was revised. Although the court twice cautioned that it would not express 
“any view on whether such trials should be broadcast,” it did precisely 
that and made its position clear – federal trials should not be televised. 
While acknowledging that the issues being tried in this “high-profile 
trial” were “the subject of public debate throughout the state, and indeed, 
nationwide,” it concluded, “This case is therefore not a good one for a 
pilot program,” implying, strangely, that only cases in which there is little 
public interest would be appropriate for televising. The last time the court 
stopped anything like this was the re-counting of Florida votes in Bush v. 
Gore.  Ironically, Olson was counsel for Bush and Boies for Gore.

The Prop 8 supporters claimed broadcasting might cause “harassment, 
economic reprisal, threat and even physical violence” to their witnesses. 
A close examination of those claims revealed that they were, as Olson 
observed, “utterly unsubstantiated and groundless speculation” based 
solely on claims of paid expert witnesses whose identities and views were 
already widely publicized.

Not only is this the first time the Supreme Court ever literally “pulled 
the plug” on televising a trial, but it was also done in a case that was the 
“poster child” for televising trials. The only issue at hand was simply live 
streaming to courtrooms in five other cities. The case was a civil, non-
jury dispute involving only already prominent, adult litigants. It was/is 
history in the making, involving social and constitutional issues affecting 
millions and certain to land on the Supreme Court’s docket. And, it was 
probably the civil trial attracting more interest than any other in years.

The court’s micromanagement, however, included a provision that 
exposes the flawed reasoning behind the prohibition. While blindly 
accepting the baseless protestations of danger, it did not completely 
prohibit electronic “courtroom expansion,” which may be the intellectual 
seed of the eventual reversal of the ban. Although it prohibited live 
streaming to courtrooms in other courthouses around the country, it 
permitted same to other rooms within the same courthouse. Not even 
a “Philadelphia lawyer” could explain a principled distinction between 
what was prohibited and what was permitted.

NEELy V. CLuB MED – LESSoNS FRoM ThE PAST

This order brought to mind a simpler time, long ago, when a small 
window of judicial transparency opened, when a few federal civil trials 
were actually televised.  And, I tried one of them.

I have long confined my practice to intellectual property law but early 
in my career handled maritime cases and became a Proctor in Admiralty. 
While that combination of legal specialties is admittedly unusual, the last 
maritime case I tried, Neely v. Club Med, was even more so, in several 
ways, not the least of which was being nationally televised under a federal 
pilot program. In 1993, COURT TV, Steven Brill’s then only two-year-
old cable channel, televised this nine-day jury trial, complete with color 
commentary and analysis by Doug Llewelyn (originally of “The People’s 
Court”) and Jay Monahan (1956-1998), a New York trial lawyer and 
husband of (then) NBC’s Katie Couric.
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My client, Eileen Neely, a scuba diving instructor, had 
been seriously injured in a diving accident on a Club Med 
expedition in St. Lucia. COURT TV believed the case would be 
of interest to its viewers and neither Neely nor I had objection. 
Club Med, however, strenuously objected, and particularly so 
to a COURT TV news release calling it “a fascinating personal 
injury case” and “a real tale of horrors.”

“hAMSTER oF ThE DAy”

Our trial judge, the inimitable Robert S. Gawthrop III 
(1943-1999), was singularly unimpressed:

“That is what happens in a free society.  … This is 
a civil case, not a criminal case, but not a civil case 
involving the tender psyche of a young child . . .

*     *     *
. . . people have a right to know what is happening 

in a public forum, which is a United States District 
Court . . .

* * *
. . . other judges on this 

court who have heard trials, 
apparently things have gone 
along smoothly. I am supposed 
to give it a trial run, do the 
experiment.

You happen to be the hamster 
of the day.” 

After hearing 24 witnesses, the 
jury returned a verdict for plaintiff of 
$556,700.

Club Med appealed, but the Third 
Circuit, en bańc, upheld the verdict.  
63 F.3d 166 (1995).

Despite Club Med’s initial 
concerns, there was no evidence 
that the filming and broadcast had 
any effect whatsoever on the judge, 
any witness, counsel, juror or the 
outcome. Even Club Med’s trial 
counsel now concurs.  

One concern is that participants 
might “perform.” That was not our experience.  Judge 
Gawthrop was well known for his performances off the 
bench, particularly his magnificent baritone voice in Gilbert 
and Sullivan works, but his “15 minutes of fame” on national 
camera did not alter his always-professional behavior on the 
bench. While he did pepper the record with bon mots and 
witticisms, such as, “maritime law is difficult to fathom,” that 
was standard fare for this unique jurist, not at all due to the 
presence of cameras.

PILoT PRojECT

In 1994, the Federal Judicial Conference rejected the 
recommendation of its own committee to authorize recording 
and broadcasting of civil proceedings. Based upon a three-
year pilot project, the committee concluded that, “Most 
jurors and witnesses believe electronic media presence has 
no or minimal detrimental effects on witnesses and jurors,” 
and “Judges and attorneys…reported observing little or no 

effect of camera presence on participants in the proceedings, 
courtroom decorum, on the administration of justice.”

Despite the paucity of problems, the Conference somehow 
“concluded” that “the intimidating effect of cameras on some 
witnesses and jurors was cause for concern.” Oddly, the 28 
Conference judges who regularly make decisions based only 
upon evidence, not only ignored the compelling evidence 
supporting their committee’s recommendation, but also 
failed to explain upon what evidence, if any, they based their 
contrary “conclusions.”

While anecdotal, the real “evidence” from Neely is clear 
– not one witness or juror was intimidated. The jurors were 
never filmed. The two stationary cameras were unobtrusive. 

In 221 years, Neely was one of only 35 complete federal 
civil trials broadcast. In not one of those cases was the filming 
or broadcast made an issue on appeal. That fact alone is more 
telling than any fears, concerns or beliefs. 

RIGhT To ATTEND

The Supreme Court has said that 
“A trial is a public event.”  Craig v. 
Harney, 331 U.S. 367 (1947) and 
held that the right to attend a criminal 
trial is “implicit in the guarantees of 
the First Amendment” Richmond 
Newspapers, Inc. v. Virginia, 448 US 
555,580 (1980), while implying that 
the same holds true for civil trials. 
Four circuit courts have actually held 
that it does.

Thus, every citizen has a 
constitutional “right to attend” 
every federal trial.  Obviously, it 
is physically impossible for more 
than a few hundred to attend any 
trial. And, truth be told, present 
courtroom capacity is more than 
adequate to meet current demand. 
On occasion, however, there is 
intense and widespread interest in 
trials occurring far from many who 

are interested.  Perry was such a case.

TRANSPARENCy - VIRTuAL ACCESS

Since 1979 for the House and 1986 for the Senate, gavel-
to-gavel television coverage has brought the legislative 
branch into our living rooms. The judicial branch, however, 
remains accessible only by rationing, governed by timing and 
courtroom location and capacity.

In a world where we can watch live video of a news 
anchor’s colonoscopy or an environmental disaster a mile 
below the ocean surface, surely we ought to be able to view a 
few interesting federal civil trials in the same manner. Without 
electronic “courtroom expansion,” this “right of access” will 
be a reality only for the rich and the retired.  Although the 
Founding Fathers might not have anticipated this dilemma, or 
at least its electronic solution, surely they did not intend that 
result.
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As Guttenberg’s 
Mazarin Bible 

changed the world 
in 1453, electronic 
media technology 
has revolutionized 
virtually everything, 
including access to 

our courts.



LoST To hISToRy

The technology to televise trials has 
existed for almost 70 years and the 
ability to record audio and video has 
existed for 115 years. In that time, only 
a handful of the hundreds of significant/
interesting federal civil trials have 
been recorded and/or broadcast to 
wider-than-courtroom audiences. How 
much history have we lost? The few 
recordings of famous trials that exist 
are riveting and the few of the not-so-
famous are useful teaching tools.

A RooM Too SMALL 

In 1994, cameras were large, the 
Internet was in its infancy and YouTube 
was science fiction. As Guttenberg’s 
Mazarin Bible changed the world in 
1453, electronic media technology has 
revolutionized virtually everything, 
including access to our courts.

Even if there had been any significant 
evidence to support the Conference’s 
ban in the past, there is none today. 
Almost every state court system 
permits cameras in civil courtrooms, 

and many have done so for years. There 
is no chaos in our state courts, at least 
none attributable to cameras.

Senior Judge Jack B. Weinstein 
cogently observed:

“In our democracy, the knowledgeable 
tend to be more robustly engaged in 
public issues. Information received 
by direct observation is often more 
useful than that strained through the 
media. Actually seeing and hearing 
court proceedings, combined with 
commentary of informed members 
of the press and academia, provides 
a powerful device for monitoring the 
courts.” Hamilton v. Accutek, 942 F. 
Supp 136, 137-139 (E.D.N.Y. 1996)

“BACk To ThE FuTuRE”

Although there is no bill pending in 
Congress on this issue, such bills have 
been introduced every year since 1997. 
While the Obama administration has 
not yet formally spoken, considering its 
stated reverence for “transparency,” it 
might be expected to favor cameras. The 
Bush administration, not surprisingly, 

consistently opposed any electronic 
media coverage of any court proceeding. 
Judge Kozinski, also a member of the 
Judicial Conference, recently spoke in 
favor, arguing that 47 states permit it 
and the federal courts must reconsider 
“in light of current technology.”  The 
Supreme Court itself has said that “the 
time may come” when technology and 
experience establish that concerns about 
television coverage are no hazard to a 
fair trial.  

The entire citizenry is entitled to see 
its judiciary function. A well-informed 
public that shares and preserves its 
record of justice will be a better public. 
The present archaic ban, based on little 
evidence and unfounded fears, will fall.  
It is just a matter of time. And when 
it does, even those who so fervently 
opposed cameras in the courtroom, will 
see, as we did so long ago in Neely, that 
they do no harm and bring great benefit. 

M. Kelly Tillery (tilleryk@pepperlaw.com) 
is a partner in the Intellectual Property 
Group at Pepper Hamilton LLP.

Bar reporter online
E-mailed to Bar Association members 
Monday and Thursday mornings, this 
electronic newsletter provides updates  
on Association activities and news  
from Bar Foundation-supported service 
organizations.

n By Joseph A. Sullivan

The Pro Bono Non-Lawyer Part-
nership Network, a 2010 public service 
initiative conceived by Chancellor Scott 
F. Cooper and the Philadelphia Bar 
Association, is nearing its launch as an 
innovative pilot project administered by 
Philadelphia VIP to expand access to 
justice for low-income individuals and 
families.   

The idea of a non-lawyer network grew 

out of the recognition that high-quality 
legal representation depends not only on 
dedicated work by legal aid and pro bono 
lawyers, but also on the availability of 
public service-minded professionals and 
experts to ensure that justice is achieved. 
The network will actively recruit non-
lawyer professionals, such as accountants, 
forensic scientists and handwriting 
experts, who want to “give back” to the 
community by matching their talents 
with cases in which legal services and pro 

bono attorneys need experts to effectively 
advocate for clients.  

Professor Louis S. Rulli of the Uni-
versity of Pennsylvania Law School, who 
chairs the effort to design and create the 
network, offered an illustration of the 
need: “When, for example, an indigent, 
elderly Philadelphian is robbed of title 
to her home through a fraudulent deed 
transfer, the return of her property may 
well depend not only upon the provision 

Like a Horatio Alger character, Rudy 
Garcia came from humble beginnings but has 
risen to the highest levels of our profession. 
“What better way to pay that forward than to 
donate a year of service in my prime to the better-
ment of Philadelphia lawyers,” said the incoming 
Chancellor of America’s oldest bar association.

Garcia was born in South Philadelphia to the 
son of Mexican immigrants and the daughter of 
Italian immigrants. His parents separated when 
he was five, and growing up with single parents 
began to shape his self-reliant, independent 
nature.

On his own since his teens, Garcia worked to 
support himself and pay for his education. He 
attended Penn State for two years, then took time 
off to hitchhike across the country with nothing 
but the clothes on his back and $10 in his pocket. 
About a year later, he returned to Pennsylvania 
and completed his undergraduate studies at 
Temple University, graduating magna cum laude 
in 1974. He then attended Temple Law School, 
where he served as president of the moot court 
and a member of the law review, graduating cum 
laude in 1977.
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Garcia to Discuss His Plans for 2011
as He Becomes Bar’s 84th Chancellor

All members of the Philadelphia legal com-
munity are invited to attend a complimen-
tary reception on Wednesday, Jan. 5 from 5 
to 7 p.m. in honor of Rudolph Garcia, 84th 
Chancellor of the Philadelphia Bar Associa-
tion, at the Hyatt at The Bellevue, Broad 
and Walnut streets. No RSVP is necessary.

Chancellor’s Reception Jan. 5

Pro Bono Non-Lawyer Network Set for 2011 Launch

White House
Honors Bar
for Work on 
FMLA, FLSA
Association Chancellor Scott F. 
Cooper and Director of Public and Legal 
Services Charles Klitsch were guests of 
the White House at a Nov. 19 ceremony 
hosted by Vice President Biden recog-
nizing three new programs designed to 
increase access to the justice system for 
ordinary Americans. 

Cooper and Klitsch were invited to the 
ceremony in recognition of the Associa-
tion’s contribution to the development of 
one of those honored initiatives: a referral 
program to match claimants under the 
Family and Medical Leave Act (FMLA) 
and individuals with wage and hour 
claims under the Fair Labor Standards Act 
(FLSA) with lawyers qualified to handle 
their matters.

The event was also attended by At-
torney General Eric Holder, Secretary of 
Labor Hilda Solis, Senior Counselor for 
Access to Justice Laurence Tribe, senior 
administration officials, American Bar 
Association President-Elect William T. 
Robinson and metropolitan bar presidents 
whose associations were involved in the 
development of the other two honored 
programs.

The referral program for FMLA and 
FLSA claimants arose from the Depart-
ment of Labor’s recognition that the 
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30-Year Passion 
for Helping Haiti

by Michael Petitti

10 Questions for 
Richard Negrin

by Jeff lyons

By TiNA KArKerA

Surviving Your 
First Year
A How-To Guide for New Associates

the philadelphia lawyer
Philadelphia Bar 
Association’s four-color 
quarterly magazine, 
with award-winning 
coverage of legal 
issues, leading local 
personalities, industry 
trends, technology and 
lifestyle topics.

philadelphia Bar reporter
Philadelphia Bar 
Association’s monthly 
“in-depth” four-color 
newspaper mailed 
to 14,000 members 
and filled with timely 
legal and association 
news, events calendar 
and firm hiring 
announcements.

GEnErATE nEw BusinEss 
With A Multi-Channel Marketing Strategy thAt ReAches 

PhilAdelPhiA’s legAl community in Print And Online.

contact DaviD Hoeckel 
for more information about a  
“package program” that will  
put your message in front of  
the region’s most affluent and  
influential market, all year long.

443.909.7824 | david.hoeckel@mediatwo.com
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