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“In a democracy laws are not made to meet the predilections of individuals, nor to feed mistaken
views which an individual might hold, when that view is detrimental to the people as a whole.
Laws are made for the protection of all, and such laws are enforced even if the law is distasteful
to some individual – yes, even if the law is hateful to some individual.”1
I.!

INTRODUCTION

The United States was founded on the principle of personal freedom, famously
“secur[ing] the blessings of liberty” for generations.2 However, it is commonly accepted (albeit
sometimes grudgingly) that this freedom is not absolute, as one’s exercise of personal freedom
cannot infringe upon another citizen’s exercise of their own freedom. Federal and state
governments are charged, not with determining whether citizens have freedoms, but rather with
drawing boundaries and determining when one’s actions impede the rights of another. For
example, America’s basic principles dictate that one should have the freedom to refuse to be
vaccinated for any reason including, distrust in science or wish to avoid physical discomfort. At
the same time, parents have the right to send their children to receive an education in a safe
environment.
For over a century, state governments have attempted to toe the fine line between
respecting a citizen’s decision to refuse a vaccine and protecting the public health. Despite
consistent scientific advances in the area of vaccinations, the spread of infectious disease
continues today and is likely to remain under the status quo. With that understanding, the federal
government is in a much better position than state governments to safeguard public health due to
its superior financial and scientific resources and expertise.
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This Article argues that the current system of excessive vaccination exemptions, coupled
with inconsistent governmental standards and enforcement, inhibits public health goals
associated with compulsory immunization. Part II discusses the development of current
vaccination laws, including the three commonly accepted exemptions to vaccines. Part III
examines the negative impact these exemptions have on the public health. Finally, Part IV urges
the federal government to take action by setting stricter standards and influencing states to
implement this program by tying it to federal funding for education.
II.!

BACKGROUND: DEVELOPMENT OF CONTEMPORARY VACCINE REQUIREMENTS

There are many examples in which individual and societal interests conflict, including
inhibiting personal autonomy in order to create a society free from infectious diseases. The
government’s attempt to balance these interests in relation to mandatory vaccination is currently
comprised of various federal and state statutes on the issue. The public’s legal response has been
primarily focused on various constitutional challenges. Despite these unsuccessful challenges,
anti-vaccine sentiment continues to increase across the United States.
A.! Growth of Legislative Action Creating Mandatory Programs
In 1827, Massachusetts was the first state to require compulsory vaccination.3 While
some states followed suit, modern vaccination laws did not gain traction until the 1960s, when a
measles outbreak in schools increased the government’s support of mass vaccination as a means
to prevent – rather than treat – epidemics. During this time, President John F. Kennedy pushed
for federal assistance, which resulted in Congress appropriating funds to the Centers for Disease
Control and Prevention (CDC) to help state and local governments purchase and administer
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vaccines for all infectious diseases.4 In the aggregate, these vaccines are credited with
significantly reducing mortality rates and saving billions in societal resources. 5 Unsurprisingly,
the CDC asserts that vaccinations are the greatest health achievement of the twentieth century.6
Today, every state requires that school-aged children be vaccinated in order to attend a
public or private school.7 Since lawmaker’s primary goal is to ensure that individuals are being
vaccinated in order to protect the public health at large, the CDC asserts that most vaccinations
should be received within two years of birth.8 Tying compulsory vaccination to school
attendance is a way to ensure that children who may otherwise fall through the cracks are indeed
vaccinated by the time they are school aged.
Overall, the development and implementation of today’s vaccination statutes relies upon
three different entities with different roles working together despite limited resources and
negative public perception. First, state legislatures pass laws designating vaccination
requirements. Second, state health departments refine the mandate and exemption process. Then
third, local school districts and individual schools must carry out the mandates and respond to
waiver requests. As such, there are different standards and levels of enforcement not only
between states but also between enforcement agencies (from one school district to another).

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4

See id.
See FE Andre et. al., Vaccination Greatly Reduces Disease, Disability, Death and Inequity
Worldwide, 86 WHO BULLETIN 140, 141 (Feb. 2008) (noting that vaccines prevent an estimated
6 million deaths each year).
6
See CTRS. FOR DISEASE CONTROL & PREVENTION, U.S. DEP’T OF HEALTH & HUMAN
SERVS., Impact of Vaccines Universally Recommended for Children – United States, 1900 –
1998, 281 JAMA 1482, 1483 (1999).
7
See generally State Mandates on Immunization and Vaccine-Preventable Diseases,
IMMUNIZATION ACTION COAL. (Feb. 24, 2015), http://www.immunize.org/laws/.
8
See generally, Ctrs for Disease Control & Prevention, Advisory Committee on Immunization
Practices Recommended Immunization Schedules for Persons Aged 0 Through 18 Years —
United States, 2015, 64 MORBIDITY & MORTALITY WKLY. REP. 93-94 (2015).
5

4
!

Today, parents have forgotten the benefits that the measles vaccination provided for their
generation – helping to “eliminate” the disease for over a decade – and have opted to exempt
their children from all childhood vaccinations. Ultimately, such exemptions would not be an
issue if they had no practical negative effects on society and were grounded in solid reasoning.
However, as this Article argues, most exemptions are neither.
B.! Anti-Vaccine Sentiment Continues to Intensify
Anti-vaccine sentiment originally focused on the belief that such technology was an
“inappropriate meddling in the work of God.”9 Today, parents’ concerns over the use of
vaccines encompass a wide variety of issues, but the most commonly reported concern is the
perceived physical harms, especially the likelihood of autism. While it is commonly accepted
that nothing is “100% safe,” the reality is that a majority of the side effects from vaccinations are
minor and local, including pain or swelling at the injection site.10 Other, more serious side
effects, such as severe allergic reactions, deafness, and seizures, are extremely rare.11 Arguably,
the position that a vaccine is not worth the risk (of a tender arm) is overlooking the substantial
risk of no vaccination: the increased spread of deadly infectious diseases.
The media only worsens the situation by latching onto the claims of celebrities regarding
the unsubstantiated link between vaccines and autism. This argument began in 1998, when A.J.
Wakefield published an article in a well-respected British medical journal that linked the
Measles, Mumps, and Rubella vaccine to autism. The study was later deemed an “elaborate
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fraud” and was retracted twelve years later, and since that time, numerous studies have
discredited Wakefield’s study, including articles published in the Journal of American Medical
Association and The Institute of Medicine of the National Academy of Sciences.12 However,
parents are still “concern[ed]” that “[v]accines may cause learning disabilities, such as autism.”13
C.! Current Legislative Exemptions
In response to parent’s concerns, state legislatures generally have adopted three
exemptions to mandatory vaccination policies: (1) medical, (2) religious and (3) philosophical.14
Since the balance between public health and personal autonomy can be difficult to gauge
(especially in an election year), these exemptions are generally easy to obtain.
a.! Medical Exemption
As the name suggests, the medical exemption is given to individuals suffering from a
serious medical diagnosis, including children who suffer from an immunodeficiency disorder,
who may be allergic to either the vaccine or a component in the vaccine, and who are suffering
from certain forms of cancer.
Unsurprisingly, every state allows for this exemption. In order to obtain this exemption,
states generally require a physician’s signature.15 The rationale for this exemption is premised
on the belief that those who would suffer incredibly because of their unique health situation
should not be required to be vaccinated.
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b.! Religious Exemption
While the Supreme Court has held that a state’s interest in protecting public health
supersedes one’s right to religious freedom, almost every state grants an exemption to
individuals who hold a religious belief that is contrary to inoculation.16 The states that allow for
a religious exemption generally have one of two tests in order for a citizen to take advantage of
the exemption. The minority approach is to require an individual to belong to an “organized” or
“recognized” religion.17 Far more states take the alternative approach, which is to require an
individual to simply show that they hold a “sincere” or “genuine” religious belief that is contrary
to vaccinations.
For the majority of states that require only a genuine or sincere religious belief as a
prerequisite to an exemption, there is division among those states as to whether a governmental
agency can and should look into the sincerity of a parent’s religious beliefs. Some states
expressly prohibit a governmental agency from looking into the sincerity of a parent’s religious
beliefs and whether a parent’s hostility toward immunization is rightfully grounded.18 Other
states simply avoid the issue by granting exemptions without verification of a parent’s beliefs or
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objections.19 Ultimately, twenty-one of the forty-eight states that allow for a religious exemption
have never denied a claim for this exemption.20
Every state differs on its requirements for how to obtain the religious exemption. For
example, in some states, a parent must provide a written statement explaining how immunization
conflicts with their sincere religious beliefs.21 Other states simply require that a parent sign a
prewritten form stating that the parent objects to vaccines on religious grounds.22
c.! Philosophical Exemption
For parents whose objections to inoculation are secular, seventeen states allow for a
philosophical exemption.23 This exemption is a catchall that allows parents to opt-out of
vaccinating their children due to a moral, philosophical, or political reason. Even though this
exemption is generally broader than a religious exemption, the technical distinction between the
two is considered to be ambiguous.24 As such, the procedures for obtaining an exemption based
upon personal beliefs is similar to the procedures required by the state for a religious exemption
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During the national measles outbreak in 1989, many state legislatures removed this
exemption.25 In more recent years, increased concerns over vaccinations and decreased instances
of epidemics have resulted in more support for this exemption. But this support is likely to wane
due to recent outbreaks of measles and whopping cough in schools and amusement parks,
making it the perfect time for a national change to these exemptions.26
D.! Constitutional Challenges to Compulsory Vaccinations Keep Missing the Mark
Unsurprisingly, parents who have been unable to obtain exemptions have filed lawsuits
against state governments alleging various constitutional violations. However, courts have
continually granted deference to compulsory inoculation statutes that require a certificate of
vaccination as a precursor to admission to a local school.
In 1905, the Supreme Court of the United States heard a case in which a plaintiff brought
suit claiming that a statute requiring all citizens of Cambridge, Massachusetts to receive the
smallpox vaccination infringed upon individual liberty and autonomy.27 Relying on social
compact theory, the Supreme Court held that mandatory immunization is within the state’s police
powers so long as the measure was reasonable to ensure public health.
Further, in Prince v. Massachusetts,28 the Supreme Court held that the First Amendment’s
Free Exercise Clause “does not include liberty to expose the community or the child to
communicable disease or the later to ill health or death.”29 While most states do allow for a
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religious exemption, states are not required to provide an exemption, and a lack of an exemption
is not a violation of one’s religious freedom.
Courts have also generally accepted that these vaccination statutes do not violate either the
Equal Protection Clause or the Due Process Clause of the United States Constitution. In Zucht v.
King,30 The Supreme Court relied on precedent in coming to the conclusion that a local
ordinance mandating vaccinations was within the state’s general police power of protecting the
public health.31 More recently, the Arizona Court of Appeals echoed this sentiment in Maricopa
County Health Department v. Harmon.32 The Harmon court also went a step further and held
that excluding an unvaccinated child from school did not violate the child’s right to education
under the state’s constitution.33
III.!

MAKING A POINT: THE NEGATIVE IMPACTS OF EXEMPTIONS

As mentioned above, an individual who would physically suffer more harm than good
should not be required to obtain a vaccination. Therefore, a medical exemption is both practical
and necessary and is not included in the criticism that follows. However, non-medical, beliefbased exemptions are detrimental to individuals and society in a number of ways and need to be
limited or eliminated when appropriate.
Most importantly, non-medical vaccine exemptions undermine public health goals.
Mandatory immunization statutes are based upon the concept of “herd immunity,” which
proposes that if enough individuals (80%-90%) are vaccinated, a disease will not become an
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epidemic because too few people are capable of carrying it and passing it on to others.34 In order
to prevent infectious diseases, as close to 100% of the population as practically possible must be
vaccinated.35 Many individuals, including those who cannot receive vaccines because of a
medical condition or age, rely on herd immunity to protect them from acquiring an infectious
disease. Those who seek exemptions put these unvaccinated people at risk by becoming
transmitters of the disease. This is especially true in practice, as individuals who obtain
exemptions tend to be clustered in the same area.36
Statistics confirm that every individual who receives a non-medical vaccination exemption
directly inhibits that goal. For example, the number of cases of measles in 2008 was more than
double the amount of cases during 2000-2007, during which time the number of exemptions has
increased nationwide.37 Similarly, the CDC reports that there were more provisional cases of
pertussis reported in 2012 than in any previous year since 1955.38 According to the CDC, the
measles outbreak, which continues today, is “largely among school-aged children who were
eligible for vaccination but whose parents chose not to have them vaccinated.”39
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Further, statistics on the prominence of disease outbreaks among specific religious
communities further bolsters the causal link between exemptions and epidemics. For example,
members of Amish and Christian Science communities are generally given exemptions from
mandatory vaccination statutes, and those groups have also experienced instances of vaccinepreventable diseases during nearly every major outbreak in the past twenty-five years.40
Finally, immunization exemptions directly increase health-care costs because preventing
a disease through the use of vaccines is more cost-effective than treating a disease.41 More
specifically, it costs approximately sixteen times more to treat an illness than to vaccinate against
it.42 Ultimately, vaccine exemptions result in thousands of Americans contracting preventable
disease, which costs $10 billion to treat and results in 30,000 deaths each year.43
IV.!

SUGGESTIONS FOR CHANGE: WHY FEDERAL OVERSIGHT IS THE UPSHOT

In order to overcome the issues with the current vaccination system, the federal
government should adopt and implement uniform vaccination laws rather than leaving such
individualized power to the states. While the federal government does not have inherent
constitutional jurisdiction over mandatory vaccinations, such jurisdiction could be overcome by
tying vaccines to the federal funding received by every school nationwide. The federal
government should limit the availability of exemptions under the model provided by the
Affordable Care Act (ACA). Ultimately, this approach is consistent with current public
perception and is a logical extension of the federal government’s current responsibilities.
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A.! Overcoming Constitutional Barriers to Federal Oversight of Vaccines
The largest hurdle to a federal mandatory vaccination program is fitting such a program
within the federal government’s limited powers. According to the Tenth Amendment to the
United States Constitution, any power not specifically enumerated to the federal government in
the Constitution is reserved to the state governments.44 Since the power to implement a
mandatory vaccine program is not specifically granted to the federal government, this power is
retained by the states.
Generally, the federal government has argued that its power to act over public health falls
under the Commerce Clause, which states that Congress shall have the power “[t]o regulate
Commerce with foreign Nations, and among the several States . . . .”45 The federal government
has previously used this authority to pass the National Childhood Vaccine Injury Act (NCVIA).
Under the NCVIA, the Department of Health and Human Services is responsible for overseeing
everything from research and development to distribution and use of vaccines.46 In addition, the
NCVIA also establishes two important reporting systems. The first requires health care
providers to supply parents with standardized pamphlets on each vaccine prior to administering
the vaccine. 47 The second requires health care providers and manufactures to report certain
adverse events from vaccines to the federal government.48
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However, the idea that the Commerce Clause extends to a mandatory vaccination
program for school admission is a more attenuated argument. Rather, the federal government
would be more successful in creating a unified vaccine program by requiring states to adopt
specific standards as a condition to federal funding for education. This situation is analgous the
federal government has previously done by tying federal transportation funding to alcohol
distribution standards.
In 1984, Congress passed the National Minimum Drinking Age Act, which withheld
10% of federal highway funding from states that did not maintain a minimum legal drinking age
of twenty-one.49 South Dakota challenged the law but the Supreme Court upheld the law noting
that Congress may “attach conditions on the receipt of federal funds.”50 In coming to this
decision, the Court established a five part test for determining whether such a condition on
federal funding is constitutional or amounts to coercion. Ultimately, a condition of federal
funding will be upheld so long as (1) promotes the general welfare, (2) is unambiguous, (3)
relates “to the federal interest in particular national projects or programs,” (4) is not in and of
itself unconstitutional, and, (5) is not coercive.51
Congress should use this precedent of deferential treatment toward congressional
conditional spending to persuade states to adopt mandatory vaccination programs with more
stringent exemption standards as a condition to federal funding for education.52 It is commonly
accepted that the federal government has an interest in maintaining public health, and a
mandatory vaccine program instituted at the federal level relates to the Healthy People 2020
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program, which is a federal initiative that seeks to improve the nation’s health through various
means, including increased vaccinations.53 Congress may also seek to tie this vaccine program
to specific projects carried out by the Department of Education at the elementary and secondary
levels.54
Given the state precedent on this matter, a federal statute can easily be drafted that is
unambiguous. Further, such a program is not in and of itself unconstitutional because citizens
have alternative options (e.g., homeschooling) and will not be forcibly immunized against their
will. The Supreme Court has continually upheld the constitutionality of a mandatory vaccination
program at the state level under a theory of deference to public health. The federal government
could argue that it is also entitled to this protection when similarly acting to promote the public
welfare through a mandatory childhood vaccine program created by the federal government and
implemented by at the state level.
Finally, such a program is not coercive. While mandatory vaccination is a constraint on
one’s personal freedom (albeit to protect the health and safety of the community), the restriction
is with the constitutional powers of the government and the availability of limited exemptions
allows the state to exclude some children without risk of losing funding. Further, states are not
required to enact the legislation just as they were not required to implement a minimal drinking
age of twenty-one.
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B.! Tying Mandatory Vaccination Laws to Federal Funding of Education
The primary responsibility for K-12 education lies with the individual states. However,
the federal government provides annual funding to supplement subpar state funding.55 Authority
for this federal funding is found in the Elementary and Secondary Education Act (ESEA). The
ESEA was enacted by Lyndon B. Johnson, in 1965, to grant federal funding and to establish a
national curriculum to hold schools accountable for educational achievements.56 Under ESEA,
funding is allocated for a number of different elementary and secondary programs, including
programs for low-income children, foreign languages, gifted students, and arts, as well as library
and textbook materials.57
Overall, the federal government contributes 10.8% of the total amount spend nationwide
on education each year. While this percentage seems relatively low, in reality, it amounts to over
$100 billion annually.58 This amount is also a necessary supplement to state budgets, which
would not be able to make up the difference if such funding was pulled because of a failure to
implement a mandatory vaccine program.
C.! Determining Allowable Exemptions
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In establishing this program, the federal government must determine what, if any,
exemptions will be granted. As previously discussed, an exemption for individuals with specific
medical conditions is necessary and logical. Further, very few individuals meet the criteria to
receive this exemption.59 Therefore, such an exemption should continue under a federal program
with the sole requirement being that a child’s parent or guardian must provide written
documentation from a licensed physician explaining why the child’s medical condition makes
him or her exempt from vaccines.
Conversely, philosophical exemptions are ill founded and only inhibit the public goal
without any benefit to the community. As such, this exemption is seen more as one of
convenience then of actual belief. A majority of states have recognized the detriment associated
with this exemption and no longer allow parents to opt their children out of vaccinations simply
because of a personal belief. Also, as previously mentioned, a number of states that do still
allow for the exemption have proposed bills to eliminate it. It only makes sense that the federal
government follow this majority approach and also not allow a philosophical exemption under a
federal program.
The remaining recognized and relatively sensitive exemption is that based on religious
beliefs. The United States Constitution protects an individual’s right to openly and freely
practice the religion of one’s choosing, without fear.60 The Constitution further provides that no
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governmental agency may discriminate based on one’s religion, including placing one religion
above another.61 However, the Supreme Court has held on numerous occasions that the
government may limit the free exercise of religion so long as the law applies to all religions
equally and supports a compelling government interest.62 Thus, a uniform and narrowly tailored
law mandating vaccines, despite one’s religious beliefs would likely be constitutional because it
promotes the compelling state interest of public health.
Since herd theory requires a significant percentage of the population to be vaccinated in
order for that vaccination to be effective, it is in the best interest of the nation for the federal
government to exclude a religious exemption from the mandatory vaccination program.
However, given the social and political implications, the federal government should grant a
limited religious exemption that mirrors the one provided for under the Affordable Care Act.63
Specifically, the exemption should apply to those who meet three requirements: (1) the
individual is a member of a religious group whose tenets and teachings establish that its
members are conscientiously opposed to receiving medical treatment, (2) the individual must
waive all Social Security and Medicare benefits, and (3) the religious organization must pay for
the health care and disability costs of its members who contract an illness.64 Requiring parents to
have opted into the ACA’s exemption makes sense because a parent who is against vaccines is
also likely to be against medical treatment generally.
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Parents who do not properly fit within this exemption and still do not vaccinate their
children would be subject to a tax similar to the penalty under the ACA.65 The goal of such a tax
is to deter individuals from not vaccinating their children, since it is no longer more convenient
than getting them vaccinated. In addition, the money generated from the penalty can be used to
help further the implementation and enforcement of the mandatory program as well as education
regarding vaccinations.
While at first this program may seem like unwanted federal intrusion into personal
beliefs, twenty-nine states have recently proposed bills that would eliminate exemptions based
on religious or moral beliefs as a way to combat the current measles and pertussis outbreaks.66
These bills demonstrate that a number of state legislatures, and presumably their constituents, are
open to making exemptions harder to receive. However, since these bills are simply proposals
and they are not unanimous across the board, federal oversight is still necessary to achieve
elimination or eradication of vaccine-preventable infectious diseases.
D.! Why Federal Oversight Is Rational
The rationale for implementing a vaccine program with federal oversight includes
historical, economical, and logical reasons. In 1813, Thomas Jefferson signed a law that
required the federal government to “guarantee and distribute effective vaccines” in order to
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prevent epidemics.67 While the federal government currently retains the right to quarantine
individuals and require vaccination of immigrants and military, Congress has since rescinded
control of immunizations of children, leaving authority to the states.68 Due to the direct
correlation between decreases in vaccinations and increases in infectious diseases, the federal
government should return to its original position in mandating childhood vaccines.
Such federal oversight makes sense for a number of reasons. First, the current structure
has led to an inconsistent patchwork of laws, standards, and procedures both among and within
states. Further, most of these statutes are outdated and have failed to keep up with trends in
scientific and technological advances, as well as judicial interpretations. In addition, some states
are moving in the wrong direction as legislatures in the past two years have proposed bills to
make exemptions even easier to obtain.69 These states include Florida, Georgia, Iowa, Kansas,
Massachusetts, Mississippi, New Hampshire, New Jersey, New York, South Dakota, Virginia,
and West Virginia.70 In order to improve the nation’s health, it is imperative that the federal
government act to encourage states to implement uniform standards based on a delicate balance
of the risk and cost of disease with a burden on individual autonomy.
Such standards are necessary to ensure clarity and coherence among public health
officials at all levels and in all states. They also prevent parents from moving to another state –
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or often times the neighboring school district – to avoid a poorly implemented vaccine policy,
due to false rumors about possible side effects of immunizations, including their link to autism.
Just as disease knows no boundaries, our government’s public health initiatives must also look
past state lines. Additionally, the federal government is in the best position to create such a
mandate because of their superior financial and scientific resources and expertise.
V.!

CONCLUSION

As more and more parents continue to take advantage of ineffective, unenforced, and
overbroad vaccine exemptions, the federal government must proactively take steps to protect the
public’s health. The federal government should develop mandatory requirements with limited
and narrow exceptions that would not be a financial burden on school districts and public health
boards. It should persuade states to adopt and appropriately implement this policy by tying
federal funding of education to its operation. And finally, it must also take steps to educate
parents about the truths and myths regarding vaccines, including how opting their children out of
a vaccine places the community at risk of contracting a vaccine-preventable disease.
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