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Killing Her or Letting Her Die: The United States Supreme Court Makes the Constitution an 
Obstacle to Implementing the Due Diligence Standard in Lenahan v. the United States 

 
But if anyone has the world’s goods and sees his brother in need, yet closes his heart 
against him, how does God’s love abide in him? (1 John 3:17)  
  

 
I.  INTRODUCTION 

Is there a difference between killing a person and merely letting her die?1 Obviously 

killing a person is wrong, unless the killing is justified for a particular purpose like in self-

defense.2 Is letting a person die wrong as well, when providing aid could have prevented the 

death and the failure to provide it resulted in the death?3 In criminal law the distinction between 

act and omission has been well recognized. An act causing death is grounds for manslaughter 

subject to establishing the remaining elements, whereas the failure to act does not always invoke 

liability.4 Liability for failing to act requires a claimant to establish that the person who failed to 

act had a duty to perform the omitted act.5  

When applying the distinction between killing and letting a person die to domestic 

violence cases, we can easily agree that an abuser who murdered a victim should be held liable 

for the death.6 But what about a person who knew or should have known that a victim was in 

danger but took no preventative actions, resulting in her death? If the same rationale as that of 

criminal law is to be applied here, liability for the death is subject to the existence of a 

preexisting positive duty. In other words, liability is determined depending on who failed to 

                                                        
1 Some philosophical theories explain why killing another is worse than letting another die. See Roni Rosenberg, 
Between Killing and Letting Die in Criminal Jurisprudence, 34 N. ILL. U.L. REV. 391(2014).; contra, James Rachels, 
Killing and Starving to Death, 54 PHILOSOPHY 159, 159-60 (1979) (arguing that both killing and letting die have the 
same harmful consequences for both victims and survivors.) 
2 E.g. Government of Virgin Islands v. Salem, 456 F.2d 674 (3rd Cir. 1972) (find the defendant not guilty of assault 
while acting in self-defense.) 
3 Rosenberg, supra note 1. 
4 Id. at 392. 
5 E.g. Com. v. Kellam, 719 A.2d. 792 (Pa. Super. 1998) (holding that the failure to act may constitute a breach of a 
legal duty where one stands in a certain status relationship to another, and so on). 
6 E.g. 23 PA. STAT. AND CON. STAT. ANN. § 6102 (West 2016). 



2 
 

rescue the victim. Is he or she a passerby, a family member, or a police officer? If the person 

who knew or should have known the risk of the death was a police officer, the officer may be 

found liable for the death, assuming that the officer has a positive duty to aid.7  

Lenahan (Gonzales) v. the United States of America (“Lenahan”) is a case inquiring 

whether police officers and a State should be held liable for failing to protect victims of domestic 

violence.8 Lenahan, a victim of domestic violence, filed a petition to the Inter-American 

Commission on Human Rights (“Commission”), claiming that the police’s failure to enforce a 

civil protection order resulted in the death of her three daughters.9 The case became the first 

domestic violence case brought against the United States in an international human rights 

tribunal.10 In 2011, the Commission found in favor of Lenahan, concluding that the United States 

had failed to exercise due diligence to protect Lenahan and her three children.11 The Commission 

made final recommendations that the United States adopt legislation, both at the federal and state 

level, making mandatory the enforcement of protection orders.12 However, the U.S. government 

has taken any measures to comply with the recommendations.13 

The United States’ failure to comply with the Commission’s recommendations is a result 

of more than its mere unwillingness to comply.14 The Supreme Court’s interpretation of the U.S. 

                                                        
7 E.g. 18 PA. STAT. AND CON. STAT. ANN. § 2711 (West 2016) (providing that a police officer has the right of arrest 
without a warrant whenever the officer has probable cause to believe the defendant has violated laws against 
harming a family member.) 
8 Case 12.626, Inter-Am. Comm’n H.R., Report No. 80/11 (2011). 
9 Id., ¶ 2. 
10 See Domestic Violence and Human Rights: Lenahan v. USA, ACLU (American Civil Liberties Union) (2015) 
https://www.aclu.org/video/domestic-violence-human-rights-lenahan-v-usa; see also Amy J. Sennett, Lenahan 
(Gonzales) v. the United States of America: Defining Due Diligence?, 53 HARV. INT’L L.J. 537, 537 (2012). 
11 LENAHAN, Report No. 80/11, ¶¶ 118, 145. 
12 Id. 
13 Cf., Katherine M. Culliton, Finding Mechanism to Enforce Women’s Right to State Protection from Domestic 
Violence in the Americas, 34 HARV. INT’L L.J. 507, 561 (1993) (stating that the Commission’s recommendations are 
enforceable through the threat of publishing a report indicating the state’s failure to comply with them.) 
14 Deena R. Hurwitz et al., Due Diligence Obligations of the United States in the Case of Violence against Women, 
Violence against Women in the United States and the State’s Obligation to Protect, CENTER FOR REPRODUCTIVE 
RIGHTS 9, 11-16 (2011), http://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/vaw.pdf. 
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Constitution is one of the obstacles to implementing the recommendations.15 The Supreme 

Court’s ruling in United States v. Morrison (“Morrison”) hinders the United States from adopting 

federal laws to protect victims of domestic violence.16 Also the Supreme Court’s holding in 

DeShaney v. Winnebago County Dept. of Social Services (“DeShaney”) that the United States’ 

has no positive duty to aid victims of violence contradicts with the due diligence standard.17  

This paper will examine how the Supreme Court’s interpretation of the U.S. Constitution 

hinders the United States from implementing the recommendations of the Commission. 

Regarding the affirmative duty to exercise due diligence, this paper focuses on the following two 

features; 1) a State is an actor responsible for addressing domestic violence, regardless of 

whether the violence is perpetrated by a private actor or a State agent; and 2) the State has an 

affirmative duty to prevent domestic violence.  

II.  FACTS AND THE PROCEDURAL HISTORY 

In 1999, Lenahan obtained a restraining order against her husband.18 The order was 

entered into the state’s central registry, which allowed all state and local law enforcement 

officers have access to the status of the order. The order allowed her ex-husband to have “upon a 

reasonable notice” a “mid-week dinner visit” with their daughters.19 The order also provided that 

he and Lenahan should arrange the visit in advance.20 Without prearranging a visit, he should 

remain at least 100 yards from the family home at all times.21 The text on the back of the 

restraining order document included the following warning. 

                                                        
15 Id. at 11-12. 
16 529 U.S. 598 (2000). 
17 489 U.S. 189 (1989). 
18 Gonzales v. City of Castle Rock, 366 F.3d 1093 (10th Cir., 2004), rev’d sub nom. Town of Castle Rock, Colo., v. 
Gonzales, 545 U.S. 748 (2005). 
19 Id. 
20 Lenahan v. United States, Case 12.626, Inter-Am. Comm’n H.R., Report No. 80/11, ¶ 138 (2011). 
21 Gonzales, 366 F.3d at 1143. 
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“A knowing violation of a restraining order is a crime…a violation will 
also constitute contempt of court. You may be arrested…if a law 
enforcement officer has probable cause to believe that you have knowingly 
violated this order.”22(Italic added) 
 

The text continues to provide a mandatory arrest notice to law enforcement officials.23 

“You shall use every reasonable means to enforce this restraining order. 
You shall arrest, or … seek a warrant for the arrest …. ”24(Italic added) 
 

One day at about 5:30 p.m., her ex-husband took the three children without giving her 

any advanced notice of the visit.25 Later Lenahan found her children missing and suspected that 

her husband had taken them.26 From 7:30 p.m. that night through 12:10 a.m., she called the 

Castle Rock Police Department (“CRPD”) eight times to ask the police to locate the children and 

to enforce the restraining order in accordance with the law.27 The police repeatedly refused to 

enforce the order. At about 3:20 a.m. Lenahan’s ex-husband arrived at the police station and 

opened fire with a gun.28 The police returned fire and killed him. Subsequently, they found the 

dead bodies of the three daughters in his trunk. The investigation into the children’s deaths was 

unable to determine whether the ex-husband had killed them or the CRPD did so while they 

returned fire against him.29 

Lenahan brought an action under 42 U.S.C. § 198330 in the U.S. District Court for the 

District of Colorado, claiming that she and her children had a substantive due process right to 

                                                        
22 Id. 
23 Lenahan, Report No. 80/11, ¶¶ 62,140 (Italic added). 
24 Gonzales, 366 F.3d at 1143. 
25 Town of Castle Rock, Colo. v. Gonzales, 545 U.S. at 752-53; see also Lenahan, Report No. 80/11, ¶¶ 74, 81.  
26 Lenahan, Report No. 80/11, ¶ 71.  
27 Town of Castle Rock, Colo., 545 U.S. at 753. 
28 Id. at 754. 
29 Lenahan, Report No. 80/11, ¶ 82; Professor Caroline Bettinger-Lopez’s team found no evidence indicating that 
the Colorado authorities had investigated the cause of the death. Caroline Bettinger-Lopez, Introduction: Jessica 
Lenahan (Gonzales) v. the United States of America: Implementation, Litigation, and Mobilization Strategies, 21 J. 
GENDER, SOC. POL’Y & L. 1, 8 (2012). 
30 Every person who subjects or causes another person to be subjected to the deprivation of any rights secured by the 
Constitution and laws should be liable to the injured person 42 U.S.C.A. § 1983 (West 2016). 
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police protection against harm from her ex-husband.31 She also claimed that the city of Castle 

Rock and the police department violated the Fourteenth Amendment’s Due Process Clause since 

the CRPD had failed to respond properly to her repeated reports about the missing children over 

several hours.32  However, the district court found against her,33 and Lenahan appealed to the 

Tenth Circuit Court of Appeals.34 The Court of Appeals affirmed the rejection of a substantive 

due process claim but found that Lenahan had alleged a cognizable procedural due process 

claim.35  The town of Castle Rock appealed to the United States Supreme Court.36 

In June 2005, the Supreme Court reversed the decision of the Court of Appeals by 

rejecting both Lenahan’s substantive and procedural due process claims. The Supreme Court 

held that despite Colorado’s mandatory arrest law, Lenahan had no property interest in police 

enforcement of the restraining order against her ex-husband.37  In contrast, in a dissent joined by 

Justice Ginsburg, Justice Stevens concluded that Lenahan was entitled to police enforcement of 

her protective order.38 He stated that the majority ignored the clear language and intent of the 

Colorado statute, which was passed in response to a pattern of non-enforcement of domestic 

violence laws.39 He alleged that if the police have probable cause to believe that a violation has 

occurred, they are required to make an immediate arrest or seek a warrant.40  

                                                        
31 Gonzales v. City of Castle Rock, 2001 WL 35973820, rev’d, 366 F.3d 1093 (10th Cir., 2004), rev’d sub nom. 
Town of Castle Rock, Colo., v. Gonzales, 545 U.S. 748 (2005). 
32 Id. at *1. 
33 Town of Castle Rock, Colo., 545 U.S. at 754. 
34 Gonzales v. City of Castle Rock, 366 F.3d 1093 (10th Cir., 2004), rev’d sub nom. Town of Castle Rock, Colo., v. 
Gonzales, 545 U.S. 748 (2005). 
35 Id., at 1100, 1118. 
36 Town of Castle Rock, Colo., 545 U.S. at 768. 
37 Id. 
38 Id. at 773 (2005) (Stevens, J. dissenting). 
39 Id. at 788, n. 16.  
40 Id. at 784. 
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The effects of the decision in Town of Castle Rock, Colo. v. Gonzales (“Gonzales”)41 on 

potential victims is noteworthy, in light of a study reporting that the majority of abusers violate 

protection orders and commit further abuse.42 The effects of the decision are more significant in 

light of the fact that in most cases, calling the police is the only recourse that a victim has if her 

protection order is violated.43 Following the decision domestic violence advocates and women’s 

and civil rights’ lawyers thought that the decision risked creating a culture of impunity for lazy, 

rogue, or misguided officers.44  Now numerous domestic violence victims have no way of  

compelling the U.S. government to enforce their civil protection orders.  

III.  LENAHAN V. UNITED STATES; THE DECISION OF THE COMMISSION 

Having exhausted all available legal remedies, in December 2005 petitioners45 presented 

a petition to the Commission against the government of the United States on behalf of Lenahan 

and her deceased daughters.46 They argued that all of the State’s failures to provide an 

appropriate remedy for the police’s failure to enforce the restraining order constitute acts of 

discrimination under the American Declaration of the Rights and Duties of Man (“the American 

Declaration”).47 The petitioners alleged that “the United States Supreme Court’s decision in 

Town of Castle Rock v. Gonzales leaves Lenahan and countless other domestic violence victims 

in the United States without a judicial remedy by which to hold the police accountable for their 

failures to protect domestic violence victims and their children.”48 Also the petitioners argued 

                                                        
41 Id. at 784. 
42 Sally F. Goldfarb, The Legal Response to Violence against Women in the United States of America: Recent 
Reforms and Continuing Challenges, United Nations, (July 20, 2008) 6 
http://www.un.org/womenwatch/daw/egm/vaw_legislation_2008/expertpapers/EGMGPLVAW%20Paper%20(Sally
%20Goldfarb).pdf. 
43 Hurwitz, supra note 14, ¶ 54. 
44 Bettinger-Lopez, supra note 29, at 8. 
45 The petitioners include Caroline Bettinger-Lopez, Emily J. Martin, Lenora Lapidus, and so on. Lenahan 
(Gonzales) v United States of America, Case 12.626, Inter-Am. Comm’n. H.R., Report No. 80/11 ¶1 (2011). 
46 Id.  
47 Id., ¶105. 
48 Id., ¶40.  
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that the failures of the CRPD are representative of a larger failure of the United States to exercise 

due diligence in response to the State’s domestic violence issues. 

In response, the United States argued that the evidentiary record demonstrates that the 

CRPD responded reasonably to the information that Gonzales provided.49 The United States 

argues that no provision under the American Declaration imposes on it the affirmative duty to 

exercise due diligence to prevent violence committed by a private party.50 The United States 

argued that other international human rights laws and views of international bodies are not 

binding unless the United States has joined them. Although it admits that government owes a 

moral and political responsibility to its citizens to prevent and protect them from violence 

committed by private actors, the fulfillment of its legal obligations is subject only to its domestic 

law, not international law.51  

After hearing the arguments from both the petitioners and the State, the Commission 

concluded that its member states are obliged to protect women from domestic violence.52 The 

Commission also stated that the member states may be held accountable for both failing to 

prosecute acts of domestic violence and failing to prevent those acts.53 Following the conclusion, 

the Commission recommended that the State take measures to comply with its general 

obligations to exercise due diligence to respect and protect the rights of victims.54 Specifically it 

recommended that the State; 

“2. Conduct an investigation…to determine the responsibilities of 
public officials for violating state and/or federal laws, and holding 
those responsible accountable…4. Adopt multifaceted legislation 

                                                        
49 Id. ,¶42. 
50 Id., ¶ 55. 
51 Lenahan (Gonzales) v United States of America, Case 12.626, Inter-Am. Comm’n. H.R., Report No. 80/11. ¶ 57 
(2011). 
52 Id., ¶120. 
53 Id., ¶ 119. 
54 See id.; see also BENNINGER-BUDEL, DUE DILIGENCE AND ITS APPLICATION TO PROTECT WOMEN FROM VIOLENCE, 
11 (2008) (saying that states are obliged to prevent, investigate, and punish violence against women.) 
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at the federal and state levels, making mandatory the enforcement 
of protection orders and other precautionary measures to protect 
women from imminent acts of violence.”55 
 

 In other words, the Commission concluded that the State’s duty to exercise due 

diligence56 to protect the victims requires the State to hold the police accountable for their failure 

to enforce Lenahan’s protection order.57 It also indicates that the due diligence standard requires 

the United States to take precautionary measures to prevent incidents of domestic violence from 

occurring. 

IV.  THE DUE DILIGENCE STANDARD DETERMINING THE SCOPE OF A STATE’S 
RESPONSIBILITY REGARDING DOMESTIC VIOLENCE 

 
The Commission found that the due diligence standard is essential to define the scope of 

a State’s obligation to address violence against women. Various international instruments such as 

treaties, broadly-approved declarations, and custom express the consensus over the use of the 

due diligence standard.58 For example, the Declaration on the Elimination of Violence against 

Women (“DEVAW”)59 declares that States should exercise due diligence to prevent, investigate, 

and, punish acts of violence against women.60 In other words, the DEVAW indicates that 1) 

States are responsible for addressing violence against women, regardless of whether acts of 

violence are perpetrated by a State agent or private actor; and 2) the States are not only obliged 

to investigate, prosecute and punish incidents that have already occurred,61 but that States have 

                                                        
55 Lenahan, Report No. 80/11, ¶ 215. 
56 See Benninger-Budel, supra note 54, at 11 (stating that states are required to adopt positive measures such as laws, 
policies, and promotional measures.) 
57 Lenahan, Report No. 80/11, ¶ 215. 
58 See, Benninger-Budel, supra note 54; see also, Lenahan, Report No. 80/11 ¶ 124. 
59 DEVAW is the first international declaration explicitly addressing the issue of violence against women. Global 
Norms and Standards, UN WOMEN, http://www.unwomen.org/en/what-we-do/ending-violence-against-
women/global-norms-and-standards (last visited Feb. 17, 2016). 
60 General Assembly, Declaration on the Elimination of Violence Against Women, Art. 4 (c), UNITED NATIONS (Dec. 
20, 1993), http://www.un.org/documents/ga/res/48/a48r104.htm. 
61 Lenahan, H.R., Report No. 80/11, ¶¶ 126-27. 
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an affirmative duty to take positive measures62 to prevent such violence.63 These two features of 

the due diligence standard are explained in the following section.    

A.  A State as an Actor Responsible for Violence against Women Committed by a Private 
Person  

 
1.  International Instruments and Cases Holding a State Responsible 

Under international laws a state cannot treat violence against women merely as a private 

matter but should take responsibility for addressing domestic violence.64 In the region of Europe, 

the European Court of Human Rights in Bevacqua and S. v. Bulgaria reprimanded the evasive 

attitude of Bulgaria.65 The court concluded that the State’s denial of its duty to assist a victim on 

the ground that the State is not responsible for a private matter is not compatible with the idea 

that the State has the affirmative duty to secure the rights of a private person.66  In the region of 

America, the American Declaration holds a State responsible for the conduct of non-state actors 

in certain circumstances.67 Under the American Declaration, the Inter-American Court of Human 

Rights in Velazquez-Rodriguez v. Honduras referred to the State authorities as an actor 

responsible for the human rights violation which is not directly imputable to the State but the act 

of a private person.68 The State has the international responsibility for the violation, not because 

of the act itself, but its failure to exercise due diligence to prevent the violation from occurring.  

The Commission in Maria Da Penha v. Brazil also found that a State may be held 

accountable for the violation of human rights even when a state only passively let the violation 

                                                        
62 Id. ¶¶ 118, 164. 
63 Since violence against women is rooted in social and cultural discrimination, due diligence standard should be 
used to modify the general pattern of discrimination. See id., ¶ 126. 
64 In viewing domestic violence as a private matter, the United States government traditionally took a stance of non-
intervention. Sally F. Goldfarb, Reconceiving Civil Protection Orders for Domestic Violence, 29 CARDOZO L. REV., 
1487, 1494-96 (2008).  
65  App. No. 71127/01, Eur. Ct. H.R. 1 (2008). 
66 Id., § 83. 
67 Lenahan, Report No. 80/11, ¶ 119. 
68 Inter-Am. Comm’n. H.R., Report No. 4, ¶ 172 (1988). 
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occur.69 A factor to consider in determining a state’s responsibility is whether the violation 

occurs “with…the acquiescence of the government, or whether the State has allowed the act to 

take place without taking measures to prevent it or to punish those responsible.”70 The state has 

the duty to ensure the free and full exercise of the rights recognized by the Convention. This 

imposes on the state the further duty to prevent, investigate, and punish any violation of the 

rights.  

2.  A State’s Affirmative Duty to Prevent Violence against Women 

The second significant feature of the due diligence standard is that a State is obliged to 

exercise due diligence to prevent violence from occurring. In Kontrova v. Slovakia, the European 

Court of Human Rights held that the Slovak Republic had failed to exercise due diligence to 

protect the lives of the two children.71 Their mother, a victim of domestic violence, filed a 

criminal complaint along with a medical report against her husband with a local police 

department.72 Later the victim changed her mind and sought to withdraw the complaint.73 In 

response, a police officer advised her to alter the medical report and accordingly she altered the 

medical report to minimize the injuries. About a month later, another incident of domestic 

violence occurred.74 Both the victim and her relative called the police to report the death threat 

made by the husband. Rather than immediately taking action, however, the police advised the 

victim to file a report the following day. The next day the husband shot the two children and 

                                                        
69 Maria Da Penha Maia Fernandes (Brazil), Case 12.051, Inter-Am. Ct. H.R., Report No. 54/01, ¶ 56, April 16, 
2001. 
70 Id. 
71 Kontrova v. Slovakia, Eur. Ct. H.R. Application No. 7510/04, ECR 2007-VI (extracts), ¶¶ 46, 55. 
72 Id., ¶ 8. 
73 Id., ¶ 9. 
74 Id., ¶ 11. 
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himself.75 The European Court of Human Rights found that the Slovak State is required to take 

preventive measures if an individual’s life is at risk from the criminal acts of another individual. 

V.  THE APPLICATION OF THE DUE DILIGENCE STANDARD IN LENAHAN 

Under the due diligence standard, the Commission has not only required states to refrain 

from committing human rights violations, but also to adopt affirmative measures to guarantee 

that individuals can exercise and enjoy the rights contained in the American Declaration.76 To 

determine whether a particular state exercised due diligence, the Commission adopted the two-

prong test. The first prong is whether authorities knew of a situation where an alleged perpetrator 

created a real and imminent risk to the alleged victim.77 The authorities can be found to have 

known of a real and imminent risk to the victims if a protection order was issued, a perpetrator 

was detained, a victim received assistance while filing complaints, or a victim repeatedly 

contacted the authorities.78 The second prong is whether the authorities failed to take reasonable 

measures to protect the victims from harm.79  

Applying the first prong to the Lenahan case, the Commission found that the United 

States’ authorities should have known of the imminent risk of domestic violence to Lenahan and 

her daughters.80 The restraining orders had already been issued, which indicates that the United 

States had recognized the risk that the beneficiaries would suffer harm and needed the State’s 

protection. Applying the second prong to the Lenahan case, the Commission concluded that the 

authorities should have found probable cause that Lenahan’s ex-husband had violated or 

                                                        
75 Id., ¶ 14. 
76 Id., ¶ 118. 
77 Kontrova v. Slovakia, Eur. Ct. H.R. Application No. 7510/04, ECR 2007-VI (extracts), ¶132. 
78 See CEDAW Committee, Views on Communication No. 5/2005, Sahide  Goekce v. Austria, July 21, 2004; 
CEDAW Committee, Views on Communication No. 6/2005, Fatma Yildrim v Austria, July 21, 2004; Kontrova v. 
Slovakia, App. No. 7510/04, Eur. Ct. H.R. 2007-VI (extracts) (2007); Opuz v. Turkey, App. No. 33401/02, Eur. Ct. 
H.R. (2009).  
79 Lenahan (Gonzales) v. United States, Case 12.626, Inter-Am. Comm’n. H.R., Report No. 80/11, ¶ 132 (2011).  
80 Id. ¶ 141. 
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attempted to violate the order and that the State authorities did not undertake reasonable 

measures with due diligence.81  

The Commission referred to the following as reasonable measures. The police failed to 

contact other police departments to alert them of the situation when the CRPD found that the ex-

husband had taken the daughters to another jurisdiction.82 The police never did a criminal 

background check of the ex-husband. They didn’t have any proper protocols guiding police 

officers on how to respond to a violation of a restraining order involving children.83 The lack of 

training of the officers led them to misunderstandings about domestic violence. The Commission 

concluded that along with the requirements of the restraining order itself, the CRPD should have 

promptly investigated whether there was probable cause to think a violation had occurred.84 The 

Commission maintained that in the presence of such probable cause, the CRPD should have 

arrested or sought a warrant for the arrest of Simon Gonzales.85  

VI. THE SUPREME COURT’S CONSTRUCTIONS OF THE U.S. CONSTITUTION AS AN OBSTACLE 
TO IMPLEMENTING THE DUE DILIGENCE STANDARD AT THE FEDERAL LEVEL: DESHANEY V. 

WINNEBAGO COUNTY DEPT. OF SOCIAL SERVICES AND U.S. V. MORRISON 
 

Some scholars found reasons for the United States’ failure to comply with the 

Commission’s recommendations in the United States’ legal system itself.86 They argue that the 

United States’ Constitution (“Constitution”) hinders the United States from applying the due 

diligence standard to domestic cases.87 For the purpose of explaining the historical background 

of the constitutional hurdles, Section VI introduces the Supreme Court’s analysis in both 

                                                        
81 Id., ¶¶ 147-59. 
82 Id., ¶ 153. 
83 Id. ¶ 155. 
84 Id., ¶147. 
85 Lenahan (Gonzales) v. United States, Case 12.626, Inter-Am. Comm’n. H.R., Report No. 80/11, ¶ 147 (2011). 
86 Some critics referred to the United States’ exceptionalism as one of the reasons for its failure to fulfill its 
international obligations. The idea of American exceptionalism is that because Americans already sufficiently 
protect women, it is unnecessary to comply with international standards. See Hurwitz, supra note 14, ¶ 15.  
87 Id., ¶ 5. 



13 
 

DeShaney and Morrison. The resulting analysis indicates that the Supreme Court’s construction 

of the Fourteenth Amendment and the Commerce Clause place significant limitations on the 

scope of the United States’ duty to protect victims of domestic violence.88   

A.  The Construction of the Fourteenth Amendment in DeShaney: No Affirmative Duty to Aid 
 
 Upon his parents’ divorce, Joshua DeShaney’s physical custody was granted to his 

father.89 Later there was a series of reports on the father’s abuse of Joshua. His second wife and 

Joshua’s physician filed reports.90 But the county’s Department of Social Services (“DSS”) did 

not properly respond to the reports. A child protection team decided that there was insufficient 

evidence of child abuse.91 For the next six months, a caseworker observed a number of 

suspicious injuries, but the DSS took no actions.92 Eventually, the father beat four-year-old 

Joshua so severely that he fell into a life-threatening coma.93 Emergency brain surgery revealed a 

series of hemorrhages, which were caused by traumatic injuries to the head over a long period of 

time.94 Joshua was expected to spend the rest of his life confined to an institution for the 

profoundly retarded.95  

Joshua and his mother sued the county and the DSS, claiming that the government actors 

had deprived Joshua of his liberty without due process of law under the Fourteenth Amendment 

by failing to intervene to protect him, although they knew or should have known the risk of 

                                                        
88 See DeShaney v. Winnebago County Dept. of Social Services, 489 U.S. 189, 195 (2005) (stating that the language 
of the Due Process clause cannot fairly be extended to impose an affirmative obligation on the State.) 
89 Id. at 191. 
90 Id. at 192. 
91 Id.  
92 Id. at 193. 
93 Id.; at age 12, Joshua DeShaney was adopted by Mr. and Mrs. Braam who cared for him for the rest of his life, 
until Joshua died at the age of 36. Linda Greenhouse, The Supreme Court and a Life Barely Lived, THE N.Y. TIMES 
(Jan. 7, 2016), http://www.nytimes.com/2016/01/07/opinion/the-supreme-court-and-a-life-barely-lived.html?_r=0.  
94 DeShaney, 489 U.S. at 193; Joshua’s father was convicted of child abuse, and sentenced to serve two to four years 
in prison. DeShaney v. Winnebago County Department of Social Services - Who Was Protecting Joshua?, LAW 
LIBRARY, AMERICAN LAW AND LEGAL INFORMATION, http://law.jrank.org/pages/24512/DeShaney-v-Winnebago-
County-Department-Social-Services-Who-was-protecting-Joshua.html (last visited Feb. 23, 2016). 
95 DeShaney, 489 U.S. at 193. 
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violence.96Finding in favor of the county and the DSS, the Supreme Court held that the state’s 

failure to protect Joshua from his father does not constitute a violation of the Due Process Clause 

of the Fourteenth Amendment.97 It concluded that the Due Process Clause generally confers no 

affirmative right to governmental aid, even where such aid may be necessary to secure life, 

liberty, or property interests “of which the government itself may not deprive the individual.”98  

The Court concluded that the Due Process Clause only forbids the State to abuse its 

power by exercising its authority arbitrarily.99 The majority stated that to invoke a State’s 

affirmative duty to protect an individual, a claimant should prove that the State previously took 

an affirmative action that resulted in a restraint to an individual’s liberty.100 In other words, if a 

perpetrator of violence is a private person and there is no a government agency’s affirmative 

action contributing to the violence, the violence is referred to merely as a private matter and the 

government agency owes a victim no duty to aid.101  

For example, in Estelle v. Gamble,102 the Court noted that the State confined the plaintiffs 

in a prison, depriving them of their freedom.103 Without the State’s restraints on their freedom, 

they could have received aid outside.104 The State’s affirmative action in foreclosing the 

possibility of receiving outside aid rendered the State obliged to provide the corresponding 

assistance.105  Unlike Estelle, however, the majority found that such affirmative state action was 

                                                        
96 Id. 
97 Id. at 202; cf. Justice Roberts in his dissent of Obergefell v. Hodges, 135 S.Ct. 2584, 2620 (2015) stated that the 
right to privacy does not provide an affirmative right to redefine marriage in order to recognize same-sex marriage. 
He stated that the Supreme Court has consistently refused to allow litigants to convert the shield provided by 
constitutional liberties into a sword to demand positive entitlements from the State. Obergefell v. Hodges, 135 S.Ct. 
2584, 2620 (2015) (Roberts, J., dissenting). 
98 DeShaney, 489 U.S. at 196. 
99 Id. at 196. 
100 Id. at 200. 
101 Id. at 195. 
102 429 U.S. 97 (1976).  
103 Id. at 104.  
104 DeShaney, 489 U.S. at 200. 
105 Id. at 206 (Brennan, J., dissenting). 
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not present in DeShaney.106 In DeShaney, Joshua’s father, rather than the State, caused Joshua to 

sustain the injury. Although the State once took temporary custody of Joshua, this involvement 

didn’t worsen his condition. 

In a dissent, Justice Brennan argued that the Constitution imposes on the State an 

affirmative duty of protection.107 He noted that inaction can be as abusive as action.108 He said 

that “the majority construed the Due Process Clause to permit the government to displace private 

sources of protection and then, at the critical moment, to shrug its shoulders and turn away from 

the harm that it promised to try to prevent.”109 In contrast with the majority’s distinction between 

DeShaney and Estelle, Justice Brennan found that the State’s failure to assist Joshua functioned 

like the state’s placing Estelle in a prison, barring Joshua from receiving help from other 

sources.110  

Justice Brennan noted that state law channels all child abuse reports to the DSS and that 

anyone would feel that he or she is obliged to report any potential abuse to the DSS.111 As a 

result, those who observe abuse would tend to believe that their obligations to prevent child 

abuse were completed after they reported the incident and learned that the DSS would take over 

the case. If the DSS ignores or dismisses such reports, there is no one who will step in to fill the 

gap.112 Here the operation of the DSS led Joshua to be separated from other sources of help and 

confined within his father’s violent home. This is similar to the States’ confinement of the 

plaintiffs in a prison as in Estelle.113 Just as the States’ confinement in Estelle was viewed as a 

State’s deprivation of freedom triggering the Due Process Clause, here the DSS’ dismissal of the 
                                                        
106 Id. at 201 (majority opinion). 
107 Id. at 204 (J. Brennan, dissenting). 
108 Id. at 212. 
109 Id.  
110  DeShaney v. Winnebago County Dept. of Social Services, 489 U.S. 189, 205-06 (2005) (J. Brennan, dissenting). 
111 Id. at 209-210. 
112 Id. at 210. 
113 Id. at 210-11. 
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child abuse reports despite ample evidence is tantamount to a state action of depriving Joshua of 

his freedom to receive aid from other sources.  

B.  Congress’s Limited Power to Pass Legislation in Morrison 
 

In 1994, Brzonkala was raped by Morrison and another person who were students at 

Virginia Tech and members of its football team.114 She filed a complaint with the school, which 

initially found Morrison guilty of sexual assault and sentenced him to suspension for two 

semesters.115 However, subsequently the school’s senior vice president and provost set aside his 

punishment. Brzonkala sued Morrison and the school in a United States District Court for 

violation of federal laws including § 13981.116 Section 13981 provides that a person who 

commits a gender-motivated crime shall be liable to the injured party in an action for the 

compensation and punitive damages.117 The District Court dismissed the complaint on the 

grounds that Congress lacked the authority to enact Section 13981 under either the Commerce 

Clause.118 The Court of Appeals affirmed the District Court’s conclusion.119  

Section 8 of Article 1 of the Constitution provides that Congress has the power to 

regulate commerce among the several states.120 The framers intended to have Congress pass 

legislation under the Commerce clause where the states are incompetent or the interests of the 

State are threatened by conflicting states’ actions.121 Scholars are split on the issue of what 

constitutes commerce among several states.122 Some narrowly interpret interstate commerce as 

                                                        
114 Morrison, 529 U.S. at 602. 
115 Id. at 603.  
116 Id. at 604. 
117 42 U.S.C. A § 13981(c) (West 2016). 
118 Morrison, 529 U.S. at 604. 
119 Id. at 605. 
120 U.S. CONST. art. I, § 8. 
121 Jack M. Balkin, Commerce, 109 MICH. L. REV. 1, 6 (2010). 
122 Hurwitz, supra note 14, ¶ 33. 
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meaning economic activities alone.123 This interpretation prevents Congress from using the 

clause for providing civil remedies in racial or sexual discrimination cases.  

In contrast, other scholars argue that interstate commerce should include more than 

business. For example, Professor Jack Balkin argues that the purpose of the commerce power is 

to regulate interactions among states in the federal system.124 Balkin argues that the Commerce 

clause should be able to ground anti-discrimination laws, because discrimination has effects in an 

integrated economy, when it discourages the minority from using the instrumentalities and 

networks of interstate commerce.125 In accordance with the latter view, the Violence against 

Women Act126 (“VAWA”) was passed in 1994.127 VAWA included a provision like 42 U.S.C. § 

13891, i.e. the provision at issue in Morrison, to be used to bring a civil case using a violation of 

civil rights as a cause of action.128 

 However, concerned with the federalist system,129 the Supreme Court in Morrison found 

Section 13981 unconstitutional.130 The Supreme Court held that the admission of Section 13981 

would obliterate the Constitution’s distinction between national and local authority.131 Therefore, 

if it accepted the petitioner reasoning, Congress would be able to regulate any crime, as long as 

the nationwide, aggregated impact of that crime has substantial effects on employment, 

production, transit, or consumption. The Supreme Court stated that the same reasoning might 

apply to other areas such as family law, where traditionally states regulated, on the ground that 

the aggregate effects of marriage, divorce, and childrearing on the national economy is 

                                                        
123 Id. 
124 Balkin, supra note 121, at 21. 
125 Id. at 39. 
126 42 U.S.C.A. § 13981 (West 2016) (struck as unconstitutional by United States v. Morrison, 529 U.S. 598 (2000)). 
127 H.R. CONF. REP. NO. 103-711, at 385 (1994). 
128 It provides that a person who commits a crime of violence motivated by gender and thus deprives another of the 
right shall be liable to the party injured. 42 U.S.C.A. § 13981. 
129 United States v. Morrison, 529 U.S. 598, 615 (2000). 
130 Id. at 627. 
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significant.132 As a result, the decision in Morrison stripped Congress of the power to regulate 

domestic violence, on the grounds that Congress lacks the power under the Constitution.133   

VII.  CONCLUSION 

Civil protection orders are the primary legal remedy for victims of domestic violence.134 

However, without effective enforcement, these orders are merely pieces of paper.135 The 

Commission in Lenahan held that the police’s failure to enforce the order should be ascribed to 

the United States, since it has the affirmative duty to exercise due diligence to prevent, 

investigate, and punish acts of domestic violence.136 The Commission recommended that the 

United States adopt legislation making mandatory the enforcement of protection orders both at 

the federal and state levels.137 The Commission also recommended that such legislation include 

precautionary measures to protect women from imminent acts of domestic violence.  

 Under the Supreme Court’s constructions of the Constitution in DeShaney and Morrison, 

it is unlikely that the United States will comply with the recommendations. The Supreme Court 

in DeShaney concluded that under the Fourteenth Amendment government has only the negative 

duty to refrain from depriving individuals of liberty, life, and property.138 The positive duty to 

provide aid may be invoked only if the government’s affirmative action led to the deprivation of 

liberty, life, and property.139 The Supreme Court’s interpretation of the Commerce Clause in 

                                                        
132 Id. at 615-16. 
133 Id.  
134 Goldfarb, supra note 64, at 1489 (stating that civil protection orders are the most commonly used legal remedy 
for domestic violence). 
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Morrison also rendered it impossible for Congress to pass legislation making the enforcement of 

a protection order mandatory.140  

Where the Due Process Clause under the Fourteenth Amendment is of no avail,141 state 

laws seem to be an alternative instrument for a victim to bring an action.142 States can freely elect 

to comply with treaties,143 even when the federal government has not ratified them.144 Also the 

Supreme Court in Morrison regarded states as an alternative to a federal civil remedy, stating 

that victims of domestic violence should seek remedy from states for the police’s failure to 

protect the victim.145 In fact, several states have state statutes or common law doctrines which 

are currently used to hold the police accountable for failing to enforce civil protection orders or 

to properly respond to victims’ requests for assistance.146 These states include Illinois,147 

California,148 and New York.149 

However, state laws have significant loopholes. One of the concerns is that a victim may 

have no legal resources available if her state has no laws providing a civil remedy.  For example, 

the petitioners in Lenahan argued that a law providing civil remedy in Colorado is practically 

                                                        
140 See Lenahan, Report No. 80/11, ¶215. 
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unavailable because of the doctrine of sovereign immunity.150 In a situation like one in Lenahan 

a victim is left merely with a piece of paper titled a civil protection order. Therefore, when the 

Supreme Court concludes that the government has no positive duty to assist victims of domestic 

violence, despite being aware of the lack of state resources, the Supreme Court’s construction of 

the Constitution may end up letting the victims die.151  
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