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Father appealed order of the Court of Common Pleas, Chester 
Courity, Domestic Relations Division, No. 01062 N 2000, 

Platt, J., holding that mother's vested stock options did not 
constitute. income available for child support. The: Superior 
Court, Mo. 2137 EDA 2001, Beck, J., as a matter of firct 

impression, held that once vested, steck options: constituted 

available income that had to be imputed to the parent holding 

them, for purposes of.calculating parent's child support. 

obligation, regardless of whether the parent chose to exercise. 

them. 

Reversed and remanded. 

Ford Elliott, J., filed dissenting opinion. 
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*§80 Jack A. Rounick, Norristown, for appellant. 

Albert Momjian, Philadelphia, for appellee. 

Before: FORD ELLIOTT, JOYCE and BECK, JJ. 

Opinion 

BECK, J. 

q 1 In this case we decide whether the value of vested. 

stock options should be *681 considered whencalculating a 

parent's income-available for child support. We hold that once 

“vested, stock options constitute available income that mmst.be 

“imputed to the parent holding them, regardless of whether the 

parent chooses to exercise them. 

[2 Mother and Father married in 1990 and separated in'1999. 

‘They, share custody of-théir two minor children ‘When the 

‘couple appeared before a Chester County hearing officer for 
the: purpose of determing, support, Futter requested chuat. 

the’ hearing, officer include’.m the calculation of Mother's. 

income certain stock options that she had been granted by her 

employer. After the presentation of evidence and argument, 

the hearing officer filed her Repoit arid Recommendations, to 

which both parties filed exceptions. The trial cowt considered 

the parties’ exceptions, entered an order setting, out the 

parties’ incomes and resolved a mumber of i issues, Inchoding 

.the costs associated with extracurricular activities, childcare, 

and private school tuition On appéal, Father asserts that 

the trial court erred in its calculation of Mother’s income. 

Specifically, Father challenges that part of the court's order 

holding that Mother's vested stock options did not constitute 

income available for child support. The matter isnowripe for 

appellate review. | 

[1] 3 Father's request, that the value ofvested stock options 

bo included as incomes available for child support, is an issuc 

of first impression for this Court. We consider the issue under 

an abuse of discretion standard, reversing; only if we find 

a “misapplication of the Jaw or an unreasonable exercise 

of judgment.” Portugal v. Portugal 798 A.2d 246, 249 
(Pa.Super.2002). Father frames his claim as a misapplication 

of the law due to the trial court's failure to find that Mother's 

stock options constituted income as that term is defined at 23 
Pa.C.s.A. § 4302. 

4 4 Mother is a sales manager for Amgen Company and 

as part. of her compensation package receives bormses and 

stock options. The options at issue are 2,231 shares of Amgen 
Company stock, which vested on July 1, 2000. The trial 

court adopted the hearing officer's recommendation and did 

not include the options as income, but required Mother to 

cacrcise the options at some time “during, the children's 

minority,” at. which time “the gain will appropriately be 

included as income.” Trial Court Opinion, 6/29/01, at 6. The 

court determined that in the event Mother failed to exercise 

her options in a timely manner, Father could “petition the 

court for an Order of enforcement.”’ Jd. at-7. 

[2] {5 When determining income available for child 

support, the court:must consider all forms ofincome. Blaisure 

v. Bhaisure, 395 PaSuper. 473, 577 A.2d 640, 642 (1990) 

(court must consider every aspect of parent's financial ability, 

including, stocks). The term income has been defined by the 

Legislature: 

Income’. Includes compensation for 

services, including, but not limited 
tn, wages, hamices, fares, 

compensation in kind, commissions 

and similar items; income derived 

salartes, 
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from. business, gams derived from 

dealings in ‘property, interest; rents, 

royalties; dividends; armmuities; income. 

from hife..insurance and endowment 
contracts; all forms of retirement; 

pensions; imcore from discharge of 

indebtedness; distributive share of 

partnership, gross income; incoiiie 

in respect of a decedent; income: 

from. an interest in an estate or 

trust, military retirement benefits; 
railroad employment retirement. 

benefits, social security benefits, 

temporary and permanent disability 

benefits; workers' comperisation, 

unomployment compensation, *682 

other entitlements.to money or lump 

sum awards, without regard to source, 

including lottery wimmings; income tax 

refunds; insurance compensation or 

settlements; awards or verdicts; and 

any form of payment. due to and 

collectible. by an individual regardless 

of source. 

23 PaC.s.A. § 4302. 

[3] 6A stock option, typically a “form of compensation, ”is 
defined as “‘an optionto buy or sella specific quantity of stock 

ata designated price for a specified period regardless of: shifts 

in. market value during the period.”’ Black's Law Dictionary 

1431 (7thed.1999). Anoption is “vested” when all conditions 

‘attached to it have been satisfied and*it may be exercised by 

the employee. Fisher y. Fisher, 564 Pa. 586, 769°A.2d 1165, 
1166.n 1 (2001). Father argues that Mother's vested stock. 

options are income because they constiute “compensation for 

services” as set out in § 4302. The record supports this claim. 

As the trial court noted, Mother's compensation package from 

-Amgen includes “a salary, bornises and stock options.’’ Trial. 

Court Opinion, 6/29/01, ‘at 1. But. Mother: argues that the 

options cannot be considered‘ income because ‘Pennsylvania 

recognizes unexercised stock options as assets-riot income.” 

Appellee's Brief at:9.,In support of this claim, Mother relies 

‘on Fisher. 

47 In Fisher, our state supreme court was: asked to decide 

whether unvested stock ‘options grarited to a spouse during 
the: marriage canctitited marital property. The eavrt found 

that. the invested options were marital assets.. However, the. 

cowt deférred distribution of: the assets until the options 

vested because it was “absolutely impossible to predict with 

reliability what any stock will be worth on. any fisture date” 

and “ascription of a value‘to.a stock option before it'vests is 

impermissibly speculative.” Jd. at 590, 769-A.2d at 1169. 

18 Fisher is not: controlling here. Fisher addressed unvested 

options while we have before us vested options. In addition, 

Fisher iivolved the division of marital property for purposes 

ofequiable distribution, not child support. Inthis case, we are 
not dividing a couple's assets for the purpose of effectuating 

economic justice between them. Instead, we are determining, 

the amount.ofincome each parent has available for the daily 

‘welfare and needs oftheir children. The focus and the interésts 

at stake are far different. | 

For that reason, we reject Mother's suggestion that we 

treat the options in the same manner they are treated 

under the Internal Reverme Code. In keeping wih 

LR.C. § 421(a)(1), Mother proposes that the options 

be considered income only if-and when she decides to 

exerese them. Our focus here is on how stock options 

should be.treated in the context of child support, not 

how stock options are affected by federal income tax 

reguktions. See Labar v. Lebar, 557 Pa. 54, 731 A.2d 

1252 (1999) (federal tax law deductions not relevant 

when calculating income available for child support). See 

also Darby v. Darby, 455 PaSuper. 63, 686 A.2d 1346 
(1996), appeal denied, 548 Pa. 670, 698 A.2d 594 (1997) 
(federalincome tax definitions do not apply for purposes 

ofdetermming child support). | 

{ 9 However, Fisher provides guidance. The Fisher court 
explicsthy recognized that stock optione were a form of 

income-albeit deferred income. This recognitionis significant 

here since all income, in whatever form, must be considered 
when calculating child support. 23 Pa.C.S.A. § 4302; Blaisure 

supra. Furthér, the Fisher court's reluctance to distribute the 
stock options in that case was based on the fact that the options 

had not yet vested, making it impossible to predict their worth 
or assign a value. Mother makes a similar argument here, 

clainiing that Father's. *683 characterization of the. options 

as income “would require the trial court to impute an arbitrary 

value to assets whose potential value is not ascertainable.” 

Appellee's Brief at 8. This simply is not true, Mother's option 

to purchase over 2,000 shares of Amgen has vested and‘as a 

result canbe valued with certainty on the date that her income 

calculation is made. 2 

z If the options are: for a publicly traded company, the 

stock value is readily ascertainable. If the options are 
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for a non-publicly traded company, expert opinion may 

be required to value the stock. In any event, cakuhtion 

woul bea simple task. For instance, ifonthe day income 

is cakuhted, the value of Amgen stock is worth $30.00. 

per. share, and’ Mother was entitled under the terms of 

her options to purchase the stock at $10.00 per share; the 

court would impute mcome of $44,620.00 (2,231. shares 

x $20.00 per share) less any transaction costs. 

The dissent’s concern that a party may not have 

the “financial means” to exercise her options 

unwarranted. The only instance in which inconie 

would be imputed is where the cost of the stock (the 

option price). is-less than its market value. An option 

holder who wishes to exercise her options would have. 

no difficulty in accomplishing the purchase and sale m 

a single transaction, resting in a profit ‘for the option 

holder. An option holder-who does not wsh to exercise 

her options (perhaps becmise she expects the stock 

price to continue to rise) could secure a ban, using the. 
vested options as collateral. 

[4] [5] 10 Child support is a paramount duty of parent. 

The-principle is so firmly established in our law that a parent's 

obligation is based on her “earning, capacity” rather than 

her actual income. In an. effort to insure that parents aftend 

to the immediate financial needs of ther children, courts 

‘frequently look beyond the income actually received. Neil v. 

Neil 731 A.2d 156 (PaSuper.1999). In recognition of this 

overriding, concern in the context of.child support, a parent 

who chooses not to take advantage of income available to her 

is nevertheless deemed to have the capacity for such earnings, 

which are then mchaded in her income available for support. 

Laws y. Laws, 758 A.2d.1226 @aSuper.2000). 

q].11 In a very recent opinion of this court, we held that an 

employer's contributions toa pension plan constitute income 

for purposes of support “if the employee could access his 

ertployer' 8 contributions (regardless of penalties) at the time. 

of the support calculation.”” Portugal v. Portugal 798 A.2d. 

246, 253 (Pa.Super.2002). We. did so based onthe dominant 

‘interest of the children’s immediate needs, as well as the 

recognition that children.should not be made to. wat for 

support and parents should not be permitted to defer income to 

which they are entitled‘until they choose to avail themselves 

of it. Those same‘ concerns are present under these facts. 

Further, the value of Mother's stock options, once vested, is 

no less accessible than the employer's pension contributions 

in Portugal Indeed, the fact that Mother's stock options have 

“vested makes them analogous to pension funds in “pay-out 
‘status.”? Plamly, oni the’ date the options vest, Mother has 

access tothem. 

[6] 12 Mother claims that the options she holds are 

merely “potential income.”’For the reasons set out above, we 

disagree. Mother's vested options represent available mcome 

and for that reason should be inchided in the calculation of 

her mcome availabe for support. We hold that once vested, 

stock options become accessible to a parent and so should be 

accessible to her children as well. 

q 13 Although we conclude that the options im this case 

must be made part of Mother's income calculation, we do 

‘not believe she should be forced to éxercise the options by 
a specific date. We are aware that: a party may wish to hold 

rather *684 than exercise her options. If'a parent concludes 

it is financially advantageous not to exercise her options, she 

should be foo to do. so. This may place hor in the position of 

using, funds other than the gain fromcher optioris for support 

purposes. But, much like the parent who voluntarily chooses 

to reduce her mcome, she nevertheless will be obligated to 

pay support based on what she has the capacity to earn 

The value of options at the time income is calculated must 

be imputed to the parent who holds them It is the parent's 

ability to access the fimds granted by her employer in her 

compensation package that requires the value of those fimds 

be considered when calculating income available for child 

support. 

{| 14 Based on the statutory definition of income, the holding, 

in Portugal and, most importantly, the primary interest of 

providing for the immediate needs of the children, we hold 

that Mother's stock options represent: incorme available for 

child support. The value of the options at the time her 

income is calculated must be imputed to’ Mother, regardless 

of whether she exercises them, a decision that is for her alone. 

{| 15 Order reversed. Matter remanded for proceedings 

consistent with this Opinion. ? Jurisdiction relinquished. 

We reject Father's additional claim that the trial court 

erred when it failed to apply PaR.Civ.P.1910.16-4(c)(2), 

concemng variations of support calculations under the 

guide Imes. Assuming this claim has been preserved, we 

note that this case was decided under the formuh set 

out in Melzer v. Witsberger, 505 Pa. 462, 480 A.2d 991 

(1984), It is not a guidelnes case. 

4] 16 FORD ELLIOTT, J. Silos a Dissenting Opinion 

FORD ELLIOTT, J., Dissenting, 
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{ 1 I respectfilly dissent. While I agree with the majority 

that child support is a. paramount duty of a parent and 
that in:determining income available for child support, the 

court must consider all forms of income, I. cannot agree that 

unexercised stock options represent ascertainable income for 

support purposes. A. stock options precisely that, an optionto 

purchase stock. To realize arty value in the options, the holder 

must actually purchase the stock. This alone would support 

‘the conclusion that unexercised stock options are not income 

available for support. 

‘9.2 T agree that the courts of this Commonwealth have held 

that when determining a child support obligation, the court 
“$must consider every aspect of a parent’s financial ability 

to pay support incinding property interests, stocks and other 

forms of investment.” Blaisure, 577 A.2d at 642. However, 
in considering the parent’s financial ability to. pay, the court 

must not only consider all ascertamable assets but also be 

able to value those assets and determine the income available 

from them for support purposes. As the Fisher court found, 

stock options do not lend themselves to such valuations until 

vested and exercised. I find further support for the Fisher 

court's analysis in Marchien v. The. Township of Mt. Lebanon, 

560 Pa. 453, 746 A.2d 566 (2000). While limited to the 
issue of whether stock options’ constitute compensation to 

an employee and thereforé may be taxable by a political 

subdivision as earned income, the court determined that stock 

options-are in fact compensation but ascertaining their value 

for taxation purposes occurs when they are exercised. 

Thus, it is not that stock options 

Tmave Tio Value. ut the Linn they are 

granted, rather, the value of the stock 
option is speculative and not readily 

ascertainable until exercised. It is 

precisely for this reason that the taxing 

authority must. wait until *685 the 

exercise ofthe stock option to compute 

the associated tax lability. 

Marchlen, 560 Pa. at 460-461, 746 A.2d at 570 (footnotes 
omitted). At the heart ofthe court's discussion.m Marchkn is 

‘the idea that until the option is exercised and the stock actually. 

purchased there is not-realized mcome but orily the prospect 

of potential income. * 

4 The Marchlen court also noted that stock. option phns 

take mary forms and have assorted condtions. 

{3 The majority, while not requiring, Mother to exercise her 

options, does ascribe to Mother an earning, capacity based 
on the unexercised options. However, what of the. case in 

which a parent has options but is without the financial means 

to exercise them. Moreover, would the earning, capacity 

valuation depend on Mother exercising, all ofher options or 

just some of her options; would the value be the difference 

between her purchase price and the stock value on the: date 

of the filing of the petition for support or modification or 

the date of the hearing; should a party be able to petition for 

modification of support based on the daily vagaries of the 

stock market? 

{/4 It needs to be recognized that while some employees have 

a choice-as to whether to take a portion of their cormpensation 

in the. form of stock options, other ormployoos do not have 

that choice. Rather the options are controlled and granted 

by the employers im lieu of salary. In the event that an 

employee-spouse chooses stock options to reduce income for 

any purpose, thus leaving the dependent spouse or children 

without adequate support, on petition, the trial court. may 

treat such actions by the obligor spouse as it would any 

voluntary reduction of income. See Pa.R Civ.P.1910-16-2() 
(1), 42 Pa.C.S.A. However, in such a case, the trial court is 

not valuing the stock options but rather assigning, an earning, 

capacity based on the obligor’s decision to reduce actual 

income. > 

I note the majority's reliance on Portugal decided by ths 

same panel However, I believed then and still believe 

today that the salient factors i Portugal as to whether 
contrbutions to a 401(K) retirement account can be 

included as income for support purposes.are: (1) that the 

emp byee's contrbutions to the account-were vohmntary; 

(2) that the employer contributions were accessible by 

the employee; (3) that the value ofall the contrdutions 

was readily ascertainable. Based on the facts and record 
before this court, I do not find Portugal mstructive or 

contro Ilmg in the present case. 

15 For all ofthe above reasons, I would affirmthe trial court's 
decision to refiise to include Mother's stock options as part of 

her income presently available for child support. 

Parallel Citations 

2002 PA Super 361 
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Suprem e CourtofPennsylvania. 

Jam es L.FISH ER ,Appelke, 

Vv. 

Patricia A .FISH ER ,Appellant. 

ArguedApril26,1999. | DecidedApril25, 2001. 

Parties to marital dissolution proceeding agreed to bafurcate 

the divorce from the equitable distribution of marital 
property. Issué arose as to employee stock options which had. 

been granted to husband during, coverture but had not vested 
and.could not have: been exercised during the marriage. The 
Court af Cammon Pleas, Vark Canty, Civil Diavicinn, No 

93-SU-3964-02S; Michael J. Brilthart, J:, found that value of. 
stock options was too speculative to merit inchision in marital 

assets: subject to distribution. Former wife appealed. The 

Superior Court, Nos. 585HBG97 and 597HBG97, affirmed. 

Former wife appealed. The Supreme Court, Nos. 170 and 

171 M.D. Appeal Dkts. 1998, Flaherty, C.J., held that: (1) 

Insband's employee stock options were marital assets, and’ 

(2). deferred distribution of stock options was unavoidable, 
despite the sacrifice of finality. 

Vacated and remanded. 

Newman, J., filed a concurring opinion. 

Nigro, J., filed a concwring, and dissenting, opinion. 

Saylor, J., filed a concurring and dissenting opinion. 

Attomeys and Law Firms 

#*1166 *587 Allen H. Smith, York, for Patricia A. Fisher. 

Daniel M. Fennick, York, for James L. Fisher. 

Before FLAHERTY, CJ., and ZAPPALA, CAPPY, 

CASTILLE, NIGRO, NEWMAN and SAYLOR, JJ. 

‘Opinion. 

*588 OPINION OF THE COURT 

FLAHERTY, Chief Instice. 

The sole issue in this equitable distribution case is to 

determine the proper disposition of employee stock options 

which had. been granted to one. spouse during coverture but 

had not vested ' and could not have been exercised during the 

marriage. 

1 Both parties use the term “vesting” to refer to the time 

when all conditions attached to the stock options have 

been satisfied: anid the options may be exeresed. In ths 

opimion, the term used inthe same sense. 

**1167 [1] The Fishers married in 1984, separated in 

1993, and divorced in 1994. During the marriage, Mr. 

Fisher worked as an executive officer for the Harley 

Davidson Corporation in Allentown, Pennsylvania. One of 

the perquisites of the position was the periodic award of stock 

options. Mr. Fisher routinely exercised the options whenthey 
vested. At the time the parties separated m 1993, Mr. Fisher 

had redeemed allthe options which had vested, but during the 

period of the separation and before the divorce, he received 

more options and some of the options he had received prior 
to the separation vested. It is only the options received prior 

to the parties’ separation that are at issue in this case. 

“(T]he Divorce Code exchides property acquired affer 

the date of separation ffom consideration as marital 

property.” Berrington v. Berrington, 534 Pa. 393, 399, 

633 A.2d 589, 592 (1993); 23 Pa.C.S. § 3501(a)(4). 

After Mr. Fisher filed a complaimt in divorce, the parties 

requested that the court bifurcate the divorce from the 

equitable distribution of marital property and appoint amaster 
to address the property assues. | 

The divorce master, following, conferences and hearings, 

made areport and recommendationto the trial court regarding, 

marital property issues. The master placed the value of Mr. 

Fisher's stock options at $71,000; he recommended that Mr. 

Fisher retain the options and that Mrs. Fisher be compensated 

for her interest inthe options via the immediate offset method. 

Both parties excepted to the values assigned *589 to Mr. 

Fisher's Harley Davidson stock options and to the master’s 

recommended disposition. 

The trial court found that the value of the options was too 
‘speculative to merit inclusion in the ‘marital assets ‘subject 

to distribution, citing Powell v. Powell 395 Pa.Super. 345, 
577 A.2d 576 (1990) and McGinley v. McGinley, 388 
Pa.Super. 500, 565 A.2d 1220 (1989). The court noted that 

possibilities such as Mr. Fisher's death or the termination of 
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‘his employment with Harley Davidson would terminate the 

options as well, these possibilities make unvested options 
mere expectancies with no ascertainable value. The court 
also noted that the value of the unvested options ascribed 

by the master rested on the assumption that Mr. Fisher 

would have the means and inclination, on the date of vesting, 

to exercise the options. Again, this assumption, though 
reasonably likely, is not aforegone conchusion. Rejecting the 

master’s recommended value of $71,000 because it was based 

on such assumptions, the trial court instead assigned a value, 

for equitable distribution purposes, of zero. 

Superior ‘Court affirmed, reasoning, that “Stock options 

‘themselves have no ascertainable value,’ ” citing Marchlen 

v. Twp. of Mt Lebanon, 707 A.2d 631 (Pa. Cmwlth 1998). 7 
‘the court, therefore held that the trial court did not abuse its 
discretion in determining that the options should be valued at 

zero for purposes of equitable distribution ofmarialproperty. 

3 Since the Superior Court decision in this case ct ng 

Marchten, ths court reversed Marchlen. on other 

grounds. See 560 Pa. 453, 746 A.2d 566 (2000). 

Mrs. Fisher, appellant, urges this court to reverse Superior 

Court and to hold that the-unvested ‘stock options constitute 

maritalproperty and are subject to distribution. A key element 

of her. argument is that every sister jurisdiction which has 
considered the question treats unvested **1168 pensions 

the.same as unvested stock options. Since Pennsylvania law 

inchides unvested pensions. as marital property, we should 

hold that unvested stock options are likewise marital property. 

She cites as examples Pascale v. Pascale. 140 N.J. 583. 660 
A.2d 485 (1995), *590 Green v. Green, 64 Md.App. 122, 

494 A.2d 721 (1985); and Jn re Hug, 154 Cal App.3d 780, 
201 CalRptr. 676 (1984). She asks us to order immediate 
distribution and suggests that the value recommended by the 

master should be used. Her brief states that “{i]mmediate 

offset would enable the case to be closed without firther cowt 

supervision...” She (and many courts) consider both unvested 
stock options and unvested pension benefits to be forms of. 

compensation earned during the marriage. 

Appellee husband, conversely, takes the position that because 
the stock:options are mere expectancies; Superior Court was 

correct in excluding them from the marital estate subject to 

distribution. He argues (1) that-unvested stock options have 

no present: value and may-not be bought or sold and thus: 

do not. meet. the statutory definition of “rarital property” set. 

forth in 23 PaC.S. § 3501(a) or “property” as defined by 

the law of Pennsylvania; (2) that, unlike pension benefits, 

“stock options are usually awarded to the employee by. the 

employer as an inducement to remain in the corporation's 
employ’> (3) that, unlike pension benefits, ‘the ernployee 

expends no funds to secure [the stock options.]’? and (4) 

the better analysis would be to treat unvested options the 

same way as an expectancy under a will He states : “While 

such a circumstance may give rise to an expectation on the 

putative lepatee's part, there is no assurance that the ‘said 

putative legatee will, in fact, inherit anything, due to the 
vagaries of chance, such as the testator changing, his will 

prior to death.” He argues that stock options, similarly, are 

expectancies “Sn that they may be terminated prior to vestiture 

by any number of circumstances, inchiding the corporate 

employer's bankruptcy, or termination of employment by the 

option holder.”’ 

[2] Thus we must decide, first, ifthe unvested stock options 

are marital property, and second, ifthey are, how they should 

be distributed. 

We agree that stock options are a form of deferred 

compensation which has been earned by the employee. 

Appellee's argument is that options are awarded :to induce 

the employee to remain in his present employment and 

that he expended no *591 money to acquire the options. 

The same, however, can be said of most pension benefits, 

though pension benefits, like stock options, have a cost 

to the employer which is paid as a salary substitute, for 
employees’ compensation would arguably be higher were 

t.not for employment benefits such as these. And, of 

course, all compensation and benefits are intended, in part, 

to induce canployces to remain with the canploycr. Morcover, 

appellant argues persuasively that unvested stock options are 

analytically identical to unvested pensions and both should be 
considered marital property. She points owt that an unvested 

pensions value is speculative because the pension beneficiary 

may, in some circumstances, receive absolutely no payments 

due to a variety ofreasons, and these reasons aré. rnaterially 

identical to those already discussed which make the value 
of unvested stock options so questionable and speculative. 

She bolsters this argument with the assertion that every sister 

jurisdiction which has considered the question has reached 

the same conclusion: We have independently researched the 

decisions of our sister states which have decided the issue, 
and appellant appears to be correct in stating that they are 

unanimous, **1169 or nearly so, m treating unvested stock 

options identically with unvested pensions. Such uniformity 

in approach is persuasive, und we use the same approacts It 

Seems the most logical means of dealing, with expectanciés 
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not susceptible to precise present evaluation. We therefore 

conclude -that the Fishers’ stock options earned during their 
marriage prior to separation must be considered to be marital 

assets. 

[3] The best means of distributing the stock options presents 

more difficulty. 

We agree, with the trial court and Superior Court that it is 

impossible: to ascribe a meaningful value to the unvested 

stock options; primarily because it is absolutely impossible to 

predict: with reliability what any stock will be worth on any 
fisture date: Ascription of a value toa stock option before it 

vests is impermissibly speculative. Onthe other hand, to omit 
the asset from equitable distribution, as Superior Court did, 

is cloarly imoquitable. When there is a reasonable possibility 

*592 that the asset. will be of value in the future, then the 

spouses should share that worth in proportions deemed to 

be equitable m view of the factors set forth in 23 PaC.s. 

§ 3502@), pertaining to division of marital property. Lack 

of certitude does: not justify excluding Mrs. Fisher from 

enjoyment of expected benefits: this would provide a totally 
unjustified windfall to Mr. Fisher if and when a profit is 
realized. 

Recognizing that the stock options at issue in this case are 

expectancies, as opposed to assets which have a readily 

ascertainable present value, we. must decide the. proper 

disposition ofthe options. 

Several alternative approaches to assets of this type are 

preseated. 

One is the “deferred distribution” approach. It would exclude 
the options ffom the present distribution but hold the case 

openvas long as necessary to ascertain the values of options 

on the fitture dates when they may'be exercised and then 

distribute those vahies in’ an equitable way. There are 
sound reasons to avoid this approach due to its drawback: 

of necessitating, ongoing future proceedings and preventing 

finality and certainty in the litigation. 

A second approach would be to establish a present value 

for the options and to distribute that value in accordance 
with each party's marital proportion determined appropriate. 

‘to. effectuate, economic justice’ between the parties. This is 

the “Srmmeédiate offset’? method, the method recommended 

by the master. Unlike the “defrred distribution’? method, 

the second approach has the commendable quality of finality 

because it makes a final disposition at the time of distribution, 

and need not take account of fisture fluctuations in stock 

prices or other contingencies which may afiéct the value 

on the dates when the stock options may be exercised. On 

the other hand, the immediate offset method requires that 

the value of the asset be known. We have determmed supra 

that no value for unvested stock options can be established 

without unjustifiable assumptions ‘which render the value 

‘impermissibly speculative. This approach, therefore, is not 
‘viable in this case. 

*593 A third approach would be to distribute the. options 
themselves according to. the parties’ marital proportions: 

the value of the options would then be immaterial, for 
regardless of how little or how mitch the options are worth, 

the parties would share thoir valuc in the proper proportions 

and, significantly, there would be no need for the court to 

participate in fiture transactions involving the options. This 
‘approach appears to avoid the drawbacks of both deferred 

distribution and immediate offSet. Unfortunately, again, 

this approach cannot be used in.this case. The immediate 

distribution **1170 ofthe Fishers’ stock options appears to 

be impossible. Mr. Fisher's options are nontransferable. They 

mist be exercised while he is still in the employ of Harley 

Davidson. They will not survive his death. The options are 

indivisible. 

It appears, therefore, that deferred distribution is unavoidable 

in this case, despite the sacrifice of finality, It will be 

necessary, in the order of distribution, to require Mr. Fisher 
to provide notice and render an accounting, when he exercises 

any of the options and to report the protits,* if'any, realized 
upon exercise. 

4 Proft is defined as the market vale of the stock 

purchased, less the purchase price and any applicabk 

finane ng costs. . 

[4] The possibility has been raised that a vindictive option- 

holder might decline to exercise options when they vest, 

despite the possibility of realizing a profit, merely to spite 

his former spouse and to avoid sharing any profit with her. A 

possibility has also been raised that a recklessly speculative 

option- holder might decline to exercise options when they 

vest, despite the possibility of realizing a profit, due to 

a peculiarly optimistic hope that their market. value will 
continue to rise until they. expire so the options might produce 

an even greater profit: On the hasis of these theoretical 

possibilities, it has been urged that Mr. Fisher be required to 

exercise the options when they vest, or at the earliest date 
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when. they will yield a profit. We decline to order such a 

disposition. 

Unreasonable or spiteful spouses are not altogether unknown 

to trial courts charged wih adjudicating. the multifarious 

#594 issues arising under the divorce code. The cout 

of common pleas will have jurisdiction over the equitable 
distribution of the Fishers’ marital assets until all of the assets 
have been distributed; we have already determined that the 

stock options or their value cannot be distributed at the present: 

time. Mrs. Fisher wall be able, so long as options acquired 

during, her marriage. may yet be. exercised, to petition the 

court if she has evidence that Mr. Fisher has. violated 23 

Pa.C.S. § 3102(a)(6) (policy of effectuating economic justice 

‘between. parties who are divorced) or otherwise deprived 

her, under principlos of equity, of asscts sho is ontitled to 

receive. The theoretical possibility of such vicissitudes does 

not justify the court to erjointhe option- holder to any specific 

future limitations on his rights, granted by Harley Davidson 

Corporation, with regard to exercise of the stock options. 3 

5 The. question has been raised. of what should be done 

if Mr. Fisher allows options to expire without beng 

exercsed though he could have realized a profit onthem. 

Ths, too, is aspeculative possbilty not presented by the 

facts ofrecord. Should such a contingency arse, we are 

confident that the trial court is competent to render an 

equitab k decision based on the evidence presented to the 

court. 

On the basis of these considerations, the order of Superior 

Court is vacated and the case is remanded for further 

proceedings consistent with this opinion. 

Justice NEWMAN files a concuring, opinion. 

Justice NIGRO files a concuring, and dissenting opinion. 

Justice SAYLOR files a concurring and dissenting opinion. 

NEWMAN, Justice, concurring, 

I agree with the Majority that stock options earned during 

‘the marriage prior to’ separation are marital assets subject 

to equitable distribution. I also agree that where possible, 

courts should distribute marital property at one time, thus 

precluding, future proceedings, avoiding. undue financial 
**1171, deperidency between former spouses and enabling 

Che puilics lu yy: ui wilt Cieh lives. Valuiigs stuck uptivis 

is an importarit step in this process because once a trial 

cout determines what the *595 options are worth, it can 

assigntheir value to the option- holding spouse's portion ofthe 
marital assets. It can then compensate the non-option- holding 

spouse by granting to him or her a corresponding amount of 

transferable marital property such as real estate, stocks and 

cash. Because such a resolution is not feasible in this case, 

I believe, as does the Majority, that the deferred distribution 

approach is appropriate. However, I write Separately to note 

that because we prefér immediate distribution . whenever 

possible, our trial. courts should be open minded when 

presented with expert testimony regarding, ways to place a 

present value on unvested stock options. 

In the-instant matter, the sole evidence provided to the trial 

court was that during the marriage, but prior to separation, 

Husband recozved 4,449 Harley Davidson stock options that 

remained unexercised. Wife's expert witness testified that on 

November 2, 1995 (a date close to the master’s hearing) the 

value of a share of Harley-Davidson stock was $27.00, thus 

yielding a total value of $120,123.00 for 4,449 shares. From 

this rmmber he deducted the total strike price of the options 

($49,480.29) giving a net value of $70,642.71. This was a 

net figure without any consideration of taxes. The trial cout 

rejected the valuation because the expert assumed: that the 

stock would be worth $27.00 per share on the date when 

Husband actually had the right to purchase it: Considering this 

too speculative, the trial cout determined that the options had 

no ascertainable value. Therefore, the trial cowt noted that the 

expert's failtre to consider the tax implications was irrelevant. 

Here, the trial court rejected what has been called the intrinsic 

valuc ansthod. The Gupreanc Court of Nebraska in Duvidsun 

v. Davidson, 254 Neb. 656, 578 N.W.2d 848, 858 (1998), 

defined the intrinsic value method as ‘the market value of the 

stock, less the exercise cost of the option and any applicable 

financing, costs”. This method has been applied im Jn re 

Marriage of Hug, 154 CalApp.3d 780, 201 Cal Rptr. 676 

(1984) and Richardson v. Richardson, 280 Ark. 498, 659 

S.W.2d 510 (1983). The Majority appears to believe that the 

*396 imtrmsic value method is too speculative, and I agree. 
In light of the fact that the only evidence presented to the 

trial courtregarding the value of Husband's stock options was 

based on the intrinsic value method, the Majority correctly 

holds that a deferred distribution must be ordered in this 
case. I write separately to ernphasize that as a general rule 

courts are not necessarily confronted with a simple choice 

of either the intrinsic value method or deférréd distribution. 

There ure otter Titore sour and sophisticated ways Lo value 

stock options, and if expert testimony is provided to support 
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valuations, it is within the province of the trial court as fact. 

finder to accept or reject such testimony. 

One way to determime the value of stock options is the 

discount to present:value method. Inarecent decision, Hansel 

v: Holyfield, 779 So.2d.939 (LaApp. 4th Cir.) the Court 

of Appeal of Louisiana affirmed a trial:court's valuation of. 
stock options based on the expert testimony ofan actuary 

who applied the present value discount method. As explained 

in Wendt v. Wendt, 1998 WL-161165 (ConnSuper.), the 
discount to present value approach starts with the imtrinsic 

vahte, as explained above, and applies discounts to determine. 

present value. As. an example, the Wendt court cited to an 

‘unpublished New Y ork decision, affirmed without opinion in 
Evans **1172 v. Snyder, 197 A.D.2d389, 603 N.Y.S.2d 740 

(1993). In that case, finoncial omports applied three discounts 

for (1) tax dué uponsale; (2) lack ofmarketability, and (3) risk 

of forfeiture to 12,500 shares ofrestricted stock. This reduced 

the intrinsic value. from $3,837,500.00 to a present value of. 

$1,654,730.00, 

‘Although there are no published appellate decisions from 

Pennsylvania courts applying the discount to present method 
value to stock options, it has long been applied for 

determining, the present value of the marital portion of a 
pension. In DeMasi v. DeMasi, 366 PaSuper. 19, 530 A.2d. 

871, 886 (1987) the Superior Court set forth how this method 
is used to calculate the present value of a pension: 

1. Calculate the amount of husband's monthly pension 

benefit, assuming, he was at age sixty-five on... the date 

of separation. 

#597 2. Find husband's life expectancy at the time of. 
seperation and subtract his normal retirement age to: 

determine the expected number of months of pension 
benefits. 

3. Select an appropriate discount rate. 

4. Find the value of the anmuity at age 65. 

5. Discount the value at age 65 to present value accounting 

-for mortality, disability and termination. 

6. Reduce present value of the plan if it has not yet vested. 

7.. Apply the coverture fraction if'a portion of the pension. 

was earned before marriage. 

When expert witnesses calculate the present value of stock 

options based on application of similar principles, I'bélieve 

that it is within the discretion of the trial cout to order. 
immediate distribution ofthe asset. 

Another well-known model for valuing, stock options is the 
Black-Scholes valuation method. “The Black-Scholes option- 

pricing model is a standard modelused by analysts for pricing 

options. Fisher Black and Myron Scholes, the developers of 

the model, won Nobel Prizes in economics following the 

development of the model” Jn re The Coleman Company, 

Inc. Shareholders Litigation, 750 A.2d 1202 Del.Ch.1999). 
“t ... is acomplex formula which takes into consideration: (1) 

the volatility of stock prices, (2) the record of its dividends, 

(3) the exercise price of:the stock, (4) the current market 
value of the stock, and (5) computes all of this ina lognormal 

formula.” Wendt at 195. AKhough a Connecticut trial court 

has opined that the Black Scholes method is inappropriate 

for evaluating stock options in a marital context, Chammah 

y.. Chammah, 1997 WL 414404 (Conn Super.1997), the 
Supreme Court of Nebraska in Davidson, supra. held that a 

trial court did not'abuse its discretion by using the Black- 
Scholes method to value the husband's employee stock 

options. 

I have discussed discounting to present value and the 

Black Scholes model simply to illustrate that there are 

alternatives to the unacceptably speculative intrinsic value 

method employed by Wife's expert in this case. Regrettably, 

because the record is void of any testimony supporting 

another method of #598: valuation. I am compelled to agree 

with the Majority that deferred distribution-is appropriate 

in this matter. This is unfortunate, because it means thet 

the parties’ mutual financial dependence contirmes after the 

termination of their marriage. However, I reiterate that if 

parties provide. the trial court with expert testimony that 

cogently sets forth how a present. value can be assigned to 

stock options, it is within the court's discretion to accept that 

testimony and order immediate distribution of the marital 

assets. 

**1173 NIGRO, Justice, concurring and dissenting, 
I agree with Mr. Justice Saylor’s Concurring, and Dissenting 

Opinion that the question of whether particular stock 
options represent marital property should depend on the 

characteristics of the stock option plan at issue, and, thus, 
must be decided by the trial court in light. of the particular 

stock option plan I write separately, however, to address the 
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issue of how those stock option plans that are found to be 

martal property by the trial court, but mature affer separation 

and equitable distribution, should be valued and distributed. ! 
Contrary to the Majority, I do not believe that the non-holding, 

spouse, in this case Ms. Fisher, should only be able to receive 

her marital share of the options’ -value when the -holding. 

spouse.exercises the options. 

For the purpose of this opinion;-a stock option “matures” 

when the option holder has the absolute right to 
purchase the stock at the option price. A stock. option is 

“exercssed” when the option holder actually purchases: 

the stock at the option price. Prior to maturing, a stock 

option cannot be exercised. 

While the nature of stock options necessarily means that the 

holder of the options ‘has the “‘option’’ of exercising them at 
her discretion, the ‘fact that the. options are marital property 

also means that both spouses, not merely the holding spouse, 

possess a ‘property interest in. the options’ value. Given this. 

property interest, the non-holding spouse should, inmy view, 

Clearly have some say as to when the options are exercised. I 

would therefore find that the non-holding spouse should have. 
*599 the choice of whether or not she wishes to receive 

her marital share of the options’ value when those options 
mature. If the non-holding spouse: chooses not to receive her 

marital share ofthe options’ value on the date of maturity, the 
nor-holding spouse must then wait until the holding spouse 

exercises the options in order to receive her marital share of: 

the value. 

This “either or’? method provides for a fair and balanced 

treatment of each party's property interest in the options and 

firthers the legislative policy .of “effectuat[ing] economic 

justice” between the parties. See 23 Pa.C.S. § 3102(a)(6). For 

example, a non-holding, spouse may believe that the value 
of the options will not increase subsequent to the date of 

maturity. Thus, that spouse would likely choose to receive her 

marial share of the options’ vale: at that time. At the sare. 

time, ifthe non-holding spouse believes that the options’ value | 

‘will increase after maturity, she would likely want to hold on 

to the property interest m the options until the holding spouse 

exercises the options. If, however, the non-holding. spouse 
chooses to wat: until the options are exercised, the holding, 

spouse can then exercise the options at his discretion ~ 

Ifthe option-holding spouse allows the options to expire 
wahout oncreising them, I beli&-ve that fines. requires 

that the option-holing spouse pay the non-holing 

spouse her marital share ofthe options’ vale, ifany, on 

the date of expiration. 

Allowing the non-holding spouse to chose to value the options 

on either the date of maturity or the date of exercising serves 

the dual purpose of acknowledging the holding spouse's 

property interest in the options and avoiding protracted 

litigation and cout involvement. Ifthe non-holding spouse 

chooses‘not to receive the options’ value at maturity, the 

“either or’’ method recognizes the holding spouse's interests 

by allowing the holding spouse to exercise the options 

at his discretion. In addition to providing for the holding. 

spouse's interests, the. “either or’ method **1174 avoids a 

burdensome, on-going court entanglement. By limiting the 

nor-holding spouse's choice of valuation to either the date of 

maturity or the date of exercising, the non-holding, spouse is, 
for example, precluded fom *s00 seeking her share ofthe 

options inincrements, e.g, choosing to receive.ten percent of 

her marital share ofthe options at maturity,-andthen returning 

to court the next week and requesting another tenpercent, and 

so on. Such protracted and on-going litigation would unduly 

burden both the holding spouse and the court system 

In sum, I join the Majority in reversing the Superior 

Court's order simce I believe that stock options can be 

‘Mmartal property, but I dissent from the Majority's formula 

for distributing, those options that are found to be marital 
property. 

SAYLOR, Justice, concurring, and dissenting, 

I join the majority's decision to reverse the. Superior Court's 
order, ao I agroo that omployor-prowided stool: options oan 

be marital property. Since stock option plans diverge widely 

among, employers, however, I am not prepared'to follow the 

categorical approach urged by the parties, namely, that all 
stock options must exher be ‘marital property or not. Rather, 

in my view, the determination of whether, and to what extent, 
particular stock options represent marital property should 

depend upon the characteristics of the plan in question, and, 

thus, must necessarily be made by the trial cowts in the first 

instance in light ofthe particular circumstances presented. 1 

This is the thrust of the Superior Court's discourse in 

MacAker v. MacAker, 725 A.2d 829, 831 (PaSuper.1999), 

appeal granted 559 Pa. 692, 739 A.2d 1058 (1999), 2 and the 
approach *601 followed by many other jurisdictions. Sze, 

e.g., DeJesus v. DeJesiis, 90 N.Y.2d 643, 665 N.Y.S.2d 36, 

40, 687 N.E.2d 1319 (1997) (citations omitted); Jn re Miller, 
915 P.2d 1314, 1319 (Colo.1996); In re Hug, 154 CalApp. 3d 

780, 201 CalRptr. 676, 678 (1984). As noted in MacAker, 
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this form of fact-specific assessment is necessary to effectuate 

economic justice between the parties and. assure a fair and 

just determination and ‘settlement of their property rights. See 

MacAker, 725 A.2d at 835 (citing 23 Pa.C.S. § 3102(a)(6)). 

I For example, it would be difficult to characterize as 

deferred compensation for services rendered a phn that 

is expressly structured so that the options are in exchange 

for fiture services, is conditioned-upon some qualitative 

assessment of fiture performanice; and/or is unilaterally 

revocable at-the sole discretion of the employer prior 

to maturity. More commonly,. stock options may be 

awarded by an employer in part as compensation for 

services rendered and in part as an incentive to fiture 

performance. In such.a:case, % may be appropriate to: 
apportionthe option or options between mard#aland non. 

marzal property. Sée generally MacAleer, 725 A.2d at 

831; DeJesus, 665 N.Y.S.2d at 40, 687 N.E.2d 1319; 

Miller, 915 P.2d at 1319; Hug, 201 Cal Rptr. at 678. 

2 Alhough this Court allowed appeal m MacAleer, the 

appealwas subsequently discontinued on praccipe of the 

appellant. 

T read the majority's legal holding-that stock options earned 

during the marriage prior to separation must be considered 
marital assets-as being consistent with the above and with 

MacAker. The majority's.decision, however, to characterize 

the. stock options under consideration as marital property 

would appear. to entail application of a per se rule (or at 

least. a presumption that. stock .options that are “granted” 

are ‘tarned’), since there is no discussion of factual 

circumstances making it more or less likely that such options: 
are wholly attributable to compensation for services rendered. 

Indeed, because the parties took-a categorical approachto the 
**1175 issue before the master, in the trial court and on 

appeal, the record contains scant evidence from which the 

precise nature of the options could be determined. 

MacAker expressly notes that. it does not purport to 
-address those imstances where a stock option represents both 

compensation for past services and consideration for future 

Services, see id. at 835, and I believe that a similar reservation. 

‘would be appropriate in the present case. Development of 

principles to guide the trial courts in the apportionment of 

stock options between marital and non-rmarital property wall 

require a close examination of “competing considerations 

of law and equity, predictability and. flexibility, past versus 

‘fitture services, and accrual outside of and within the 

miarriage.”’ DeJesus, 665 N.Y.S.2d at 40, 687 N.E.2d 1319. 

Given such considerations, and the many and varied models 

presented by other jurisdictions, see generally. Annotation, 

Divorce and *602 Separation: Treatment of Stock Options 

for Purposes of Dividing Marital Property, 46 AL.R4th 

640 (2000), the inquiry presents. complexities of the sort that 

are best addressed where the Court has the. benefit of fully- 

developed, informed advocacy. Therefore, where,-as here, the 

parties overlook the possibility of a case-specific inquiry and 

thus do not provide the requisite advocacy, I would moroky 

remand with directions to the trial court to determine whether 

and to what extent the stock options at issue were earned 

during the marriage and prior to separation. ? 

I do note that I would not foreclose the possbilty 

of mplementing a rebuttable presumption that stock 

options that are “ranted” or “awarded” have been 

earned, based on the proposition that the party who 

has been granted or awarded an option is n:the best 

position to develop its precise characteristics on the 

record. Before acceding to this or any other position, 

however, I would wart to consider the range of available 

options as deve ped in an appropriate case. 

Finally, with regard to the valuation, I agree with the 
majority's general approach in evaluating the particular 

circumstances of the case to select the method most suitable 

to achieve a just. and fair resuk between the parties. 

Nevertheless, I would also relegate this function, in the first 

instance, to the trial cout, subject to appellate review; thus I 

would inchide resolution of the valuation question within the 

mandate for remand. 

Parallel Citations 

769 A.2d 1165, 26 Employee Benefits Cas. 1014 
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SuperiorCourtofPennsylvania. 

Lorie PORTUGAL, Appelke, 

M. 

H ow ard PORTUGAL, Appellant. 

Lorie Portugal, Appellant, 
Vv. 

H ow ard Portugal, Appelke.. 

Argued Feb.12,2002. | FikdM ay1,2002. 

Wife moved for temporary child support and spousal 

support after separation from her husband: Temporary order 

was: exiered, amd affler um evideriiary. hearing, de Court 

of Common Pleas, Chester County, Domestic Relations 
Division, No. 01897N2000 PACSES No. 395102702, 

Endy, J., modified the order by requiring wife, who was 

cohabitating, to remmburse: husband for spousal support paid, 

and set child support at $1599 per month. Wife appealed. 

and husband. cross-appealed. The Superior Court, Nos. 2042 

EDA 2001, 2043 EDA 2001, Joyce, J., held that: (1) use. 

of wife's earning capacity was not abuse of discretion, (2) 
classification of certain relocation payments as income while 

exchiding other payments was not an abuse of discretion, (3) 

husband's coritribution to his’401(k) plan was income; (4) 

employer's contribution to husband's 401(k) plan was income 

provided husband had present access to the finds; (5) trial 
court erred in allocating the same tax exemption to both 

parties, (6) reimbursement. of spousal support as a monthly 

credi against: husband's child support obligation was not an 

abuse of discretion; (7) refusing to.set child care expenses on. 

a fitture event. was not abuse of discretion. 

Reversed and remanded with instructions. 

Attomeys and: Law Firms 

#248 Mark A. Momjian, Philadelphia, for Howard Portugal. 

Terry W. Vanderpool, West Chester, for Lorie Portugal. 

Before FORD ELLIOTT, JOYCE and BECK, JJ. 

Opinion 

JOYCE, J. 

{1.1 Wife, Lorie Portugal, appeals from the order entered on 

July 10, 2001, in the Court of Common Pleas of Chester 
County, directing her Husband, Howard Portugal, to make 

monthly support payments on behalf of their two minor 

children. Husband also files a cross-appeal from the same 

order. Upon review, we reverse and remand for further 

proceedings. The relevant facts and procedural history, as 

aptly stated.by the trial court, are as follows. 

{Husband] and [Wife] met while students at Rensselaer 

Polytechnic Institute inthe 1980's. She majored inbiology, 
he studied computer science. They married on June 14, 

1987, After their marriage, [Wife] continued her education, 

obtaining a doctorate in veterinary medicine in 1992. 

In 1997, [Wife] opened her own veterinary care clinic, 

“Critter Care Veterinary Hospital, P.C.”. to address the 
needs of small animals and‘ exotic pets in the Thorndale 

area. In Jammary 1999, [Husband] moved to Washington 

State to begin working for Microsoft Corporation as 

a Senior Applications Development Consultant. The 

company paid for his relocation. [Wife] and the couple's 
two young, children, Matthew, born May 7, 1995, and 

Rebecca, born June 21, 1997, were to have joined himsoon 
affer. Instead, the separation became permanent. 

[Wife] filed for spousal.and child support on September 

27, 2000. The court entered a Temporary Order on 

November 8, 2000 in the amount of $601.00 per month 

for spousal support and $2007.00 per month as child 

support. [Husband] moved for a separate listing on the 

same day. [The trial court] held an evidentiary hearing on 

June 13, 2001 at which both parties appeared and were 
represented by counsel. At the hearing, [Wife] agreed to 

the dismissal of her spousal support claim on the grounds 
of cohabitation. 

Trial Court Opinion, 7/10/01 at 3-4. On July 10, 2001, the 
trial court entered: an order that directed Husband to pay 

$1599.00 in child support per month from September 27, 

2000 until December:31, 2000 and to pay $1625.00 per 

month thereafter. The trial court also ordered Husband to 

provide health insurance for the parties’ children and to 

pay fifty-six percent (56%) of the children's unreimbursed 

medical expenses. Furthermore, since Wife admitted that she 

was cohabitating, with:another man while receiving, spousal 

support payménts from Husband, the tiial court ordered Wife 

to reimburse Husband at the rate of $200.00 per month This 
appeal and cross appeal followed. 
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{2 Inher timely appeal, Wife raises the following issues for 

our review: 

1. Whether Wife's earning capacity should have been used 

when she testified that she was trying to build her business 
and would eventually surpass her colleagues who worked 

for other veterinarians. 

2. Whether Husband's income was correctly calculated, 

given the perquistes *249 given'to him by his company’ 

with regard to relocation. 

3. Whether Husband's income was correctly calculated, . 

given the fact that his 401(k) contribution was deducted. 

from his gross income. 

4. Whether the court's calculation of the taxes to be paid 

by each party, in consideration of the exemptions given to 

each-party, was correct. 

5. Whether the court's calculation of support was incorrect, 

giventhe correct findings inregardto the parties' respective 

incomes, 

Appellant's Brief, at 3 (full capialization omitted). 

{3 In his timely cross-appeal, Husband raises the following, 
scsties: 

1. Whether the trial court committed legal error, abused its 

discretion, or misapplied the law in failing to direct Wife 

to cede.one ofthe child dependency exemptions for federal 

income tax purposes to Husband? 

2. Whether the trial court erred, abused its discretion, or 

misapplied the law in failing to order Wife to pay back ina 

lump sumthe credit owed to Husband as a result of Wife's 

bad. faith contimuation.of her spousal support. claim from 

the date of filing to the date ofhearing? 

3. Whether the trial court erred; abused its discretion, or 

misapplied the law in refusing to allow Husband to make 
drect payments to the provider for his portion of the 

childcare expenses? 

Cross-Appellant's Brief, at 6. 

[1] [2] [3] 
of review is as follows: 

The woul of 4 support order is 

largely within the discretion of the 

[4] 4 Inchild support cases, our standard: 

trial court, whose judgment should 

not be disturbed on appeal absent. a 

clear abuse of discretion. An abuse of 

discretion. is not merely an error of 

judgment, but rather a misapplication. 

ofthe law or an unreasonable exercise 

of judgment. A finding that the 
trial court abused its discretion must: 
rest upon a.showing, by clear and 

convincing, evidence, and the trial 

court will be upheld on any valid 
ground. 

Kessler v. Helmick, 449 Pa.Super. 113, 672 A.2d 1380; 1382 

(1996) (quoting, Griffin v. Griffin, 384 PaSuper. 188, 558 

A.2d 75. 77 (1989) (en banc )). For our purposes, “an abuse 
of discretion requires proof of:more than a mere error of 

judgment, but rather evidence that the law was misapplied or 

overridden, or that the judgment was maniifestly unreasonable 

or based on bias, ill will, prejudice or partiality.”” Kersey 

v. Jefferson, 791 A.2d 419, 423 (PaSuper.2002) (citations 
omitted). 

[5] {5 In her first issue, Wife argues that the trial cout 

abused #s discretion when it based her monthly income for 

support purposes on her earning, capacity rather than on her 

actual monthly income. Appellant's Brief, at 18: After the 

parties’ hearing, the trial court determined that an individual 
of Wife's qualifications could earn $55,000.00 per year as an 

associate veterinarian in an established clinic. Wife argues, 

however, that the trial court should not have charged her with 

this earning capacity because she never actually held sucha 

position and because: her: husband supported her decision to 

open her own clinic. Jd. Additionally, Appellant: maintains 

that her future earnings as a self-employed veterinarian will 

eventually surpass those of her colleagues and will make up 

for her current limited income. Jd. 

[6] [7] ]6Inthis Commonwealth, i is well settled that 

{c}hild support is a shared responsibility requiring both 

parents to contribute to *250 the support oftheir children 

inaccordance with ther relative incomes and ability to pay. 

Depp v. Holland, 431 PaSuper. 209, 636 A.2d 204, 208 

(1994) (citing DeWak v. DeWak, 365 Pa Super. 280, 529 

A.2d 508 (1987)). ‘Where a ‘party volurtarily: assumes a 

lower paying job, there generally will be no effect on the 

support obligation.” Pa.R.C.P.1910.16-2(d)(1).... Where a 
party willfully fails to obtain: appropriate employment, 

his or her income will be considered to. be equal to 
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his or her earmmg capacity. PaR.C.P.1910.16-2(d)(4). A. 

determination of earning capacity must consider the party's 

age, education, training, health, work experience, earings 

history, and child care responsibilities. Jd. 

Kersey, 791 A.2d at 423. Accord DelMasi v. DeMasi, 366 

PaSuper. 19, 530 A.2d 871, 877 (1987) (holding that “{a] 
parent's ability to pay Support is determined primarily by 

financial resources and earning. capacity.... The obligation of 

support, then, is rneasured more by earning, capacity than by 

actual earnings.”) 

117 Inthe: instant case, the parties stipulated that Wife would 
eam $55,000.00 per year if she worked as an associate 

veterinarian at an established ‘clinic. N.T. Support Hearing, 

6/13/01 at 69. Nonetheless, Wife opted to establish her 

own clinic and currently earns $25,000.00 .as its proprietor. 

Although. we recognize that Wife did not voluntarily depart: 
from. an associate position that paid $55,000.00 and that 

Husband supported Wift's decision to open the clinic, the 
‘income Wife. currently receives is simply not commensurate 

with her admitted earning potential 

{ 3 Our court's decision im Commonwealth ex rel Raitt 

v. Raitt, 203 PaSuper. 226, 199 A.2d 512 (1964) is 

instructive. In Raitt, a father possessing, a doctorate degree 

in pharmacology voluntarily | assumed a position as a local. 

pharmacist instead of: seeking, ahigher paying position with a 

pharmaceutical research company. Jd. at 513. Finding that the 

father's actual earnings did not equalhis earning potential, the 

trial court based the father’s support obligation on his earning, 

capacity. Jd: On apneal. a nanel of our Cout provided: 

The court below was correct in 

considermg the earning ‘capacity of. 

the defendant. Usualky a defendant's 
eamings represent. his earning, 

capacity, but this is not always true 
and where the court is justified, as 

here, in finding that the defendant's 

eaming capacity exceeds his earnings, 
the amount of the order should be 

determined on. the basis of earning 

capacity. 

id. 

]9 Like the father in Raitt, Wife voluntarily assumed a lower 
._paying, position in the face of more Incrative opportunities. 

Therefore, we do not find that. the trial court abused its 

discretion when it based Wife's income for support purposes 

onher earning capacity. To hold otherwise would permit Wife 

to subordinate the immediate financial needs of her children 

to her own aspirations; See Kersey, 791 A.2d at 424. 

{| 10 In her second and third issues, Wife maintains that 

the trial court abused its discretion when it failed to 

consider that Husband's.earning capacity/income is erlhanced 

by certain “corporate perquisites.” Appellant's Brief, at 

20-1. Specifically, Wife argues that the reimbursement 

Husband received from Microsoft for his relocation expenses, 

‘Husband's bonuses, Husband's contributions to his 401k) 

and Microsoff’s matching, contribution to Husband's 401k) 

should have been considered as income for support purposes. 

Id. We will discuss éach of these perquisites‘in *251 turn ! 

I Wife also asserts that Microsoff's repayment of 

Husband's relocation expenses in 1999 and Husband's 

heakh msurance benefits are also prerequisites that 

contribute to Appellant's earning capacity. Appelhrt's 

Brief, at 20-1. Nonetheless, Wife concedes that the 

value of Husband's heath msurance policy and the costs 

assoczted with the 1999 relocation are not ofrecord. As 

such, we will not corisider these claims. See Murphy v. 

Murphy, 410 Pa.Super. 146, 599 A.2d-647, 652 (1991), 
appeal denied, 530 Pa. 633, 606 A.2d 902 (1992), cert. 
denied, 506 U.S. 868, 113 S.Ct. 196, 121 LEd.2d 139 

(1992) (holding that an appellate court may only consider 

those facts which have been duly certified in the record 

on appeal). 

[8] 11 In 2000, Appellant leff his position in Washington 
and rolocated to Pomneylvania in an offort to reconcile sith 

Wife. To facilitate Husband's move, Microsoft paid $6703.00 

mrelocation expenses to third parties on Husband's behalfand 

gave Husband a $10,000.00 relocation bomus. Since Husband 

was unable to deduct the moving expenses that Microsoft paid 

to these third parties from his federal income tax retum, and 

since Husband would have to pay tax onthe relocationborms, 
Microsoft also remitted a “tax gross-up payment”’ to the IRS 

inthe amount of $12,792.00 

12 In light of this evidence, the trial court deducted 

the relocation expenses and tax gross-up-payrnent from 

Husband's gross earnings but did retain the $10,000.00 
relocation bomus for support purposes. See Trial Cowt 

Opinion, 7/10/01 at 3. We do not find that this was an abuse 
of discretion. 
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{ 13 Pursuant to PaR.C.P.1910.16-2(d)(2), the trial cout 
need not adjust a support payment: for normal fluctuations in, 

earrings. In the itistant case, the trial court. opted to inchade. 

Husband's one-time relocation bomus as income for support 

purposes, see 23 PaC.S.A. § 4302, but was unwilling, to 

inchide the non-recurring, relocation reimbursement and tax. 

gross-up payment. Although we recognize that Husband's 
income.was temporarily enhanced by the employer's payment 

of his relocation expenses and the generous tax gross- 

Up payment, we find that it was within the trial court's 
discretion to characterize these non-recurring payments as 

normal fluctuations in earnings. 

q 14 Furthermore, Wife argues that the trial court failed to 

‘inchide Appellant's 2000. and 2001 bomuses in its calculation 

ofincome for support purposes. Appoliant's Bricf, at 20 2. 

Our review of the record, however, belies this contention. 

{ 15 In. 2000, Husband received two borwses ffom Microsof.. 

N.T. Support Hearing, 6/13/01 at 85. Each of these bormses 

-was reflected in Husband's gross wages on his W-2 statement: 

Simce the trial cout never deducted this borms when 

calculating Husband's net income for support purposes,. we 

-find' that the trial court: properly included the bonuses as 

income available for child support. 

1.16 However, at the time of the. hearing in 2001, the trial 
court did not have the benefit of a W-2 statement. As such, 

the trial court amortized ‘the wages that Husband received in 

the first five months of 2001 and added a $3456.00 borms that 
Husband received in February 2001. Wife argues, however, 

‘hat: the. trial cout should have also incloded a boaws that 

Husband anticipated receiving in August 2001. Since the 

receipt ofthis borms was not ‘guaranteed and since the ammount 

of the borms could not be adduced with ary reasoriable. 

certainty, the trial court refiused to include this potential borns 

in the calculation of Husband's incoime. This was proper. 

See Urban v. Urban, 298 PaSuper. 224, 444 A.2d 742, 745 

(1982) (ower *252 court should not incInde the possibility 

of-a bomis im.a party's income when calculating a support 

obligation). In light of the aforementioned evidence, we find 
no merit in Wife's contention that the trial cowt failed to 

include Husband's bommses in the calculation of mcome. 

[9] | 17 Moreover, Wifé also maintains that the trial cout 

should have included the: contribution Husband makes to his 
401(&) plan and Microsoft's matching contribution to this plan 

firiis deverruiraaion ofHusbur’s incor. Upor review, we 

agree with Wife. 

{ 18 We will first determine whether an employee's 
contribution to a retirement plan is ‘properly included as 

income. Pursuant to PaRC.P.1910.16-5, the amount of 

support to be awarded 

is based in Jarge part upon the parties! net monthly income. 
Monthly net income is determined by subtracting, orily the 

following items from monthly gross income: 

(1) federal, state, and Iocal mcome taxes; 

(2) F.LC.A, payments and non-voluntary retirement 

payments, 

(3) union dues, 

(4) health insurance premiums for the benefit ofthe other 

party or the children. 

Pa.RC.P.1910.16-5. Upon our consideration of this 

provision, we find that only non-voluntary retirement 
payments are properly exchudable froma parent's net monthly 

income. Conversely stated, the trial court must imclude 

any voluntary contributions that a parent makes to his/her 

retirement plan as income for support purposes. 

{| 19 We find additional support for this conclusion in our 

legislature's definition of the income available for support 
purposes. See 42 Pa.C.S.A. § 4302. Specifically, this section 

broadly states that ‘all forms of retirement”? and “pensions” 

constitute income. Jd. Moreover, other state courts have 

determined that an ernployee's voluntary contributions to 

a retrement plan are properly included as income in a 

support determination. For éxarnple, in Frazer. Frazer, 23 

Va.App. 358,477 8.E.2d 290 (1996), the Virginia Court: of 
Appeals determmed that 401() contributions represent actual 

earings that are voluntarily set aside for the fiture benefit 

ofthe employee. Thus, this court held that such contributions 

‘should be: included in the employee's. gross income for the 

calculation of child support. Accord Nelson v. Nelson, 651 

So.2d 1252, 1253-54 (Fla.Dist.CtApp:1995) (no deduction 
fromgross income allowed for party's voluntary contributions 

to retirement account); Lebrato v. Lebrato, 3 Neb.App. 505, 

529 N.W.2d 90, 98-99 (1995) (‘‘The guidelines do not allow 

a deduction for contributions to voluntary retirement. -plans.in 

arriving, at net income....””) 

‘20 In light of the clear import of PaR-C.P.1910.16-5, the 

broad language of: section 4302, and the persuasive authority 

of the aforementioned cases, we find that an employee's 
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contributions to his 401(k) constitute income. for support 

purposes. Nonetheless, in the instant case, we are unable to 

determine from the record whether the trial court inchided 

these contributions as income when it calculated Husband's 

support obligation. Therefore, we must remand this case to 

the trial court to determine whether these contributions were 

‘included. If the trial court finds that they were not, the trial. 

court must récalculate Husband's support obligation. 

q 21 Next, Wife asks this Court to determine whether the 

trial court abused its discretion in failing to include the 

employer's matching, contributions to Husband's 401 (k) plan 

as income for support purposes. *253 Inher brief, Wife cites 

no Pennsylvania case Jaw that supports this proposition, nor 
does our search reveal siich a case. 

{10} 22° We find, however, that two decisions of the 

Supreme Court of North Dakota provide guidance on this 

issue. In Shipley v. Shipley, 509 N.W.2d 49 (N.D.1993), the 
high court determmed that an employer's contributions to 

an employee's pension plan were properly inchided as part 

ofan employee's gross income.since these fimds constituted 

‘income from any source” under North Dakota's statutory 

definition of gross-income. Jd. at 53. Moreover, this same 

court determined in Shaver v. Kopp, 545 N.W.2d 170, 175 
(N.D.1996) that an employer's contribution to a tax-deferred 

savings plan qualified as gross income under the guidelines 

because the employee was able to “withdraw his employer's 

contributions, as well.as his own, at any time, subject to 

taxes and penalties.” Jd. at 175. The court explained that 
this determination was proper since “children cannot wai for 

support, ... [and] obligors should st be allowed the option 

of deferring income until the child reaches adulthood and no 

support obligation remains.” Jd. 

{] 23 Upon our consideration of our own statutory definition 

of income, we also find that an employer's contribution 

to an employee's retirement plan could constitute mcome 

as defined in section 4302. An employer's contribution 

‘would constitute “any. form of payment ... collectible by an 

individual regardless of source”? ifthe employee could access 

his employer's contributions (regardless of. penalties) at the 

time.ofthe support calculstion. Indeed, sucha determination 

would need to be made by the trial court on a case-by-case- 

basis. For if an employee/parent is entitled to any portion 

of these fimnds at the time of the support calculation, his/her 

children should presently reap the benefit of the investment: @ 

We note that: 3 not determmative in the instant case 

that contributions to a 401(k) are not taxable.as income 

at the time of the contribution It is well settled that 

taxabk ‘income + not the same as net income for support 

purposes. See Darby v. Darby, 455 Pa.Super. 63, 686 

A.2d 1346, 1349 (1996), appeal denied, 548 Pa. 670, 

698 A.2d 594 (1997). This is so because tax law contains 
many preferences that have no relationship to the parties’ 

support obligation. Jd. 

{24 Additionally, if we were to determine that an employer's 

matching, contributions are not income, it would be possible 

for an employee to enter into an agreernent with his employer 

to take less: wages in exchange for a heightened matching, 

contribution. This would effectively permit an employee to 

shield his'income in an effort to redtice his child support 
obligation. 

{| 25 In light of the foregoing analysis, we must remand 
this case to the lower court for the determination of whether 

Husband possesses the present abilityto access his employer's 

contributions to his 401(k) plan. If the trial court determines 

that he has such access, employer's contributions, less. the 

penalty incurred for withdrawal, shall constitute additional 

income for purposes of the child support calculation. 

{ 26 In her fourth and fifth issues, Wife argues that the trial 

court's calculations of the parties’ net monthly incomes and 

support obligations are necessarily incorrect due to the errors 

alleged in Wife's first three issues. Appellant's Brief, at 23-7. 
We need not address these claims in light of our foregoing 

conchision that remand is appropriate. 

| 27 In his first issue on cross-appeal, Husband maintains 

that the trial cout *254 erred im failing to allocate one 
of the child dependency exemptions for federal income tax 

purposes to Husband. Cross-Appellant's Brief, at 12. Husband 

contends that the trial court intended to cede the exemption 

to him since the trial court deducted two personal exemptions 

(one for Husband and one for a child) from Husband's gross 

income when it determined Husband's support obligation. Jd. 

In contrast, Wife argues. that the trial court did not wish to 
allocate the exemption to Husbarid since it deducted three 

personal exemptions (one for Wife and two for the children) 
from her gross income. Cross-Appellee's Brief, at 3. 

[11] [12] 28°A panel of our Court has recently decided 

that trial courts “may use thex equitable powers to allocate the 

depermericy exemption to Lhe TT Custodial pareri.”* Pisu v. 

Piso, 761 A.2d 1215, 1218 (Pa. Super.2000). Accord Miller v. 
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Miller, 744 A.2d 778, 786 (Pa Super.1999). A non-custodial. 
parent is entitled to the dependency exemption ifthe custodial 

parent signs a written declaration that the custodial parent 
will not claim the exemption and if the non-custodial parent 

attaches the written declaration to his/her return. Jd. (citing 

26 U.S.C.A. § 152(e)(2)). In this Commonwealth, trial courts 

have the power: to. order a custodial parent to execute the 

waiver at issue. Jd. “Such an allocation is one method,-among 

many, to effectuate economic justice for the parties and the 
children.’ Piso, at 1219. 

{ 29 As a prelimmary matter, we. mote that it was 

impermissible for both Husband and Wife to take a personal’ 

deduction forthe same child. Section 151(d)(2) ofthe Internal 
Revenue Code provides: 

Exemption ‘amount disallowed in ‘case of certain 

dependents.-In the case of.an individual with respect to 
whoma deduction under this séction is allowable to another 

taxpayer for ataxable year beginning inthe calendar year in 

which the individual's taxable year begins, the exemption 
amount applicable to such mdxvidual for such individual's 

taxable year shall be zero. 

26 U.S.C.A. 152(d)(2). As each of the parties’ claimed their 
‘son asa dependent on each of their tax returns, they are in. 

violation of the aforementioned section. As such, the trial 

court erred in its calculation of the parties’ income for support 

purposes in both 2000 and 2001 as x permitted each of the 

parties! to claim their son as a dependent. 

{30 In light of this discrepancy, we are unable to determine 
from the record whether the trial court intended to -allocate. 

cone of the dependency exemptions to Husband. Therefore, 

we must remand this case to the trial. cowt so that it 

may determme whether such an allocation is appropriate. 

If the trial court determines that it intended ‘to allocate. the. 

exemption to Husband, it should order Wife to execute the 

necessary waiver. Piso, 761 A.2d at- 1220. In any case, the 

‘trial court must recalculate the. parties’ net monthly i income 

and support obligations once it determines which of the two 

parents may take the deduction. 

{ 31.In. his second issue, Husband argues that the trial. 

court abused its discretion when it did not order Wife to 

reimburse Husband. for his. spousal support payments in a 
hump sum.Cross-Appellant's Brief, at 14. If Wife is permitted 

to reimburse Husband over a two-year period, rather than: 
in a'single payment, Husband argues that Wife is unfairly 

receiving aninterest-free loan. Jd. Upon our review, however, 

we do not find that the trial court abused its discretion. 

{32 In the imstant case, Wife filed a spousal support claim, 

and Husband made spousal support payments to Wife under 

a *255 temporary order for seven months. At the July 

hearing, however, Wife admitted that she was not entitled to 

these spousal support payments because she had been living 

with another man over the seven-month period. In light of 

this revelation, the trial court encouraged Wife to withdraw 

her request for spousal support and ordered that Husband 

receive a $200.00 :credit each month on his child support 

payment until the fill amount had beenrepaid. Husband now 

argues that the trial court should have ordered that Wife repay 
Husband in a lamp sum 

[13] {33 As a threshold matter, we note that we do not 

have jurisdiction to entertain an appeal. from an order of 

spousal support until a divorce is final. See Leister v. Leister, 

453 PaSuper. 576, 684 A.2d 192 (1996) (en banc ) (an 
appeal from an order of spousal support prior to a divorce 

decree is interlocutory). Inthe instant case, however, Husband 

appeals ffom an order of child support that adjusted his child 

support obligation.to reflect the amount Wife owes him for 

wrongfully accepting, spousal support. As we may entertain 

an appeal from the order of child support prior to the entry 

ofthe parties’ divorce and as Wife has withdrawn her request 

for spousal support, we believe that it is proper to address the 

instant claim. See Hrinkevich v. Hrinkevich, 450 PaSuper. 

405, 676 A.2d 237 (1996) (child support orders are appealable 

before the entry of a divorce decree even though spousal 

support orders are swt). 

[14] ]34 At the outset, we note that. Husband fails to cite 

any legal authority that supports his. argument. Nevertheless, 

we observe that the trial court's allocation of a credit to 

correct Husband's ‘overpayment of his ‘support. obligation 

may be likened to a trial court's efforts to allocate a 

party's underpayment or non-payment ofa support obligation 

Traditionally, courts of this Commonwealkh have been 

given broad discretionary power to remit accrued support 

arearages. Kessler v. Helmick, 449 Pa.Super. 113, 672 A.2d 

1380, 1384 (1996). Moreover, in Kessler, we determined that 

the trial court did not abuse ‘its discretion wheni it ordered a 

party to pay his support arrearages in installments, rather than 

a lump sum, Jd. at 1385. In light of the discretion afforded 

to trial courts to remedy a party's underpayments, we do not 
Siri chat Ute ual court abused its discretion wher. remedied 

Husband's overpayment witha monthly credit. 
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435 In his third issue, Husband contends that the trial court 
abused is discretion when it did not permit Husband to make 

direct payments to the children's child care provider for his 
portion of the child care expenses. Cross Appellant's Brief, 

at 16. Husband argues that a direct payment plan would be 
advantageous since Wife failed to provide the court with an 

accurate statement of the cost of the children's daycare. Id. 

4136 Pursuant to PaR.Civ.P.1910.16-6(a), reasonable child 

care expenses are the responsibility of both the custodial 

and. non-custodial parent. Accordingly, the trial court must 

allocate these expenses between. the parties “in proportion 
to their net incomes and obligor’s share added to his or her 
‘support obligation.” Jd. In the instant case, the trial cowt 

determimed that the children mcurred reasonable day care. 

expenses inthe amount of $1188.00 permonth in 2000. N.T., 

Support Hearing, 6/13/01 at Exhibit P-11. To ascertain the 
children’s child care expenses for calendar year 2001, the. 

trial court anrmalized the expenses incurred in the first five 

months of 2001 and determined that the parties would spend 

approximately $1308.00 per month in child care in 2001. 
N.T. Support Hearing, 6/13/01 at: Exhibit P-12; Trial Court 

Opinion, 7/10/01 at 9. *256 Upon our own review, we do 

not find that the trial court erred in this calculation. 

[15] 37 Husband argues, however, that the statement 

reflecting the parties child care expenses ffomJarmary to June 

of 2001 (Exhibit P-12) does not accurately reflect the expense 
parties wall incur im the second half of the year. Husband 

testified that the child care rates will decrease inthe latter half 
of the year because the parties’ eldest child will become a full 

time student in September of 2001, and the parties would only 
have one child in day care. In response, Wife testified that 
the rates will not change dramatically because the parties will 
lose the discount afforded to those families who enroll two 

-or more children. After considering this evidence, the trial 
court stated in its opinion that it would not reduce the parties’ 
child care expenses because Husband “submitted no proofof 

the occurence or amount of ary suchreduction.” Trial Court 

Opinion, 7/1/01 at 13. As. such, we do not find that the trial 
court abused its discretion when it ascertained the amount of 

the parties’ child care expenses or when it ordered Husband 

to remit these payments to Wife. ? 

We note that Husband is free to petition the trial court to 

modify his child support obligation ifhe determ ines that 
the current child care expenses are not commensurate 

wihhis current obligation. 

{ 38 Order reversed and remanded for a determination of 
whether (1) the trial court included Husband's contributions 

to his 401(k) plan in ts calculation of Husband's net income, 
(2) Husband may presently access his employer's matching 

contribution to his 401(k), and (3) the trial court intended to 

allocate a child dependency exemption to Husband. 

{ 39 Order reversed and remanded with instructions. 

Jurisdiction relinquished. 

Parallel Citations 
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Synopsis 

Background: Wife appealed from decision of the Court of 

Common Pleas, York County, Domestic Relations Division, 

Nos. 01157 SA 2004, DRO No. 82844, PACSES No. 

116106391, Rehkamp, J., which required husband to pay bi- 

weekly spousal and child support. 

Holdings: The Superior Court, No. 1110 MDA 2005, Panella, 

J., held that: 

[1] money that was in the partnership accrual account 

was marital property subject to equitable distribution, and 

accordingly, the partnership accrual account was not income 

for child support purposes, and 

[2] as matter of apparent first impression, husband's severance 

pay was “income” for child support purposes. 

Vacated. 

Gantman, J., concurred in the result. 

Attorneys and Law Firms 

*1102 Karen L. Semmelman, York, for appellant. 

Samuel L. Andes, Lemoyne, for appellee. 

BEFORE: GANTMAN, PANELLA, and POPOVICH, JJ. 

Opinion 

OPINION BY PANELLA, J: 

q 1 Appellant, Susan M. Berry (“Mother”), appeals from the 

support order, entered on June 9, 2005, by the Honorable John 

W. Thompson, Jr., Court of Common Pleas of York County, 

which requires Appellee, Douglas R. Berry (‘Father’), to 

pay bi-weekly spousal and child support. On appeal, Mother 

contends the trial court erred in classifying a severance 

payment and a partnership accrual account as income 

under 23 PA.CONS.STAT.ANN. § 4302 and not as marital 

assets under 23 PA.CONS.STAT.ANN. § 3501. Mother also 

maintains that the trial court erred in permitting Father's 

income to be reduced by various items, which, she argues, 

are not within the purview of Pennsylvania Rule of Civil 

Procedure 1910.16-2. After careful review, we vacate the 

child support order and remand for additional proceedings. 

{| 2 Father and Mother married on November 14, 1987. Father 

and Mother have two minor sons. 

q 3 In 1983, Father commenced employment with the 

accounting firm KPMG, LLP, and was made a partner in 

1995. On January 30, 2004, Father filed for divorce. Mother 

filed a complaint for spousal and child support on May 6, 

2004. 

q 4 In June 2004, KPMG terminated Father's employment. 

Pursuant to KPMG's bylaws, Father received a severance 

payment of $306,250.00, before taxes, which was equal to 

seven months of his base compensation from the prior year. 

Father also received from KPMG a distribution of the balance 

of his accrual account, which represented income earned in 

prior periods which had not yet been distributed to him, in the 

amount of $109,002.01, before taxes. In July of 2004 Father 

secured employment with another accounting firm, Parente 

Randolph, LLC. 

{ 5 Thereafter, Mother and Father appeared at a conference 

conducted on September 13, 2004, before Conference Officer 

Carla M. Younger. Thereafter, on September 20, 2004, the 

trial court entered an order determining that the parties’ 

respective incomes were $4,150.33 net monthly for Mother 

and $39,841.73 net monthly for Father. The trial court 

_ determined that Mother's net income was based on an earning 

capacity of $65,000.00 and Father's 2004 annual gross income 

was determined to be $737,980.00. Because this was a 

high income case, Mother and Father submitted expense 

statements, which were reviewed and considered pursuant to 

Melzer v. Witsberger, 505 Pa. 462, 480 A.2d 991 (1984). The 

trial court explained that 

[a] Support Guidelines calculation 

was performed. As found in the 

file the “presumptive minimum” 

calculates to $2,667.29 monthly with 

no adjustment for shared custody 
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for the year 2004.2005 calculates to 

$2,499.72 with a $548.88 reduction 

for shared custody. This [is] based 

on Father's 2005 net monthly [income 

of] 323,290.60. ($400,000.00 annual 

gross)[.] With the expense analysis 

an Order in the amount of $3,153.00 

bi-weekly for support of 2 *1103 

children and $3,968.00 bi-weekly for 

spousal support was issued effective 

May 3, 2004. This [order] was based 

on the annual gross and monthly net 

figures for 2004 above. 

Trial Court Opinion, 6/9/05, at 2. The support order was 

modified effective January 1, 2005, and ordered that Father 

pay child support bi-weekly in the amount of $3,885.00 and 

pay bi-weekly spousal support in the amount of $1,532.00. 

{ 6 Father filed exceptions in the trial court and requested 

a special support hearing. The trial court subsequently 

conducted a special support hearing. At the hearing, Mother 

argued that the severance pay and accrual account should not 

be considered income pursuant to 23 PA.CONS.STAT.ANN. 

§ 4302, but should be classified as marital assets subject 

to equitable distribution. The trial court rejected Mother's 

argument and found the severance pay and accrual account to 

be income as defined in 23 PA.CONS.STAT.ANN. § 4302. 

{7 On June 9, 2005, the trial court entered an order which 

required Father to pay $1,896.00 bi-weekly for the support of 

the two children and $3,065.00 bi-weekly in spousal support 

retroactive to May 13, 2004, and required Father to pay 

$1,781.00 bi-weekly for the support of the two children and 

$1,418.00 bi-weekly in spousal support effective January 1, 

2005.! This timely appeal followed. 

l The parties share equal custody of the children. 

4 8 On appeal, Mother raises the following issues for our 

review: 

A. Inclusion of capital marital assets in excess of 

$415,000.00 as income to Father to calculate a Me/zer 

child support award for the year 2004 only, which 

resulted in a mere additional $2,990.00 to Mother, the 

recipient of the Melzer child support award, is error 

when Mother requested such capital assets be included 

in the pending divorce action. 

1. Since the purpose of the Support Guidelines is to 

benefit the obligee and the children, Mother's request 

to treat a severance payment and a partner accrual 

account as marital assets should be honored when 

Mother only benefits an additional $2,990.00 of child 

support for seven months while losing marital assets 

in excess of $415,000.00. 

2. Severance pay of $306,250.00 and a partner accrual 

account of $109,002.01 are clearly capital marital 

assets; however, if included as income for child 

support, Father will receive a significant windfall 

since this is a Melzer case and double dipping is 

impermissible. 

B. The Child Support Guidelines do not permit Father's 

net income to be reduced by PAC contributions, loan 

principal payments, unreimbursed business expenses or 

optional pension contributions. 

Appellant's Brief, at 4. 

4 9 Our Supreme Court has set forth the standard of review 

employed in child support matters as follows: 

In our appellate review of child 

support matters, we use an abuse of 

discretion standard. A support order 

will not be disturbed on appeal unless 

the trial court failed to consider 

properly the requirements of the Rules 

of Civil Procedure Governing Actions 

for Support, Pa.R.C.P.1910.1 et seq., 

or abused its discretion in applying 

these Rules. An abuse of discretion 

is not merely an error of judgment, 

but if in reaching a conclusion the 

law is overridden or misapplied, 

*1104 or the judgment exercised is 

manifestly unreasonable, or the result 

of partiality, prejudice, bias or ill- 

will ... discretion is abused. This is a 

limited role and, absent a clear abuse 

of discretion, the appellate court will 

defer to the order of the trial court. A 

finding of abuse is not lightly made 

but only upon a showing of clear and 

convincing evidence. 

  

WestlawNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2



Berry v. Berry, 898 A.2d 1100 (2006) 
  

2006 PA Super 98 

Christianson v. Ely, 575 Pa. 647, 654-655, 838 A.2d 630, 634 

(2003) (quotation marks and citations omitted). 

[1] 10 Both of Mother's issues center on the contention 

that the trial court erred in determining Father's income. 

Thus, we begin our discussion with the acknowledgement 

that “[wJhen determining income available for child support, 

the court must consider all forms of income.” MacKinley v. 

Messerschmidt, 814 A.2d 680, 681 (Pa.Super.2002) (citation 

omitted). Income is defined in the Domestic Relations Code 

as follows: 

“Income.” Includes compensation for services, including, 

but not limited to, wages, salaries, bonuses, fees, 

compensation in kind, commissions and similar items; 

income derived from business; gains derived from dealings 

in property; interest; rents; royalties; dividends; annuities; 

income from life insurance and endowment contracts; all 

forms of retirement; pensions; income from discharge 

of indebtedness; distributive share of partnership gross 

income; income in respect of a decedent; income from an 

interest in an estate or trust; military retirement benefits; 

railroad employment retirement benefits; social security 

benefits; temporary and permanent disability benefits; 

workers' compensation; unemployment compensation; 

other entitlements to money or lump sum awards, without 

regard to source, including lottery winnings; income tax 

refunds; insurance compensation or settlements; awards or 

verdicts; and any form of payment due to and collectible 

by an individual regardless of source. 

23 PA.CONS.STAT.ANN. § 4302. 

[2] 11 In determining income for support purposes, 

however, it is axiomatic that the trial court may not 

include income that constitutes marital property under 23 

PA.CONS.STAT.ANN. § 3501, as such an action would 

foreclose the equitable distribution of those assets. We have 

explained that “money included in an individual's income for 

the purpose of calculating support payments may not also be 

labeled as a marital asset subject to equitable distribution.” 

Miller v. Miller, 783 A.2d 832, 835 (Pa.Super.2001) (quoting 

Rohrer v. Rohrer, 715 A.2d 463, 465 (Pa.Super.1998)). 

{| 12 In her first issue, Mother argues that the trial court 

erred in determining that Father's severance payment and 

accrual account represent income and not marital assets. 7 

For Mother, this is an obviously important distinction as 

“(w]e do not condone ‘double dipping’, i.e., using the same 

revenue as a source for ‘support’ and ‘equitable distribution.’ 

” Rohrer, 715 A.2d at 466 (citation omitted). In its opinion, 

the trial court simply concluded that the severance payment 

and accrual account were income and not marital assets. See 

Trial Court Opinion, 6/9/05, at 4. The trial court did not 

consider Mother's argument as it failed to acknowledge the 

distinction between the income that was earned during the 

marriage and income earned after separation. 

No
 

The marital assets have yet to be equitably distributed. 

[3] {13 We first address Mother's argument that the 

trial court erred in finding *1105 that the accrual account 

was income under 23 PA.CONS.STAT.ANN. § 4302. The 

pertinent question centers on the time period when this 

income was earned. “Marital property includes all property 

acquired by either party during the marriage and any 

property acquired after separation until the date of divorce 

if that property is acquired in exchange for marital assets.” 

Fishman v. Fishman, 805 A.2d 576, 578 (Pa.Super.2002) 

(internal quotation marks and citation omitted) (emphasis 

added). See also, 23 PA.CONS.STAT.ANN. § 3501. 

{| 14 Father notes in his brief that “(t]he distribution of the 

balance in his ‘accrual’ account, which represents income 

eamed in prior periods which had not yet been distributed 

to him because of the difference in accounting methods 

(accrual vs. cash) used by the firm for its internal accounting 

and its tax accounting. The balance in the accrual account 

was determined to be $109,002.01, before taxes.” Appellee's 

Brief, at 5 (emphasis added). A review of the record reveals 

that the money was in the capital account in 2002. For 

instance, at the special support hearing, Father's expert, Bruce 

J. Brown, CPA, CVA, testified as follows: 

Attorney Semmelman: So that [$]109,000[.00] was an 

amount that had accrued to Mr. Berry back in 2002, 

correct? 

Brown: It was their accrual capital at that date there, a 

cash basis, tax payer, they keep track of their accrual basis 

apparently by partner, and his account was in September 

of 2003, I'm sorry, September of 2002 would have been 

included as accrual capital. 

N.T., Special Support Hearing, 3/29/05, at 118. 

[4] {15 Father contends that the date of separation was 

in September of 2003, while Mother argues in her brief 

that the date of separation was January 30, 2004. The 
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record establishes that the money was in the partnership 

accrual account before either purported separation date.? 
Thus, the money was earned during the marriage; it is 
therefore marital property subject to equitable distribution. 
Accordingly, the trial court clearly abused its discretion in 
finding that the partnership accrual account was income under 
23 PA.CONS.STAT.ANN. § 4302. 

Mother's expert, James A. Smeltzer, CPA, testified 

that the $109,002.01 “was included in [Father's] capital 

balance as of September 30th of 2003 and represented 

part of [Father's] property that was owned at that point in 

time.” N.T., Special Support Hearing, 3/29/05, at 35. 

{ 16 Next, we address Mother's contention that the trial court 

erred in classifying the severance pay as income under 23 

PA.CONS.STAT.ANN. § 4302. Severance pay is defined 

as “[mJoney (apart from back wages or salary) paid by 

an employer to a dismissed employee.” BLACK'S LAW 

DICTIONARY 1406 (8th ed.2004). The classification of 

severance pay, although oftentimes raised in support and 

equitable distribution cases, is nonetheless an issue of first 

impression in the appellate courts this Commonwealth. 4 

Several of our sister states, however, have considered the 

issue of severance pay in the context of whether it is marital 

property subject to equitable distribution. The majority 

of states that have considered the issue have concluded 

that “the touchstone of the classification is whether the 

severance pay was intended to compensate the employee 

for efforts made during the marriage or to replace post- 

*1106 separation earnings.” Luczkovich v. Luczkovich, 26 

Va.App. 702, 496 S.E.2d 157, 160 (1998) (citing, inter 

alia, Ressler v. Ressler, 434 Pa.Super. 563, 644 A.2d 

753 (1994) and Franklin v. Franklin, 116 N.M. 11, 859 

P.2d 479 (App.1993), cert. denied, 115 N.M. 795, 858 

P.2d 1274 (1993) (holding severance pay received after 

divorce as compensation for future earnings is separate 

property)). See also, In re Marriage of Holmes, 841 P.2d 

388 (Colo.Ct.App.1992) (stating although based on length 

of service provided during the marriage, severance payment 

is conditional on termination and replaces expected loss 

of income, therefore it is marital property for purposes 

of equitable distribution and not includable as income for 

support calculation). 

4 We note that a panel of this Court discussed the 

classification of severance pay in the context of equitable 

distribution, but the panel found that it did not have to 

reach the issue in the context of that case. See Ressler 

v. Ressler, 434 Pa.Super. 563, 644 A.2d 753, 755-756 

. (1994). 

[5] {| 17 In the present case, a reading of the severance 
agreement in KPMG's bylaws readily discloses that the intent 
of the agreement is to replace post-separation earnings, and 
accordingly is not intended to compensate Father for efforts 
made during the marriage. Specifically, it is conditional on 
termination as the severance agreement provides that it is 
payable only to “[a] Member who is requested to voluntarily 
withdraw from the Firm....” By-Laws of KPMG, LLP, Article 

XIII, Requested Withdrawal (a). Conversely, a member of the 

firm who leaves of his or her own volition “is not entitled 

to severance....” Id., at (b). Furthermore, the severance pay, 

while calculated, at least in part on length of service provided 

during the marriage, arises post-separation; in this case, 

although the parties had earlier separated, > Father left his 

employment on June 30, 2004. See Appellant's Brief, at 6. 

As mentioned, the date of separation was not determined 

by the trial court, but Mother's contention that the 

separation occurred on January 30, 2004, clearly bars her 

claim in this regard; it is of no consequence that Father 

argues the separation date was earlier. 

{ 18 As such, we find no error in the trial court's 

classification of the severance pay as income pursuant to 23 

PA.CONS.STAT.ANN. § 4302. ® 

In support of her argument, Mother relies extensively 

on LaBuda v. LaBuda, 349 Pa.Super. 524, 503 A.2d 

971 (1986), appeal denied, 514 Pa, 648, 524 A.2d 494 

(1987). Mother argues that “the Court in LaBuda .. 

established the principle that the time a spouse actually 

receives an asset is not controlling as to whether the 

asset is marital property, the crucial time is when the 

right to receive the asset actually accrues.” Appellant's 

Brief at 17. LaBuda affords Mother no support because 

it dealt with early retirement incentives, not a severance 

agreement. In LaBuda, we held that early retirement 

incentives received by husband after separation were 

not marital property because husband's right to receive 

the benefits did not accrue prior to the separation of 

the parties. Therefore, wife could not have expected to 

enjoy these payments since neither party had any idea 

that husband would receive the payments until after the 

parties separated. We also note that in a recent case, 

which decided whether an early retirement inducement 

should be considered marital property for purposes of 

equitable distribution, our Supreme Court specifically 
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refused to follow LaBuda. See Meyer v. Meyer, 561 Pa. 

225, 229 n. 2, 749 A.2d 917, 919 n. 2 (2000). 

| 19 Lastly, Mother argues that the trial court erred in 
permitting Father's net income to be reduced by the following: 
mandatory pension contributions ($54,662.00), mandatory 
political action committee (“PAC”) contributions ($550.00), 
loan principal payments ($15,586.00), and unreimbursed 
business expenses ($15,500.00). The income reduction totals 

$86,298.00. See Appellant's Brief, at 21. In its Rule 1925 

opinion, the trial court notes that “[iJn reviewing the 

Memorandum Opinion we don't see that we specifically 

approved of these deductions.” Rule 1925(a) Opinion, 

8/15/05, at 2. 

*1107 [6] [7] 

and the trial court, fail to differentiate between the steps 

in calculating net income for support purposes. First, there 

must be a calculation of what could be termed the real 

gross income, which is the total income from any source 

without consideration of any deductions. Secondly, the trial 

court must determine the monthly gross income pursuant 

to Pennsylvania Rule of Civil Procedure 1910.16-2(a). As 

will be discussed, unreimbursed business expenses may 

be deducted in determining monthly gross income if the 

expenses constitute bona fide expenses. Finally, the trial 

court must then determine the monthly net income pursuant 

to Rule 1910.16-2(c)(1). Rule 1910.16-2(c)(1) specifically 

provides for certain deductions from monthly gross income 

to arrive at net income, among which is mandatory pension 

contributions. 

{21 In the present case, the trial court allowed the deductions 

for mandatory pension contributions, mandatory PAC 

contributions, loan principal payments, and unreimbursed 

business expenses, as it “accept{ed] Father's basic calculation 

ofa $776,121.00 annual gross [income for 2004].” Trial Court 

Opinion, 6/9/05, at 4. As Mother points out, Father's gross 

income calculation of $776,121.00 comes from his expert, 

Bruce J. Brown, CPA, CVA. In his expert report, Mr. Brown 

deducted mandatory pension contributions, mandatory PAC 

contributions, loan principal payments, and unreimbursed 

business expenses from Father's 2004 gross income. See 

Expert Report, 3/10/05, 2004 Estimated Disposable Income 

Calculation. Thus, the trial court is incorrect when it states 

that it did not make the foregoing deductions to Father's 2004 

gross income; it did so implicitly by accepting the calculation 

of Father's income from his expert. 

{] 20 Preliminarily, we note that the parties, 

[8] 22 In determining monthly gross income for 
support purposes, Rule 1910.16-2(a)(2) provides that income 
includes “net income from business....” Pa.R.C.P., Rule 
1910.16-2(a)(2), 42 PA.CONS.STAT.ANN. The use of 
the word “net” in the rule specifically implies that there 
are acceptable business deductions. For instance, provided 
with the appropriate itemizations, unreimbursed business 
expenses, when used to increase income, may be deductible 
from gross income, although it must be proven on a case-by- 
case basis. Presumably, Father's expert, and the trial court by 
accepting Father's expert's calculation of gross income, also 
deducted the mandatory pension contributions, mandatory 

PAC contributions, and loan principal payments pursuant to 

Rule 1910.16-2(a)(2). 

[9] 23 We find that the trial court abused its discretion with 

respect to deducting the mandatory pension contributions 

to arrive at gross income. Mandatory pension contributions 

do not qualify as business expenses such that they could 

be deducted pursuant to Rule 1910.16-2(a)(2). However, as 

noted infra in this Opinion, this deduction is properly taken 

when determining monthly net income. 

{10} 24 With respect to the remaining deductions for 

(1) unreimbursed business expenses, (2) mandatory PAC 

contributions, and (3) loan principal payments, the record 

consists merely of Father's expert's bald conclusions that 

the deductions were appropriate. Put simply, there were no 

itemizations or documentation provided by Father to support 

these deductions. Thus, in simply accepting Father's expert's 

conclusions as to deductions for gross income, without 

sufficient explanation or support, we find that the trial court 

abused *1108 its discretion. ” 

Accordingly, we need not decide whether deductions 

for mandatory PAC contributions and loan principal 

payments are proper under Rule 1910.16-2(a}(2). 

{ 25 In addition to Rule 1910.16-2(a) (Monthly 

Gross Income), Rule 1910.16-2(c)(1) (Support Guidelines. 

Calculation of Net Income), provides, in pertinent part, the 

following: 

(c) Monthly Net Income. 

(1) Unless otherwise provided in these rules, the court 

shall deduct only the following items from monthly gross 

income to arrive at net income: 

(A) federal, state, and local income taxes; 
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(B) F.I.C.A. payments and non-voluntary retirement 

payments; 

(C) union dues; and 

(D) alimony paid to the other party. 

Pa.R.C.P., Rule 1910.16-2(c)(1), 42 PA.CONS.STAT.ANN. 
(emphasis added). The Explanatory Comment to the Rule 

states that “[s]ubdivision (c) sets forth the exclusive list of the 

deductions that may be taken from gross income in arriving 

at a party's net income.” Jd., Explanatory Comment, 2005 

(emphasis added). 

[11] 26 As noted, the trial court permitted a deduction 

based on mandatory pension contributions. Rule 1910.16-2(c) 

(1)(B), unlike Rule 1910.16-2(a), permits deductions for 

“non-voluntary retirement payments” to be made “from 

monthly gross income to arrive at net income.” Mother 

contends that it was not established that Father's mandatory 

pension contribution “was mandatory and, therefore, this 

distribution should not have been utilized to reduce Father's 

[net] income.” Appellant's Brief, at 21. The record does 
not support Mother's assertion. Mr. Brown testified that he 
contacted KPMG and confirmed that the pension contribution 
was, in fact, mandatory. See N.T., Special Support Hearing, 
3/29/05, at 94. As such, we find that the trial court did not err 

in reducing Father's monthly net income by the amount of the 
mandatory pension contribution, i.e., $54,662.00. 

{ 27 Based on the foregoing discussion, we vacate the 

child support order and remand the matter to the trial 

court to recalculate Father's income for support purposes in 

accordance with the foregoing discussion. 

{28 Order vacated. Jurisdiction relinquished. 

{29 Judge GANTMAN concurs in the result. 

Parallel Citations 
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Synopsis, 

Background: In proceedings on wife's complaint in divorce, 

wife filed exceptions to miaster's’ ‘Feport and recommendation 

designating, disability insurance payments received by 

Imsband affer separation as incorne and not -subject to 
equitahle distrihutinn The Cart af Cammn Pleas, Checter 

County, Civil Division, No. 07-09608, MacElree, J., denied 
wife's exceptions. Wife appealed. 

Holdings: The Superior Court, No. 1700 EDA 2011, Bender, 
President Judge, held that: 

[1] disability payments did not arise from “cause of action or 

claim,” wihinscope of statutory exceptionto presumption of 

marxal property, and 

[2] disability benefits at issue constituted non-marital 

property. 

AO assed, 

Donotme, J., filed a dissenting, opinion in. which Ott and 

Wecht, JJ., jomed. 

Attomeys and Law Firms 

*701 Thomas H. Tropp, Philadelphia, for appellant. 

Robert I. Whitelaw, Philadelphia, for appellee. 

#702 BEFORE: BENDER, P.J., GANTMAN, J, 

PANELLA, J. , DONOHUE, J., SHOGAN, J., LAZARUS, J., 

MUNDY, J., OTT, J.,.and WECHT, J. 

Opinion 

OPINION BY BENDER, P.J. 

Mary Kathryn Nentwig, Yuhas (Wife) appeals from the trial 
court's order of June 6, 2011, denying, her. exceptions to 
the Master's Report and Recommendation: (Master's Report), 
dated February 8, 2011, and ordering that the monthly 
disability insurance. payments received by Thomas Richard 
Yuhas (Husband) affer October 1, 2007; are not to be 
considered marital property under the analysis in Drake v. 

Drake, 555 Pa. 481, 725 A.2d 717 (1999). ! Following, our 

review, we affirm. 

The trial court also issued the divorce decree on June 

6, 2011, setting forth the equiable distribution of the 

parties’ marital assets. The court fixther addressed an 
issue. conceming the. custodial fimds and dependency 

exemptions with regard to the parties’ three children. Sze 
Divorce Decree, 6/6/11. 

The facts underlying this case are generally not in dispute. 
Husband and Wife were married on June. 4, 1988, and 

separated on July 20, 2007.% At the time the trial cout 

issued its opinion, the parties were both 51 years old. Wife 

worked as a murse anesthetist. Husband, who was a board 

certified vascular surgeon, had practiced for 13:years before 

undergoing surgery for carpal tunnel syndrome. The surgery 

left him unable to operate. 

z Athough the exact date of separation was contested by 

the parties, the trulcourt determined the most accurate 

date to be July.20, 2007. This fact is-not pertinent to the 

issue presently before this Court. 

The “Disability Income Policy” at the heart ofthis matter was 

issued indate 1988 shwrdly afer Husband und Wik's Tie Tinge. 

The premiums.were paid by the parties from their personal 

finds from late in 1988 until April 1993 and then in August 
1993, November 2006 and April 2007. All other premium 

payments were paid through Husband's medical practice. 

Husband applied for benefits under the policy im April of 

2007 and. was approved for those benefits..in Jate July of 

2007. He received a himp sumretroactive payment of $71,000 

covering the period from Jarmary 2007 to July 30, 2007. The 

parties agreed that this payment was marital property. After 

that date, Husband received monthly disability checks for 

$10,200. These monthly payments are contingent upon proof 

of Husband's continuing disability, ie, his inability to work 

at his former occupation as a surgeon. 3 
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3 Husbanid's proof of contituig disability was initially 
requred every six months, but % preserit y required only 
once every year: 

Wife filed a complaint. in divorce on October 8, 2007, 
and. the Master was appointed. Following a hearing held 
on September 14, 2009, the Master determined that all of 

Husband's. monthly disability benefits were marital property 

filed’ exceptions, and by odes iggued March 22, 20 10, the trial 

‘cout sustained Husband's exception to the Master's Report 
conceming the characterization of the monthly disability 
payments. In the March 22nd order, the trial court stated that 
“(w]e find that any monthly disability i insurance payments 

received by [Husband] starting on the date of the first six. 

month renewal after the parties’ separation on July 20, 2007 
are ‘aimcome but are not marital property.” Trial Court Order, 

3/22/10, at | 1. The court. further explained: 

In determining whether disability insurance payments 
constitute marital property, the court mist “Took only to the 

timing ofthe right to receive [the payments].”” *703 Drake 

v. Drake, 555 Pa. 481, 489-99, 725 A.2d 717, 725-26 

(1999) (citing 23 Pa.C.S.A. § 3501(a)(8)). Here, Husband's 

disability payments “are not guaranteed but renewable 

every six months.”’Master's Report, 11/20/09, at 16 (citing 

NT,, 9/14/09, at 37). Therefore, Husband's right to receive 

disability payments terminates and re-accrues, if at all, 

every six months. 

Id, a 1 n_ 1. The trial court then remanded the matter to the 

Master for additional proceedings relative to the disability. 

paymont and anisouc concerning, Husband's carning, capacity. 

Following the hearing, the Master issued a Supplemental 

Report.on February 8, 2011, incorporating, the trial court's 

directive that the monthly disability payments received after 
September 2007 are to be.deerned income and not marital 

property. 

‘Wife filed exceptions to the Master's Supplemental Report, 

which were overruled by the:trial. court's June 6, 2011 order 
that as presently the subject of this appeal. The June 6th order 

provided the following, explanation of the court's reasoning 
for determining that ‘Husbarid's monthly disability payments 

are income and not marital property: 

[Husband] applied for disability in April, 2007, three 

months before the. parties’separated on July 20, 2007. 
N.T.. 10/6/10: p: 6. His application was approved on yilv 
18, 2007. Id; Exhibit. J-2, 10/6/10: The payments which 

accrued before the: parties “separated are clearly marital 

property. The issue presented to us is whether all of the 
fiture payments [Husband] may receive are also marital 
property. We conchide, after reviewing the facts of this 
case and the applicable law, that they are not marital 
property. | 

The Supreme Court has instructed. us in-Drake that the 
Pennsylvania Divorce Code, 23 Pa.C.S.A:-§ 3101 et seq, 
requires a case by case determination which looks at the 
taming, of the payrments under the “mechanistic”? method 
rather than an “analytic” method, which looks more to 
the purpose of the award. It is important to note that the 
Drake court was dealing with a lamp sum payment under 
a commnuited workers’ compensation award. The commuted 
amount was agreed to and binding during the marriage and 
before the date of separation. 

We have read the Disability Policy, Exhibit D-2, 
9/14/09, the 2008 “Reservation of Rights” letter from the 

insurance company, Exhibit D-3, 9/14/09, and [Husband's] 

testimony about thern, N.T., 9/14/09, p. 37, N.T. 10/6/19, 

pp. 180-81, which makes clear that the payments are not 

guaranteed but-are now renewable every year based on 

the insurance company’s right to contiming evaluation of 

[Husband's] condition. 

The letter notes the disability is claimed to arise from 

numbness in his left hand and fingers coupled with back 

pain from degenerative disk disease, which precludes him 

[sic] standing for more than two hours and lifting more 

than 50 pounds. The letter went on to advise that this is an 
“ongoing, claim’? and the insurance company has aright to 
require periodic examinations and proof that the disability 

contimzes. The letter insisted on additional and continuing 

documentation. The payments were being made under a 

“reservation of rights” and repayment: could be demanded 
under some conditions. 

[Husband's] condition appears to be something, other than 
asingle traumatic event or illness which can be pinpointed 

in time and duration The payments he receives are 
subject to review of his condition which could change 

for the better or the worse. Unlike the facts in *704 
Drake, only the payments [Husband] received ‘in August 
2007 and Septerrber 2007 accrued prior to the parties! 
separation in July, 2007. (The insurance policy at that time 
had a two[-]month renewal period.) All other payments 
were conditional, and did not accrue ‘prior to the parties’ 
separation Accordingly, amy disability payments made on 

or after October 1, 2007, are not marital property. 
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Trial Court Order, 6/6/11, at 1-2.n. 1, 

[1] [2] [3] 
whether the. trial court erred'in conchiding that the disability 
payments received by Husband affer the date of Separation 
should not be considered. marital property: See Wife's brief 
at 5. Generally, in addressing the type of issue raised in this 

appeal, we are guided by the following: 

Our standard of review in assessing, 
the propriety of a marital property © 

distribution: is whether the trial 

court abused its discretion by a 

misapplication of the law or. failure 

to follow. proper legal procedure, An 
abuse of discretion is not found lightly, 

but only upon a showing of clear and 

convincing évidence. 

McCoy v. McCoy, 888 A.2d. 906, 908 (PaSuper.2005) 

(citations omitted), Moreover, it is within the province ofthe 

trial cout-to weigh the evidence and decide credibility and 

this Court will not reverse those determinations so long, as 

they are supported by the evidence. Stemlicht v. Stemlicht, 

822 A.2d 732, 742 (PaSuper.2003), aff'd, 583 Pa. 149, 876 
A.2d 904 (2005). 

Wife acknowledges that ‘{t]he disability payments are paid 

‘Subject to continuing proofofloss”’ and that ‘now once ayear, 

Husband is examined’ by his doctor who then, completes a 
form and says that Husband has the same condition and that 

he cannot operate.” Wife's brief at 1U-1, Sf] 8, ¥. However, 
Wife argues that the law as set forthin Drake and in Focht v. 

Focht, 613 Pa 48, 32 A.3d 668 (2011), controls the outcome 

ofthe question raised inthis appeal. Specifically, Wife points 

out that Husband became totally disabled prior to the parties’ 

date of separation and that he applied for and was approved to 

receive'the disability benefits prior to separation. Therefore, 
Wife contends that “Husband's right'to receive the disability 

payments accrued prior to the parties’ date of separation” 
-and, therefore, those payments should be considered marital 

property. Wife's. briefat 12. Moreover, Wife asserts that the 
trial court's conclusion that Husband's right to the disability 

payment terminates and re-accrues, ifat all, once a year is not 
supported. by Husband's testimony or in the language of the 
disability policy. 

To address Wite's argument, we first examie the pertinent 

statutory language that is the basis for the decisions in both 

Wife. filed the instant appeal and questions 

Drake and Focht, which is found in section 3501(a) of 
the Divorce Code. That section defines marital property as 
“all property acquired by: either party during; the marriage.” 
(23 Pac.s. § 3501(a@). Moreover, ‘{t}he statute presumes 
that property acquired during the Marriage is ‘marital.’ 
Focht, 32 A.3d at 670 (citing, Drake ). The Focht opinion 
also recognizes that section 3501(a) lists exceptions to the 
presumption, namely, that property acquired prior to ‘marriage 
or affer separation is not considered: marital property. See 
23 Pa.C.S. § 3501(a)(1), @). Additionally, Focht identifies 
subsection (8), another classification of property that is not 
considered marital. That exception states : 

(8) Any payment received as a result 

ofan award or settlement for arty cause 

ofaction or claim which accrued prior 
to the marriage or after the date of final 

*705 separation regardless of when 

the payment was received. 

23 Pa.C.S. § 3501(a)(8) (emphasis added). 

In Drake, a case that involved. a lump sum commutation 

of workers’ compensation benefits, our Supreme Couit 

defined the relevant time of accrual as “when the right to 

receive that payment arose.”” Drake; 725 A.2d at 726. Even 

though the Court acknowledged that part of the husband's 

commutation. award included payments that he otherwise 

would have received well beyond the parties’ divorce, 

which could be classified as future eartings, the Supreme 
Court nevertheless held that “when [hlusband entered the 
commutation agreement he exchanged those future earnings 
for the right to receive a lamp sumimonetary award.”’Id. The 

Court then commented that ‘{t]he critical question was not 
whether the award represented a benefit period extending past 

the marriage, but whether the right to seek a commutation of 

those eamings accrued during the marriage.”’ Id. 

In Focht, the husband sustained a serious injury in an 
accident. at a raceway. Two weeks later the husband and 

his wife retained counsel and filed sui against the raceway. 

Although the lawsuit was eventually settled, the parties had 

separated prior to the time of settlement, During the divorce 
proceedings, the trial court found the settlement amount to 

be marital property. However, on appeal this Court reversed, 

concluding, that the settlement had been reached affer the 

parties’ final separation and, thus, the amount derived from 

the negligence action was not marital property. The Supreme 
Court reversed, explaining that the ‘critical. question” 

whether the husband's right to seek damages for his oersonal 
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injury by filing a suit accrued during, his marriage, not 
whether his suit was settled during the marriage. Specifically, 
the Focht court explained: 

There is no question that Appellee's 
cause of action‘in negligence accrued 
during, his marriage: the accident in 
which Appellee was injured occurred 

during, his;marriage, and he became 
aware of his serious injuries and 
of the [rJaceway’s negligence during 
his marriage, as shown by the. fact 

that, he retained counsel and filed 
suit’ against the [raceway during, 

his marriage. All of these events 

occurred one to two vears before 
the parties’ final separation Thus, 

because Appellee's cause of action. 

accrued during the marriage, before 

the parties' final separation, proceeds 

from the. settlemént of the suit are 

martal property. The marital property 

exceptiori set forth in subsection 
3501(a)(8) does -not apply, and. it 

is irrelevant that the parties had 
finally separated by the time the suit 

settled ‘and the settlement award was 
liquidated. 

Focht, 32 A.3d at 674 (citations to the record omitted). 

[4] Both Drake and Focht emphasize the concept of the 
accrual ofa cause of action, “{i.¢., when an injury has been 

inflicted, leading to the right to.institute and pursue a suit for 
darnages).”” Jd. at 671. The two decisions direct that based 

uponthe determination ofthe date.ofthe accrual ofa cause of 
action, a court applies subsection 3501(a)(8) to characterize 

whether the property is marital or non-rmarital in the divorce 

proceeding, 

[5] Comparing the instant case with Drake and Focht, we 

-are compelled to corichide that the appeal preséntly before us 

does not fall withintthe confines of subsection (a)(8), because 
1 does not arise from an injury that leads to aright to“mstitute: 

a suit for darmages. In other words, the payments received by 

Husbarid here. are ‘not “payments received ‘as a-resuk of ani 

award or settlement. for.any:cause of action or claim.” *706 

23 PaCS. §.3501(a)(8). Husband did not: contemplate ariy: 
‘legal action, nor did he possess-a clairn against ariyone or 

any erttity, Rather, the morithly disability payment is based 

upon a contract of insurance and is an insurance benefit 
froma policy that ensured replacement of income if Husband 
became unable to work at his former occupation as a surgeon. 
The fact that the monthly disability payment is inlievof future 
income is of no moment. See Drake, 725 A.2d at 725-26. 
Rather, we note. that the insurarice company's requirement 

that Husband submitto yearly examinations relates Husband's 
receipt of benefits to his. condition, whether it improves, 
worsens or rermains the same. 

[6] [7] Moreover, both Drake and Focht involved hump 
sum payments, not monthly payments that are contingent 
upon:proof of continuing disability. As characterized by. the 
trial cout, each year following Husband's submission to the 
insurance carrier, a determination:is made either to: ‘approve 
benofits for the coming, year or to discontamc them. This 

situation is not akin to a lump surn commutation payment in 
a workers’ compensation case as in Drake; noris it analogous 
to a settlement in a personal injury suit. as in Focht. If any 

accrual, i.2., the existence of an enforceable right, * comes to 
fruition, it is conditioned each year on Husband's submission 
and the insurance. company's actions on. that submission. 
Accordingly, we conclude that the trial court's decision to 
identify Husband's monthly disability benefit that he received 
affer separation as non-marital property is in concert with the 
language ofthe Divorce Code and case law. Furthermore, we 
note that in arriving, at its conclusion, the trial cowt relied 

on testimony from Husband and the documents submitted 

by him that clarify that the payments are not guaranteed 

for Husband's lifetime; they are conditional on Husband's 
continuing disability. Therefore, we affirm the trial court's 
order. 

4 See Black's Law Dictionary, 8th Ed. (2004), as 
referenced in Focht, 32 A.3d at 671. 

Order affirmed. 

Judge DONOHUE files a dissenting, opinion in which Judge 
OTT and Judge WECHT join. 

‘DISSENTING OPINION BY DONOHUE, J.: 

I agree with the learned Majority that payments made 

pursuant to an surance policy do not fit within the exception 
to the definition of marital property codified at 23 Pa.C.S.A. § 
3501(a)(8) (exempting fromm marital property “{ajry payment 
received as arcsult ofan award or settlement for airy cause of 

action or claim which: accrued prior to the marriage or after 

  

WestlawNext’ © 2014 Thomson Reuters. No claim to original U.S. Goverment Works. 4



Yuhas v. Yuhas, 79 A.3d 700 (2013) 
  2013 PA Super 283 

the date of final separation regardless of when the payment 
was received.”?. As the Majority recognizes, the right to a tort 
or workers’ compensation award is‘based upon the occurrence 
of an. event that gives rise’ to.an actionable claim, and our 
law provides that if that: event occurs during, marriage, arty 
proceeds received as a result thereof will be deemed a marital 
‘asset. Maj. Op. at 705-06. ‘The Majority also recognizes that 
benefits received pursuant to an insurance contract. carmot 
be likened to “payments received as.a result of an award or 
settlement for any cause of action or claim?’ because one does 
not contract for a tort or workers’ compensation award, but 
one doés pay for the right.to receive insurance benefits, Jd. 
I depart ffom the Majority-i im. is: conchision that insurance 
benefits received by Husband after the Parties’ separation. 
should be treated as income to Husband and not as marital 
property. 

In my view, the salient inquiry is whether the premium 
payment preceding the *707 filing, of a claim was made 
during, marriage with. marital finds. That is because the. 
Divorce Code provides that with a few exceptions, all 

property purchased by either party during the marriage willbe 
deemed marital property. 23 PaC.S.A. § 3501(a) (“As usedin 
‘this chapter, ‘marital property’ means allproperty acquired by 
either party during the marriage [.]’}.. As such, ifan insurance 
policy is purchased during rrarriage, it is no different from 

any other marital property. ' The proceeds received from this 
marital asset must also be: deemed rrarital property. 

1 Indeed, this Court has recognized that the cash'surrender 
walkie ofa lif) mcurance pokey ic marital property cubject 

to equitable distribution. See Fexav. Fexa, 396 Pa. Super. 
481, 578. A.2d 1314, 1319 (1990); Lindsey v. Lindsey, 
342 Pa.Super. 72, 492 Ald: 396, 399 (1985). 

Support for this position is found in Schubert v. Schubert, 
580 A.2d 1351, 1352 (Pa.Super.1990). In that case, the wife 
argued that the trial cowt:-erred in exchiding proceeds from 
‘two hife msurance policies ffom the marital estate, Both of 
the policies were purchased by the husband during. marriage 
‘through his employer, riarmed himas the only beneficiary, and. 
were taken onthe life of the parties’ daughter, who died five 
months after the’ parties ‘separated. The wife argued that the 
proceeds from these policies were marital property because 
they were purchased’ during marriage with marital finds, Jd. at 
'1354.We agreed, concluding that although the right to receive 
beriefits under the policies accrued ‘to the husband after 
Scparation, wift was “entitled té a share of the proceeds of 

the aforementioned imsurance policies [because] the policies 
‘Were not only purchased but maintained: with marital: finds.” 
Id. at 1355; see also. DeMasi v. DeMasi, 366. Pa.Super. 
19, 530 A.2d 871, 885 (1987) (finding i msurance policy 
‘proceeds received after separation on policies purchased 
during marriage are marital property). 

Further, in the. case -at harid, the fact’ that- Husband miist be 
re-evaluated yearly does-not alter my position, as I do not 
view. the yearly determination of Husband's disability—or 
his imitial claim under the policy, for that :matter—as the 
critical point in time for our inquiry. As stated above, in my 
opinion the critical inquiry is whether the insurance policy 
under which Husband submitted a claim was purchased with 
-martal or non-marital finds. I ‘see the yearly evaluatioris as 
necessary only to determine whether the benefits under tho 

poly will contime or terminate. Unlike asiuation in which 
the insurance policy benefit is paid in a lump sum (such as 
with lifé insurance), the policy at issue provides that Husband 

willreceive benefits for as long as his disability persists. 2 Sze 
Disability Income Policy at 3 (Gndicating a maximum benefit 
period of life-where, as here, Husband suffers total disability 
before the age of 65). Tying the determination of whether the 
benefits are marital to the nature ofthe funds used to purchase 
the policy allows us to treat this insurance. policy (or any 
“insurance policy that is in benefit status) similarly to all other 
marital property under the Divorcé Code. 

2 Should the insurance company deem Husband no longer 
disabkd, it will cease to pay benefits under this policy 
and this marital asset will cease to exist. To insure that 
he receives the same type of coverage should he become 
disabled again, Husband would have to purchase a new 
policy, 

‘At is undisputed that the policy at issue was purchased during 
the marriage, and thet the 2007 premium for this policy— 
that is, the premium. paid prior to Husband's submission of 
‘a Claim—was paid for with marital funds. Thus, the policy 
is indisputably rarital property, and $o.I *708 would find 

that all payments made thereunder, no matter when they are 
received by-Husbanid, are subject to equitable distribution. 
Therefore, I respectfully dissent. 
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