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NOTICE OF TEMPORARY COMPENSATION PAYABLE/PENALTY 
 

• Section 406.1 of the Act does not sanction conversion of a Notice of Temporary 
Compensation Payable to a Notice of Compensation Payable for failure to file a Notice 
Stopping Temporary Compensation Payable within five days of the last payment. 
 

It is true that  406.1 (5) (i) states: 

If the employer ceases making payments pursuant to a notice of temporary 
compensation payable, a notice in the form prescribed by the department shall be 
sent to the claimant and a copy filed with the department, but in no event shall 
this notice be sent or filed later than five (5) days after the last payment. 

However,  406.1(d)(5)(i) of the Act offers states no remedy therein for failure to comply 
with the Section that requires that the  Notice Stopping Temporary Compensation 
Payable within five days of stopping payment. 

There is a remedy, however, for failure to file a Notice Stopping Temporary 
Compensation Payable within 90 days of the filing of a Notice of Temporary 
Compensation Payable. Section 406.1(d)(6) of the Act requires if the employer does not 
file a Notice Stopping Temporary Compensation Payable within the ninety-day period 
during which temporary compensation is paid or payable, the employer shall be deemed 
to have admitted liability and the Notice of Temporary Compensation Payable shall be 
converted to a Notice of Compensation Payable. 

In this matter where the Notice of Temporary Compensation Payable was timely stopped 
where it was issued on December 20, 2016, and Employer filed its Notice Stopping 
Temporary Compensation Payable on February 7, 2017, which was within 90 days of its 
filing, notwithstanding the last payment was made on January 19, 2019, which was more 
than five says prior the issuance of the Notice Stopping Temporary Compensation 
Payable. 

The court further noted the there was no testimony as to what period the last payment 
covered nor was the date of that payment identified on the record. Thus, there was no 
evidence upon which the WCJ could even base his determination that the NSTC was not 
filed within five days of the last payment. 



• No penalty may be imposed absent proof of a violation of the Act or its regulations, and a 
violation of the Act must appear in the record in order for a penalty to be appropriate. 
A claimant who files a penalty petition bears the burden of proving a violation of the Act 
occurred. If the claimant meets his or her initial burden of proving a violation, the burden 
then shifts to the employer to prove it did not violate the Act. 

In this matter, the Commonwealth Court reversed the WCJ’s granting of a Penalty that 
was premised upon failure to issue the NSTCP with five days of the last payment made 
per the NTCP as, given the courts holding, there was no violation of the Act. 
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