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IMPAIRMENT RATING EVALUATION/ RETROACTIVITY /CREDIT 
 

• The new IRE provision set forth by section 306(a.3) constituted a substantive change in 
the law and cannot be applied retroactively because it lacks express legislative language 
providing for retroactive application. 
 
 This was true even in this case where the IRE performed in 2013 utilized the AMA 6th 
Edition of otherwise complied with the IRE requirements set forth by the new IRE 
provision set forth by section 306(a.3) and impairment rating was 5%.  
 

• Under Act 111/ 314, Section 3 (1)  Employer would receive credit for the 104 weeks of 
total disability it previously paid Claimant before Employer issued its Notice of Change 
of Workers’ Compensation Disability Status on June 13, 2013 per the prior IRE. 
 
Because Claimant had already received 104 weeks of total disability benefits, under 
Section 306(a.3)(1), Employer may seek a new IRE. Should Employer choose to obtain a 
new IRE that utilizes the Sixth Edition of the Guides and yields an impairment rating of 
less than 35%, Employer could then change Claimant’s disability status back to partial by 
following the process set forth in Section 306(a.3). 
 
Assuming the change in status is either not appealed or upheld on appeal, Employer 
would be entitled to credit for the weeks of partial disability benefits paid between May 
22, 2013, when Employer obtained the first IRE and changed Claimant’s benefits to 
partial disability, and September 8, 2017, when Claimant filed his Petition. Employer 
would be liable for 500 weeks of partial disability compensation less the number of 
weeks of partial disability it previously paid. 
 
This credit is consistent with Section 314, Section 3 (2) with states: 
 

2)  For the purposes of determining the total number of weeks of partial disability 
compensation payable under section 306(a.3)(7) of the act, an insurer shall be 
given credit for weeks of partial disability compensation paid prior to the effective 
date of this paragraph. 

 



• Statutes must be given prospective effect only, unless the statute includes clear language 
to the contrary.  
 
An exception to this rule is where the statute is merely procedural and does not alter any 
substantive rights, in which case it may be retroactively applied, irrespective of whether 
the statutory amendment includes an express retroactivity clause. 
 
A substantive right is implicated when the retroactive application of a statute imposes 
new legal burdens on past transactions or occurrences. On the other hand, procedural 
statutes establish the method for enforcing a right, but have no bearing on whether a 
claimant has a legal entitlement to relief under the facts as they exist in a particular case. 

 
Rose Corporation v. WCAB (Espada) No. 661 C.D. 2019 (Decision by Judge Cohn 

Jubelirer, August 17, 2020) 8/20 

IMPAIRMENT RATING EVALUATION/CREDIT  

• Claimant who had an IRE of 36% under the prior IRE provision was entitled to 
reinstatement of total disability as the date she filed his Petition for Reinstatement and not 
of the date  her IRE was performed in 2013.  
 
This is because following the modification of her benefits from total to partial following 
the IRE preformed in 2013 claimant did not appeal that decision and sought reinstatement 
of her benefits after the decision in Protz I and Protz II. 
 

• Article 111 that enacted the new IRE provision included credit provision found in 314 
Section 3 (2) that states: 
 

(2)  For the purposes of determining the total number of weeks of partial 
disability compensation payable under section 306(a.3)(7) of the act, an insurer 
shall be given credit for weeks of partial disability compensation paid prior to the 
effective date of this paragraph. 

 
The issue of whether the employer is entitled to a credit for partial paid under the prior 
IRE is only triggered when the IRE process under Section 306(a.3) is initiated. Since the 
prerequisite of Employer seeking a new IRE under Section 306(a.3) never occurred, as 
this matter came to litigation as the result of a Petition for Reinstatement, the issue of 
whether Employer was entitled to a credit was not actually before the WCJ, the WCAB, 
or the Commonwealth Court. 

 

Yolanda White v, WCAB (City of Philadelphia), No. 1463 C.D. 2019 (Decision by Judge 
Crompton, August 17, 2020) 8/20 

 



IMPAIRMENT RATING EVALUATION  

• Pennsylvania Supreme Court in Per Curium order affirms the decision of the 
Commonwealth Court that held that the newly enacted IRE provision of Section 306(a.3) 
of the Act was constitutional and did not violate Article II, Section 1 of the Pennsylvania 
Constitution based upon the claim that it constituted an unlawful delegation of the 
General Assembly’s legislative authority. 
The Commonwealth Court had reasoned this was because the non-delegation doctrine 
does not prohibit the General Assembly from adopting as its own a particular set of 
standards which already are in existence at the time of adoption.  

That is what the General Assembly did when it amended 306(a.2) to assert IRE’s would 
be solely premised upon reliance upon the AMA Guides to the Evaluation of Permanent 
Impairment, 6th edition (second printing April 2009), which was already in existence at 
the time of enactment. 

Pennsylvania AFL-CIO, by its Trustees ad litem, Richard W. Bloomingdale and Frank 
Snyder, v. Commonwealth of Pennsylvania, Governor Tom Wolf, in his official capacity; W. 
Gerard Oleksiak, Secretary of the Department of Labor and Industry, in his official capacity No. 
88 MAP 2019 (Per Curiam, August 18, 2020) 
 

 


