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UTILIZATION REVIEW 
 

• The Employer’s UR Request regarding the reasonableness and necessity of Claimant’s 
continued stay at the Long-Term Acute Care facility (LTAC) was not prohibited by 
Section 127.406(b) of the Department’s Regulations and should have been referred for a 
UR determination.  
 

The Bureaus twice erroneous rejection of the Employer’s requests on the basis that  
“treatment to be reviewed is not a healthcare service . . . . Determining where the 
healthcare service is being provided cannot be determined by a reviewer” .  

This meant that the URO never conducted a UR with respect to the reasonableness or 
necessity of Claimant’s LTAC facility stay, and therefore the WCJ did not have 
jurisdiction to render a decision on that substantive issue.  

This required that the WCJ remand the issue to the Bureau with direction that the Bureau 
refer Employer’s request to a URO. 

• The employer’s third UR request that attempted to cure the prior two rejected UR’s by 
seeking UR review of the treatment of the specific providers and then, after the UR’s 
were unfavorable to the employer, raise the issue pertaining to treatment at a LTAC 
before the WCJ, did not cure the defect that the URO never actually reasonableness and 
necessity of continued stay at the Long-Term Acute Care facility. This is despite that fact 
that the WCJ has de novo review. 
 
It is true that strictness of pleadings in WC proceedings is not required if one party 
effectively puts the adverse party on notice as to the theory of relief that it is seeking. It is 
also true that the WCJ has jurisdiction to address “any alleged technical deficiency or 
irregularity in the UR process, however;  because the Bureau erroneously declined to 
refer the request to a URO to specifically address the reasonableness or necessity of 
Claimant’s LTAC facility stay, the WCJ should have directed the Bureau to do so. 
 
This is consistent with the Commonwealth decision of City. of Allegheny v. WCAB 
(Geisler), 875 A.2d 1222, (Pa. Cmwlth. 2005) that held neither a WCJ nor the Board has 
jurisdiction to determine the reasonableness of medical treatment unless and until a report 



is issued and the URO issues a determination. Parties may not, even by stipulation, agree 
to bypass UR and proceed directly to a hearing before a WCJ. 

 
 
Burgess v. WCAB (Patterson-UTI Drilling Company LLC), No. 778 C.D. 2019 

(Decision by Judge Covey, May 1, 2020) 5/20 
 
 
MEDICAL BILLS/ ATTORNEY FEES 
 

• Section 442 does not distinguish between the type of compensation awarded, whether 
medical or indemnity; does not require an inquiry into the reasonableness of a 20% fee 
agreement; and does not make the amount and degree of difficulty of the work performed 
by the attorney relevant. A 20% counsel fee is per se reasonable. 
 

• Medical compensation award is part of the amount awarded, on which a counsel fee is 
calculated under Section 442 of the Act. This is because “the amount awarded,” as used 
in Section 442, means the entire award, without regard for whether the award is for 
indemnity or medical compensation or both. 
 

Therefore, claimant’s counsel was entitled to a 20% attorney fee chargeable to the 
medical bill due following the WCJ’s granting of the claimant’s Claim Petition  where 
the fee agreement between claimant and his counsel expressly provided that Claimant 
“agrees to pay his attorney a sum equal to 20% of whatever may be recovered from said 
claim and the WCJ found that Counsel was entitled to “20% of any benefits awarded to 
be paid as counsel fees” under the fee agreement. 

This matter was remanded the matter for an order directing Employer to pay Counsel’s 
fees. 

• The attorney  fee cannot be in excess of 20% because since 2006, the current version of 
Section 442 does not allow a claimant’s counsel to contract for a fee in excess of 20% of 
the award. 
 

• Section 442 and Section 440 of the Act both cover a claimant’s counsel fees, but they 
serve different purposes.  
 

Section 440 aims at “protecting claimants against unreasonable contests of a claimant’s 
initial or continuing right to the benefits of the Act.” 

Section 442 protects claimants “against unreasonable fees charged and imposed on them 
by their attorneys under their own improvident fee agreements,”. Under Section 442 : 



First, the counsel fee should be calculated against the entire award, without regard 
for whether the award is for medical or indemnity compensation.  

Second, the terms of the fee agreement govern, and it is incumbent upon the 
claimant to establish that the parties intended that the counsel fee be applied to the 
entire award, including medical compensation. 

Neves v. WCAB(American Airlines), No. 1431 C.D. 2018 ( Decision by Judge Leavitt, 
May 14, 2020) 5/20 
 
 
IMPAIRMENT RATING EVALUATION / RETROACTIVITY  
 

• Protz II, which held the former IRE provision unconstitutional in its entirety, applies to 
cases in active litigation when the Supreme Court issued its decision or where a 
reinstatement petition is filed within three years of the most recent compensation 
payment in accordance with Section 413(a) of the Act.  
 
Therefore, claimant’s Petition for Reinstatement was barred by Section 413(a) where the 
IRE using the Fifth Edition of the AMA Guides was performed on May 5, 2004, the 500 
weeks ran on December 3, 2013 and the claimant’s Petition for Reinstatement was not 
filed until October 17, 2017, which was filed 4 years after the 500 weeks ran on the IRE.   

This is because the time bar in Section 413(a) operates as a statute of repose. 
Accordingly, once three years have passed since the most recent payment of 
compensation the claimant’s right to benefits is extinguished 

In this matter, Claimant’s statutory right to total disability compensation had been 
extinguished at the point in time that she filed her reinstatement petition. To allow 
claimant to resuscitate her right to disability compensation would violate Section 413(a) 
of the Act. Although, Protz II rendered former Section 306(a.2) of the Act void ab initio, 
it does not follow that the Pennsylvania Supreme Court intended its ruling in Protz II to 
be given a fully retroactive effect or to nullify the statute of repose in Section 413(a) of 
the Act. 

• The following four principles govern the implementation of a new rule of law per the 
Pennsylvania Supreme Court decision of  Blackwell v. State Ethics Commission, 589 
A.2d 1094 (Pa. 1991) (Blackwell III).  

 

First, the court can apply the new rule only to future litigants, not even to the 
parties in the case that occasioned the announcement of the new law. The Court 
termed this application “purely prospective.”  

Second, the court can apply the new rule only to the parties to the case in which 
the new rule is announced.  



Third, the court can apply the new rule to all parties in all cases still pending at 
the time it is announced.  

Fourth, the court can apply the new rule in what it termed a “fully retroactive” 
way. Under this fourth choice, the new rule is applied to the case in which it is 
announced, to all cases pending at the time the new rule is announced, and to 
cases which are final at the time the new rule is announced. Fully retroactive 
application relates back to and gives a previous transaction a legal effect different 
from that which it had under the law in effect when it transpired. 

In determining the “question of the retroactivity or nonretroactivity of a new decision[,]” 
our Supreme Court has approved “a three-factor standard” to consider: 

(1) the purpose to be served by the new rule, (2) the extent of the reliance on the 
old rule, and (3) the effect on the administration of justice by the retroactive 
application of the new rule. 

As a general rule, Pennsylvania courts apply the law that is in effect at the time the case 
is decided, i.e., the above-listed third application.  

Weidenhammer v. WCAB (Albright College), No. 546 C.D. 2019 (Decision by Judge 
Leavitt, May 14, 2020) 5/20 

 

TERMINATION/ PLEADINGS/ UTILIZATION REVIEW 

• The WCJ did not commit an error of law by terminating claimant’s testimony in the 
absence of the employer filing a Petition for Termination where the claimant filed a 
Petition to Review and the employer, upon defending against it, obtained an IME that 
opine claimant was fully recovered from her work injury, provided the report to counsel, 
and relied upon the IME experts testimony upon defending against the claimant’s Petition 
to Review. By being aware of employer’s medical experts’ opinion that claimant had a 
full and fair opportunity to defend against the allegation of full recovery. 
 
This is because a WCJ has authority to suspend/terminate a claimant’s benefits in the 
absence of a formal petition where doing so would not be prejudicial to the claimant, i.e., 
the claimant is put on notice that a suspension/termination is possible and is given the 
opportunity to defend against it.  

Whether the claimant has adequate notice depends on the totality of the circumstances of 
a particular case. This includes the procedural history, the factual history, the nature of 
the claimant’s petition, and the nature of the employer’s response to the claimant’s 
petition. 

In determining whether a claimant has adequate notice, the petition before the WCJ must 
generally raise an issue of the claimant’s recovery or a similar inquiry, such as the extent 
of the claimant’s disability. 



In this matter claimant was on notice that the employer was seeking a termination where 
the employers medical expert issued an Affidavit of Claimant’s full recovery  and in 
response Claimant filed two Petitions to Review to “correct” the description of the work 
injury in the NCP to add CRPS and other medical. 

By filing two review petitions to correct the NCP to add new injuries Claimant took on 
the burden of proving that her work injury was not solely that what was on the NCP. In 
defending against Claimant’s review petition, Employer’s experts evaluated Claimant’s 
physical condition and concluded that she did not have the alleged additional conditions. 
They also concluded that she was fully recovered from the recognized.  

Employer was free to submit this evidence, and the WCJ was free to consider this 
evidence that the claimant did not object to on relevancy grounds. 

• The fact claimant was on notice that the employer’s expert opined claimant was 
recovered and testified as such served as an exception to the general rule that to change 
the character of the claimant’s disability, the employer must file a petition specifically 
requesting the relief sought.  
 

• The WCJ did not commit an error by granting employer’s Petition Seeking Review of an 
UR Determination where the treatment in question (ketamine drip procedures) were 
rendered after the date the WCJ found the claimant to be recovered. 
 
A treatment is not reasonable and necessary if it is rendered to a person whose work 
injury has fully resolved. 

Cola Greco v. WCAB (Vanguard Group Inc.), No. 788 C.D. 2019 (Decision by Judge 
Leavitt,May 14, 2020) 5/20 

 


