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VOCATIONAL/REASONED DECISION 

 

• The WCJ erred upon finding the employer’s vocational evidence did not fulfill its burden 

of proof set forth by Phoenixville Hospital v. WCAB (Shoop), 81 A.3d 830 (Pa. 2013), 

where WCJ premised its denial of employer’s Petition for Modification based upon the 

fact the Claimant was not offered any of the jobs identified by the labor market survey.  

 

This is because Phoenixville requires that an employer must prove the existence of 

gainful employment within the claimant’s ability, but an employer need not show that the 

claimant had obtained employment. 

 

• The WCJ decision that denied employer’s Petition for Modification that was premised 

upon a labor Market Survey was not reasoned where the WCJ failed to assess the 

credibility of the competing vocational experts but, rather relied upon the credibility of 

the claimant’s testimony that he could not perform the positions identified by the labor 

market survey. 

This is because there was a conflict between the testimony of the employer’s vocational 

expert and the claimant’s testimony because while the employer’s vocational expert 

opined the offered jobs did not require prior experience and would provide training the 

Claimant’s testified that he was not vocationally or physically able to do any of the jobs 

identified in Employer’s labor market. 

 

Section 422(a) of the Act states  mandated that when faced with conflicting evidence, the 

WCJ must adequately explain the reasons for rejecting or discrediting competent 

evidence. By failing to make a finding regarding the credibility of vocational experts the 

WCJ failed to do so.  

 

Moreover, the parties offered conflicting evidence on the physical requirements of the 

jobs; whether prior experience was required; and whether on-the-job training was 

provided. The experts offered completely different accounts about the physical and 

vocational requirements of each position.  

 

Without factual findings on the vocational skills and physical demands required in each 

job, the WCJ lacked the foundation for accepting Claimant’s testimony that he was not 

vocationally or physically able to do any of the jobs identified in Employer’s labor 

market survey 



 

• Disability benefits may be modified where the employer establishes the claimant’s 

earning power by offering him a job or by locating appropriate positions through expert 

opinion evidence. The employer bears the burden of proving the claimant’s earning 

power.  

 

A claimant may refute the employer’s evidence by showing that the 

employer’s labor market survey was erroneous, or that “the claimant’s actual 

experience with the employers identified in the employer’s labor market 

surveys” shows that the positions were not available.  
 

Fedchem, LLC v. (Wescoe), No. 1641 C.D. 2018 (Decision by Judge Leavitt, November 

18, 2019) 11/19 

 

 

COURSE AND SCOPE 

 

• The Pennsylvania Supreme Court affirms the Commonwealth Court and holds that the 

claimant, who was employed as a Flight Attendant, suffered an injury in the course as 

scope of employment where the claimant injured herself after slipping on a wet shuttle 

floor that she was on to return to her car in the employee parking lot following a return 

flight she on per her employment  although at the time of the injury she was not actually 

engaged in the furtherance of Employer’s business or affairs. 

 

This is because the employee parking lot where the clamant parked her vehicle and the 

shuttle to the parking lot was integral to her employer’s business operations.  

 

• An employee’s injury is compensable if it arises in the course of his employment. This 

can occur in two distinct situations. 

 

The first is when an employee is injured on or off the employer’s premises while engaged 

in furtherance of the employer’s business or affairs. 

This matter was compensable pursuant to the second type of injury that arises in the 

course of employment, which occurs when an employee is not furthering her employer’s 

business or affairs but nonetheless: (1) is on the premises occupied or under the control of 

the employer, or upon which the employer’s business or affairs are being carried on;(2) is 

required by the nature of his employment to be present on his employer’s premises; and 

(3) sustains injuries caused by the condition of the premises or by operation of the 

employer’s business or affairs thereon. 

The employer’s premises” in Section 301(c)(1) of the Act should be construed liberally to 

include any area that is integral to the employer’s business operations, including any 

reasonable means of ingress to or egress from the workplace. The critical factor is not the 



employer’s title to or control over the area, but whether the employer  had caused the area 

to be used by employees in performance of their assigned tasks. 

The meaning of the phrase “the employer’s premises” in Section 301(c)(1) is not limited 

to property that the employer legally owns or physically controls. Parking lots, public 

streets, and common areas in multi-unit office buildings, for instance, may be considered 

part of the employer’s premises if they are integral to the employer’s workspace or 

constitute a reasonable means of ingress to or egress from the workplace. 

• It is a mistaken belief that a parking area cannot be integral to an employer’s premises if 

workers are given a choice whether or not to use it. Almost every employer sponsored 

parking program is, to some extent, optional. 

 

US Airways, INC. v. WCAB (Bockelman), No. 35 WAP 2018 (Decision by Justice Wecht, 

November 20, 2019) 11/19 
 


