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UNDOCUMENTED WORKER/ ATTORNEY FEES/APPEAL 

 

• The claimant’s citizenship status was irrelevant to his eligibility for benefits where the 

WCJ found that the WCJ found that Claimant proved sustained a work-related injury and 

that this injury caused Claimant’s ongoing disability. 

 

• Under Section 413 of the Act the employer has the burden of proving a claimant’s 

benefits should be suspended if his loss of earning capacity can be attributed to 

something other than the work-related injury 

 Employer did not fulfill its burden due to its failure to establish that Claimant was an 

unauthorized alien and that his loss of earning power was caused by his immigration 

status, as opposed to his work injury where employer’s witness testified that he believed 

Claimant’s visa had expired in December 2015, but he acknowledged that he was not 

sure of Claimant’s immigration status after his injury. 

Therefore, the WCJ did not commit an error by finding Claimant was working legally 

pursuant to his H-2B visa when he sustained the work-related injury since the Employer 

failed to establish that Claimant’s loss of earning power was caused solely by his 

immigration status. 

 

• It was not improper for the WCAB to remand this matter back to the WCJ for an 

assessment of claimant’s litigation costs where the issues in this case were decided in 

Claimant’s favor. 

 

This is because Section 440(a) of the Act provides that a successful claimant shall be 

awarded litigation costs. Furthermore, the Board’s regulations provide that the 

evidentiary record may be held open if it is determined that additional evidence needs to 

be submitted. 

 

• The WCJ did not commit an error where she found the employer presented an 

unreasonable contest up to the date of its IME where the employer issued a Medical Only 

NCP although it had received a hospital ER record excusing Claimant from work and the 

Claims Adjuster had Claimant’s emergency room records and information confirming 

that Claimant had a legitimate work visa and could not work.  

 



• Quantum meruit fees are based on the complexity of the factual and legal issues involved 

and the skills. So long as the amount and difficulty of the work performed by counsel is 

reasonably related to the fee, this Court will not disturb the award 

 

• Employer’s appeal of WCJ’s granting of Claim Petition that requested the court reassess 

the WCJ’s credibility determinations and reweigh the evidence was frivolous. Therefore, 

under Pennsylvania Rule of Appellate Procedure 2744 Claimant was entitled to 

reasonable attorney fees.  

 

Claimant was instructed to file a bill of costs indicating the attorney’s hourly rate and the 

total hours worked on the appeal in this case. 

• Rule of Appellate Procedure 2744 permits an appellate court to award reasonable counsel 

fees if it determines that an appeal is frivolous or that the conduct of the participant 

against whom costs are to be imposed is dilatory, obdurate or vexatious. A frivolous 

appeal is one that has no justiciable question presented, is recognizable as devoid of merit 

and has little prospect of success.” 

 

  Bryn Mawr Landscaping Company v. WCAB (Cruz-Tenorio), No. 1268 C.D. 2018 

(Decision by Judge Leavitt, October 18, 2019) 10/19 
 

IMPAIRMENT RATING EVALUATION 

• Commonwealth Court holds that the newly enacted IRE provision of Section 306(a.3) of 

the Act does not violate Article II, Section 1 of the Pennsylvania Constitution based upon 

the claim that it constitutes an unlawful delegation of the General Assembly’s legislative 

authority. 

 

This is because the non-delegation doctrine does not prohibit the General Assembly from 

adopting as its own a particular set of standards which already are in existence at the time 

of adoption.  

That is what the General Assembly did when it amended 306(a.2) to assert IRE’s would 

be solely premised upon reliance upon the AMA Guides to the Evaluation of Permanent 

Impairment, 6th edition (second printing April 2009), which was already in existence at 

the time of enactment. 

• It will be recalled that Section 306(a.3) was amended the following ways: (1) it reduced 

the threshold impairment rating from 50 percent to 35 percent; and (2) IRE 

determinations were to be made “pursuant to the American Medical Association ‘Guides 

to the Evaluation of Permanent Impairment,’ 6th edition (second printing April 2009)” 

rather than “pursuant to the most recent edition of the American Medical Association 

‘Guides to the Evaluation of Permanent Impairment. 

 



• In Protz II, the Supreme Court concluded that Section 306(a.2) was an impermissible 

delegation of the General Assembly’s legislative authority to the AMA because that 

provision did not include any standards or basic policy choices to restrain the AMA’s 

future enactment of the Guides, which would then become the law by which IREs would 

be performed. This left the AMA with the ability to revise the Guides once every ten 

years or once every ten weeks, which gave the AMA de facto, unfettered control over a 

formula that ultimately will determine whether a claimant’s partial disability benefits will 

cease after 500 weeks. 

 

This constitutional defect was remedied when the General Assembly amended 306(a.2) to 

assert IRE’s would be solely premised upon reliance upon the AMA Guides to the 

Evaluation of Permanent Impairment, 6th edition (second printing April 2009), which 

was already in existence at the time of enactment. The adopted standards will remain the 

standards by which impairment ratings are determined unless or until the General 

Assembly revisits the issue and amends the WC Act to change those standards. 

This is not inconsistent with the PA Supreme Court’s decision in Protz II that noted that 

the non-delegation doctrine does not prevent the General Assembly from adopting as its 

own a particular set of standards which already are in existence at the time of adoption. 

Protz II was concerned with the adoption, “sight unseen” of future standards or editions, 

without guidance by the General Assembly as to the basic policy decisions and standards 

to restrain the discretion of the entity setting those standards. 

Pennsylvania AFL-CIO, by its Trustees ad litem, Richard W. Bloomingdale and Frank 

Snyder, v. Commonwealth of Pennsylvania, Governor Tom Wolf, in his official capacity; W. 

Gerard Oleksiak, Secretary of the Department of Labor and Industry, in his official capacity No. 

62 M.D. 2019 (By Cohn Jubelirer, October 11, 2019) 
 

MEDICAL TESTIMONY/CLAIM PETITION 

 

• The claimant’s medical experts’ opinion was equivocal and therefore did not provide 

competent testimony to support claimant’s burden in support of his Claim Petition where 

the medical expert testified that the claimant’s discogenic low back pain and nerve 

symptomatology was of indeterminate etiology and that it was his presumption that the 

diagnoses was causally related to his alleged work . 

 

➢ Indeterminate is defined as not definite, distinct, or precise; impossible to know 

about definitely or exactly per Black’s Law Dictionary 889 (10th ed. 2014).  

➢ Etiology is defined as the cause of a disorder or disease as determined by medical 

diagnosis per Webster’s II New College Dictionary 394 (3d ed. 2008). 

   

Medical testimony is equivocal if, after a review of a medical expert’s entire testimony, it 

is found to be merely based on possibilities. Medical testimony will be deemed 



incompetent if it is equivocal. Whether medical testimony is equivocal is a question of 

law subject to plenary review. 

In this matter, claimant medical expert’s testimony that  the nerve symptomatology was 

of “indeterminate etiology” and it was his “presumption” that Claimant’s “diagnosis” was 

work related rose no higher than an opinion suggesting that Claimant’s diagnosis might 

have been caused by the work-related injury and this rendered his testimony equivocal.  

Therefore, claimant’s medical experts’ statements did not unequivocally establish that the 

back pain or nerve symptomatology Claimant suffered was in fact a result of the alleged 

work injury. 

• The are no ‘magic words’ a medical expert must say to establish causation and reviewing 

bodies are not permitted to pick one or two sentences out of context – rather, the 

testimony as a whole must contain a requisite level of certainty necessary to deem it 

unequivocal 

 

• In a Claim Petition, the claimant must prove all elements necessary to support an award 

of benefits. The claimant must prove that he sustained a work injury which resulted in 

disability, i.e., a loss of earning power. Unless the causal connection between an injury 

and disability is obvious, unequivocal medical evidence is needed to establish that 

connection. 

 

PetSmart, Inc. through Indemnity Insurance Company of North America and Sedgwick 

Claims Management  Services, Inc., v. WCAB (Sauter) No. 85 C.D. 2019 (Decision by Judge 

Covey, August 15, 2019) 10/19 
 


