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NOTICE 

• On appeal following its initial remand the Commonwealth Court affirms that the 120-day 
notice requirement set forth in Section 311 of the Act does not only begin to run once a 
claimant receives a medical expert’s confirmation of the work-relatedness of his injury, 
but rather, it also begins to run when a claimant, through the exercise of reasonable 
diligence, should have known of the work-relatedness of his injury. 
In other words, whether a claimant has satisfied the notice requirement set forth in 
Section 311 of the Act is fact specific and no one fact—including, but not limited to, the 
date on which a claimant obtains a medical report establishing a causal relationship 
between his injury and his job—is dispositive on this issue. 

In this matter the relevant inquiry was not simply whether Claimant actually knew or 
should have had reason to know that his firefighting activities caused his stomach cancer, 
but rather, whether Claimant could have discovered the work-relatedness of his stomach 
cancer through the exercise of reasonable diligence at any point prior to the time that he 
obtained the report from his medical expert 

Therefore the WCJ did not err in finding claimant did not provide timely notice where 
between August 5, 2012, which was the date on which Claimant retained his attorney to 
represent him in this matter, and April 16, 2014, the date on which Claimant executed an 
affidavit detailing his work, medical, family, and firefighting history to send to his 
medical expert, the claimant did not provide notice to the employer. This gap in time 
reflects that the Claimant failed to exercise reasonable diligence, because the record was 
devoid of any evidence of what, if anything, Claimant did from August 5, 2012, until 
April 16, 2014, to determine whether there was a causal relationship between his stomach 
cancer and his firefighting activities with Employer. 

• It was further noteworthy that on remand Claimant was the opportunity to present 
additional evidence to establish that he exercised reasonable diligence in attempting to 
discover a relationship between his stomach cancer and his firefighting activities with 
Employer but declined to present any such additional. 
 

• The Commonwealth Court rejected claimant’s contention that in every firefighter cancer 
case, the claimant cannot know or have reason to know that his cancer is related to his 
firefighting activities until such claimant obtains a report from his medical expert 
establishing the work-relatedness of his injury.  



The court noted they rejected this argument in Stahl I, when they concluded that the 120-
day notice requirement set forth in Section 311 of the Act does not only begin to run once 
a claimant receives a medical expert’s confirmation of the work-relatedness of his injury, 
but rather, it also begins to run when a claimant, through the exercise of reasonable 
diligence, should have known of the work-relatedness of his injury. 

Stahl v. WCAB (East Hempfield Township), No. 1575 C.D. 2019 (Decision by Judge 
Brobson, August 14, 2020) 10/20 
 
FEE REVIEW  
 

• The Hearing Officer had jurisdiction to rule upon Pharmacies three Fee Reviews 
pertaining to compound cream where the employer argued they were not related to the 
work injury but the employer accepted the work injury as compensable and did not file a 
Utilization Review. 
 

• A fee review proceeding is not the mechanism for establishing the existence and precise 
scope of a work injury.  
The fee review process presupposes that liability has been established, either by 
voluntary acceptance by the employer or a determination by a WCJ. Neither the Act nor 
the medical cost containment regulations provide any authority for a Fee Review Officer 
to decide the issue of liability in a fee review proceeding.  

The Department’s regulations, at 34 Pa. Code §127.255(1), state that an application for 
fee review filed by a provider is premature and will be returned if “the insurer denies 
liability for the alleged work injury.” The issue for the fee review officer is the amount 
and timeliness of the payment made by an insurer 

Accordingly, a fee review petition is premature in the following instances: 

(1) The insurer denies liability for the alleged work injury. 

(2) The insurer has filed a request for utilization review of the treatment under 
Subchapter C (relating to medical treatment review). 

(3) The 30-day period allowed for payment has not yet elapsed, as computed under § 
127.208 (relating to time for payment of medical bills). 

Employer argued that compound cream was prescribed for a medical problem that is not 
work-related, which is same as arguing it was not reasonable or necessary for treatment 
of the accepted work injury. But the employer did not file a Utilization Review.  

In this matter the Employer accepted liability for Claimant’s work injury. Employer by 
arguing compound cream was not related to accepted work injury challenged whether the 
compound cream prescribed to Claimant constituted reasonable and necessary treatment 
for the accepted work injury. Put another way, if the compound cream was prescribed for 



a non-work-related injury of the claimant, a fortiori it is not reasonable or necessary for 
treatment of the accepted work injury. 

Employer’s failure to file the UR after accepting liability for the injury meant the Hearing 
Officer had jurisdiction over Pharmacies Fee Reviews. 

 
Omni Pharmacy Services, LLC, v.  WCAB (American Interstate Insurance Company), No. 

1333 C.D. 2019 (Decision by Judge Leavitt, October 30, 2020) 10/20 

 


