
 

 

 
 
 
 
 
 

 
 
September 30, 2016 
 
Ms. Jane G. Penny, Chair 
Pennsylvania Disciplinary Board 
P.O. Box 62625 
Harrisburg, Pennsylvania  17106-2625 
 
Ms. Elizabeth Simcox, Chair 
Pennsylvania Continuing Legal Education Board 
P.O. Box 62495 
Harrisburg, Pennsylvania  17106-2495 
 

RESPONSE BY THE PHILADELPHIA BAR ASSOCIATION 

TO 

THE AUGUST 15, 2016 LETTER FROM THE DISCIPLINARY BOARD OF THE 
SUPREME COURT OF PENNSYLVANIA AND THE PENNSYLVANIA 

CONTINUING LEGAL EDUCATION BOARD 

RE:  PROPOSED EMERITUS RULE TO PERMIT RETIRED AND INACTIVE 
ATTORNEYS TO PROVIDE PRO BONO SERVICES TO LOW-INCOME 

PENNSYLVANIANS 

Dear Ms. Penny and Ms. Simcox: 

On behalf of the Philadelphia Bar Association, I would like to thank you for your 
careful consideration of the joint proposal of the Pennsylvania Bar Association, the 
Allegheny County Bar Association and the Philadelphia Bar Association to establish a 
category of retired and inactive attorneys who could take limited active registration status 
to provide pro bono services to low-income Pennsylvanians (the “Emeritus Status 
proposal”).   

As explained in our joint submission to the Supreme Court, the Emeritus Status 
proposal is the product of more than two years of research, discussion and evaluation by 
an Ad Hoc Committee of the three bar associations, and was developed as a method of 
trying to address the great unmet need by low-income persons for legal representation 
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and the significant potential resources presented by lawyers who are retired or inactive 
due to age, physical limitations or other reasons. 

 First, we would like to thank you for your comments acknowledging that the 
Disciplinary Board and the Continuing Legal Education (CLE) Board “agree that there is 
a need to create a pool of qualified volunteer lawyers to provide services to individuals 
and families in need,” and further that your review shows that “there is no uniform way 
to implement such a program” and that “there is quite a bit of variability in how states 
design their rules” for emeritus programs in their jurisdictions.  We sincerely appreciate 
your recognition of these facts. 

 Next, we want to recognize that we also acknowledge and agree with your view 
that there is no uniform way to achieve the goals of addressing the unmet need for greater 
access to legal services, attracting lawyers to come out of retirement to provide services 
at no charge, and assuring that any proposal be designed in a way to ensure the highest 
quality of work and professionalism expected of lawyers in this Commonwealth. 

 The positive response set out in your letter, and the outline on page four (“the 
Proposal”) affirm some fundamental principles; we concur with those principles and most 
of the specific recommendations in your Proposal.  While we proposed an emeritus status 
for both retired and inactive lawyers, we accept the first four bulleted items, which limit 
participation to retired attorneys with a minimum of ten years of active status in 
Pennsylvania.  We also accept that it is your priority to ensure the highest quality in pro 
bono service by seeking to impose a limitation concerning participation by those who 
may have been the subject of prior discipline. 

 Second, while we believe retired lawyers, many of whom have limited incomes, 
should not have to pay any registration fee to do uncompensated (pro bono) work, we 
understand that there are costs associated with setting up any such status and we do not 
object to a limited registration fee, as you propose. 

 We also agree that relevant training in both substance and practice is needed in 
the specific areas of pro bono that retired lawyers would take on under the Proposal.  
However, while approved training is fundamental, we strongly believe that requiring 12 
CLE credits at the start, and another total of 12 CLE credits each year in which a lawyer 
handles pro bono matters will almost certainly be such a disincentive that the emeritus 
program as set out in your Proposal is doomed to failure.  After much research and 
consultation with retired lawyers across the state, including lawyers in urban, suburban 
and rural areas, the Ad Hoc Committee was convinced that retired lawyers will simply 
say “no” to requests for pro bono assistance -- even in critical areas of need such as 
housing, health care and access to children -- because the CLE requirement is too onerous 
both in terms of cost and in terms of hours required.  It is too much for them to handle as 
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a practical matter.  While there are certainly affluent retired lawyers in some areas of the 
state, a very significant number of retired lawyers across the state worked as solo 
practitioners, in small firms, in government positions and elsewhere such that their 
retirement income is limited, and the costs of such CLE are either prohibitive or, in some 
cases, seem unjustified in light of their many years of distinguished practice, their 
willingness to undertake specific training in areas of pro bono they are offering to take 
on, and to do all this in their own time and without compensation. 

 Apart from the substantial practical disincentives, we respectfully submit that 12 
hours of CLE is simply unnecessary and cumulative in light of all the other standards and 
specific requirements set out in your Proposal. 

 We understand that the 12-hour requirement for active attorneys is justified for 
many reasons, including the fact that active attorneys are trained to be generalists, at least 
initially. We know, and appreciate, the fact that as lawyers start to specialize over time, 
the CLE requirement ensures that their professional skills and standards develop and 
match that increased level of specialization.  The CLE requirement for active lawyers 
also ensures that if lawyers decide to change their focus or specialization over time, they 
will be fully prepared for their new focus. 

 We believe our emeritus proposal, as modified by the elements set forth in the 
non-CLE portions of your final bullet point, adequately address the need to ensure the 
highest quality work and professionalism of the lawyers we would recruit to provide 
limited pro bono services for the following reasons: 

• Pro bono services could be rendered only through approved legal services 
providers.  These providers, including some thirty providers created and/or 
supported by the Philadelphia Bar Association, have very high standards for all 
pro bono volunteers – regardless of age or experience level.  These standards are 
reflected in rigorous trainings the providers conduct and that are required for pro 
bono volunteers before they will assign any matter to any volunteer attorney. 

• As a general matter, all these referring agencies provide malpractice insurance for 
all volunteers, and that is clearly a fundamental requirement. 

• These agencies routinely provide a very high level of ongoing supervision of 
work done by volunteers.  Since the providers do this work day in and day out, 
they are very well equipped to supervise and assist volunteers. 

• The referring providers are also very motivated to provide the highest levels of 
supervision.  First, the agencies are committed to supporting the low-income and 
disadvantaged populations they serve – it is their primary mission.  They also 
have a “selfish” motive, in that much of their funding (though inadequate) comes 
from private individuals, foundations and some government contracts.  These 
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providers understand that only top level legal work will ensure that these funding 
sources remain available. 

• The proposed one-time half-day workshops set out in the Proposal (3 or 4 hours) 
could be CLE-credit bearing for those volunteers who commit to providing a 
certain level of pro bono after the workshop(s). 

• These workshops could be required each time a retired lawyer takes on a new 
kind of pro bono – so that he or she would have state-of-the-art preparation for 
each kind of pro bono that is handled. 

• The requirement that the provider certify to the Disciplinary Board that the 
attorney has completed the workshop further guarantees that the highest standards 
will be applied. 
 
For these reasons, while we have the highest regard for CLE training, we believe 

that an emeritus status that reflects all of the elements set forth in the Proposal, without 
the onerous 12 hours per year requirement but including the CLE-eligible workshops for 
each type of pro bono work set out in the Proposal, are both sufficient and appropriate for 
the limited practice authority that would be given to retired lawyers. 

We respectfully urge the Disciplinary Board and the CLE Board to consider these 
comments.  As stated, our research, interviews and other contacts with retired lawyers 
across the state on the impact of requiring 12 hours of CLE annually for proposed 
volunteers have fully convinced us that the result will simply be having virtually no 
retired lawyers step up to the plate.  We will have an emeritus rule in place but few, if 
any, volunteers. 

We also believe that limited emeritus status for volunteer lawyers with at least ten 
years of active practice experience, when combined with the requirements for specialized 
CLE-eligible workshops, referral processes and monitoring/supervision of volunteer 
attorneys achieves the same benefits in the field of limited and focused practice as the12-
hour annual CLE requirement for active lawyers, but without the substantial financial and 
time burdens imposed on retired lawyers. 

Lastly, we suggest you reconsider the proposed prohibition on participation by 
anyone with any disciplinary history in any jurisdiction and instead require that the 
applicant lawyer disclose any such history for consideration as part of the approval 
process.  Since the program involves lawyers who were in good standing at the time of 
retirement, and thereby deemed competent to represent both paying and pro bono clients, 
a minor disciplinary infraction that was satisfactorily addressed by the lawyer should not 
preclude participation.  For example, a reprimand some 20 or 30 years ago for an 
infraction that caused no harm to a client should not preclude a retired lawyer from 
offering to provide pro bono services in conjunction with a nonprofit legal services 
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provider.  Therefore, this aspect of the Board’s recommendation is overbroad and should 
be revisited to allow any lawyer who was in good standing at the time of retirement or of 
taking inactive status to apply and be considered.  

Thank you for the opportunity to submit these comments.  We are hopeful that a 
modified Proposal can be crafted that achieves all of the worthy goals we share in 
common, and most importantly, has the effect of drawing upon a skilled and untapped 
resource in Pennsylvania for the benefit of our most needy fellow residents across the 
state. 

We remain available for questions and/or further discussion.  Thank you again.   

 
Sincerely,  

 
Gaetan J. Alfano 
Chancellor, Philadelphia Bar Association 
 
 
  


