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FROM THE EDITOR

Extraordinary Times

B Y  N I K I  T .  I N G R A M

T
his is my first column as the editor of this 
magazine, and I had planned to introduce myself 
and tell you how I came to be here. Perhaps I will 
do that at another time because at this moment 

there is something more important to convey.
In the church of my faith it is “Ordinary Time.” In its simplest 

terms, Ordinary Time is the time between feasts when one lives 
out his or her faith. The older I get 
the more I love Ordinary Time. It 
suggests to me the sweetness of 
everyday life and is a time when 
one can meld into the rhythms of the 
world. I love the simplicity of this 
time and appreciate the quietness 
that comes with it. Unfortunately, 
we are not living in Ordinary Time. 
We are living in extraordinary times 
when chaos and fear are begetting 
bigotry, hatred and turmoil.

History tells us that we have been 
here before. Several years ago, I 
was in Durham, England and went 
to a typical Saturday British town 
fair. There was a merry-go-round, 
face painting and clothing and food 
vendors. There was also one vendor 
selling Nazi memorabilia. I was 
stunned by that, but the fact that he 
was selling it suggested that there 
was a market. He had old woolen 
uniforms with that familiar insignia 
and boxes of medals and cufflinks 
adorned with Swastikas. The 
evilness of the collection jumped 
through the glass.     

On another trip to Europe I visited 
Dachau. It was one of those rare places where everyone was 
silent as they grasped the enormity of what had happened there. 
I was left with the questions of how this camp could have existed 
in this town and the townspeople not know about it, and if they 
did know about it why didn't anyone do anything?

Several weeks ago, I went to the Smithsonian’s National 

Museum of African-American History & Culture in Washington, 
D.C. The exhibit starts underground in Africa and, theoretically, 
you walk toward the light as you emerge from slavery and 
go through the Civil War, Jim Crow and into the present day. 
Each of these stages has its own horrors. You see the shackles 
of slavery, the whips that were used to beat men and women 
who were enslaved, nooses that were used during Jim Crow and 

you come to a memorial for Emmitt 
Till, which is a replica of his funeral 
and includes his actual casket.* This 
is the only place in the museum 
where pictures cannot be taken, and 
there is the same quiet there that one 
experiences at Dachau. Ku Klux 
Klan robes are displayed in the Jim 
Crow section and, much like the Nazi 
memorabilia, they evoke a visceral 
reaction and the fear that they 
engendered is palpable. While those 
robes are supposed to represent the 
past, they reflect a present danger.

Again, we are living in times that 
are not ordinary. These are times 
when people who are avowedly 
racist, anti-Semitic and homophobic 
are emboldened to admit to these 
sentiments and act upon them. We 
are living in times when some are 
refusing to denounce this behavior 
and call it what it is. We must stand 
against this behavior.

There is an undercurrent now in 
the world that did not exist months 
ago. My sister now drives with her 
cell phone mounted on the dashboard 
so that she can press video in the 

event she is stopped and something untoward happens. A Jewish 
friend tells me how she talks with other Jewish people about 
which of their Gentile friends would hide them should that 
become necessary. Married members of the LGBTQ community 
talk about their fears that their marriages will be nullified and 
the impact that will have on them and their children. And now, 

4   the philadelphia lawyer   Fall 2017



young people who were brought to this 
country as children by their parents and 
who are contributing members of our 
society don't know whether they will be 
deported to unknown places in a matter 
of months. These are not ordinary times.

What is so troubling is that there is 
a pervasive willingness to categorize 
people as others. When you do that it is 
much easier to dehumanize a person or 
a group of people. We must remember 
that it is what comes out of the mouth 
that defiles and that we must make a 
conscious effort to not defile others. 
What does that mean in ordinary 
terms? It means that when someone 
makes homophobic comments, you 
call them out; when someone makes 
derogatory comments about another 
race, you say that it is wrong; when 

someone disparages women, you say 
that it is wrong and when someone says 
something that is anti-Semitic you tell 
them that it is wrong. You tell people that 
these comments cannot be made in your 
presence. This behavior cannot continue 
on our collective watch. Let us not be 
the people, when years from now, our 
descendants ask how and why did they 
let this happen.

*Emmitt Till's body was exhumed and 
reinterred in 2005. His family turned over 
his original casket to the Smithsonian.

Niki T. Ingram (ntingram@mdwcg.com), 
shareholder at Marshall Dennehey Warner 
Coleman & Goggin, P.C, is editor-in-chief of 
The Philadelphia Lawyer.
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These are times when people who 
are avowedly racist, anti-Semitic and 

homophobic are emboldened to admit to 
these sentiments and act upon them.



R
ecruiters across the country 
reveal what people want 
in a new role, and how 

organizations hire and retain their 
best talent. According to Robert Half 
Legal recruiters, when it comes to 
the average job seeker, the five “Cs” 
are often taken into consideration. 
Compensation, culture, career path, 
cost of living and the commute are 
all driving factors in any job seeker’s 
decision. It is very common for 
the average law firm employee to 
now ask more detailed questions 
about the entire package regarding 
compensation. If an employee does 
not feel a connection with the office 
culture and overall work environment, 
they are less likely to succeed. 
With that being said, everyone 
wants a space that allows room for 
learning, growth, and advancements. 
Employees, including lawyers, often 
seek flexibility and jobs close to home, 
while also having the ability to live 
comfortably on the starting salary.

Employers are also working hard 
to hire and retain the best possible 
lawyers. By implementing efficient 
hiring methods, firm hiring managers 
or partners have the capability to recruit 
and hire the strongest candidates. 
With competitive pay and other 
perks, employers can not only entice 
new hires, but also retain current 
employees. Frequent reviews may 
take place to ensure that everything is 
running smoothly on both ends of the 
spectrum. Letting employees know that 
there is work to be done on both ends 
is reassuring for the whole team, and 

will result in a smoothly operating firm 
or workplace. Finally, to ensure that 
lawyers are comfortable and content, 
a positive corporate culture is always 
encouraged. At the end of the day, a 

positive workplace culture leads to 
increased productivity, better employee 
morale, and the overall ability to 
retain skilled lawyers and other legal 
personnel.

hiring ■ elder law ■ charitable gifts ■ in memoriam

BriefsBriefsBriefs
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A
ccording to the U.S. Census Bureau, one in four 
Americans will be 65 or older by 2060. Addressing 
the challenges that face loved ones as they age has 

grown in importance and changed the practice of elder law. 
Leigh Raper, writer for AvvoStories, said that while making 

financial and medical decisions for our loved ones can be 
uncomfortable, adequate planning through elder law is 
necessary to avoid negative consequences. As elder law has 
evolved, in addition to wills and trusts it has begun to include 
planning for long-term care, nursing home issues, retirement 
and more. In addition to a good attorney, she recommended 
drafting a legal and appropriate power of attorney to delegate 
decision-making responsibilities, and bringing on financial 
and tax professionals to handle non-legal estate matters.

Focusing on just a client’s will is not enough these days, and 
Raper said that the planning discussion needs to happen while 
the client is still alive. Aging is inevitable, and ignoring it will 

not make it go away. Family dynamics also play a part, and a 
balance needs to be struck between the needs of the client and 
the needs of the client’s children and other family members. 
However, David Parker, an attorney who practices exclusively 
in elder law, said that he reminds children that while they are 
considered, they are not the client, and that he’s working in the 
client’s best interests. 

M
any individuals make gifts directly to charitable 
organizations. It is simple and may provide 
tax advantages. There are, however, strategic 

charitable giving options to maximize benefits to the donor, 
the donor’s family, and charitable organizations.  

BENEFICIARY DESIGNATIONS 

Donors can designate a charitable organization as a beneficiary 
of their retirement plan, individual retirement account (IRA), 
life insurance policy, annuity, or any other asset that passes 
by contract. Accounts with named beneficiaries are generally 
not subject to probate; however, designating a charitable 
beneficiary under a will is subject to probate. Distributions of 
retirement assets that would be subject to income tax, such as 
from a traditional IRA, are also exempt from income tax when 
passing to a charitable organization. 

CHARITABLE REMAINDER TRUST 
If you want to make a future gift while retaining the right to 

income from the assets during your lifetime, you could consider 
a charitable remainder trust. You, or someone designated 
by you, retain the right to an income stream that is either a 
fixed amount or a fixed percentage, such as with a charitable 
remainder annuity trust (CRAT) or charitable remainder unitrust 
(CRUT). Income is paid for a number of years or for the life of 
the income beneficiary. When the trust ends, the assets pass to 
the charitable entity. 

You may be entitled to a tax deduction when you transfer 
assets to the trust. 

CHARITABLE LEAD TRUST 
Like the CRAT or CRUT, the charitable lead trust makes 

periodic payments for a term of years or for life, but the 
payments go to a charitable entity rather than to the donor 
or another individual. When the trust ends, the remaining 

Make the Most of Your Charitable Gifts

Joseph Van Horn
Feb. 20, 2017, age 70

Peter Hearn
May 20, 2017, age 84

A. Harold Datz
Aug. 25, 2017, age 69

Harold Cramer
Sept. 1, 2017, age 90

Jack T. Ribble
Sept. 12, 2017, age 55

Edmund P. Butler
Sept. 16, 2017, age 79

Anthony T. Vanore
Sept. 16, 2017, age 70

■   I N  M E M O R I A M  ■

Please send In Memoriam notices 
to tplmag@philabar.org.

Have you considered a contribution to the Philadelphia Bar 
Foundation in memory of a de ceased colleague?
For information, call Jessica Hilburn-Holmes, 

executive director, at 215-238-6347.
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assets return to you or pass to other 
noncharitable beneficiaries, such as your 
children. Depending on how the trust is 
structured, you may be entitled to an 
income tax charitable deduction when 
assets are transferred to the trust. 

DONOR-ADVISED FUND 

If you would like to make multiple 
gifts but are tired of the paperwork, 
consider creating a donor-advised 
fund with a sponsoring organization. 
Contributions to a donor-advised fund 
are tax deductible; however, assets 
transferred to the fund do not need to be 
immediately distributed to a charity. 

No matter which of these options 
you prefer, it’s usually best to consult 
with your attorney or financial advisor 
regarding your charitable gift strategy, 
since significant planned gifts should 
be incorporated into your overall estate 
plan. 

The material presented in this article is of a general 
nature and does not constitute the provision by 
PNC of investment, legal, tax, or accounting 
advice to any person, or a recommendation to 
buy or sell any security or adopt any investment 
strategy. Opinions expressed herein are subject 

to change without notice. The information was 
obtained from sources deemed reliable. Such 
information is not guaranteed as to its accuracy. 
You should seek the advice of an investment 
professional to tailor a financial plan to your 
particular needs. For more information, please 
contact PNC at 1-888-762-6226.
The PNC Financial Services Group, Inc. 
(“PNC”) uses the marketing names PNC 
Wealth Management® and Hawthorn, PNC 
Family Wealth® to provide investment, wealth 
management, and fiduciary services through 
its subsidiary, PNC Bank, National Association 
(“PNC Bank”), which is a Member FDIC, and 
to provide specific fiduciary and agency services 
through its subsidiary, PNC Delaware Trust 
Company or PNC Ohio Trust Company. PNC also 
uses the marketing names PNC Institutional Asset 
Management®, PNC Retirement Solutions®, 
Vested Interest®, and PNC Institutional Advisory 
Solutions® for the various discretionary and non-
discretionary institutional investment activities 
conducted through PNC Bank and through 
PNC’s subsidiary PNC Capital Advisors, LLC, 
a registered investment adviser (“PNC Capital 
Advisors”). Standalone custody, escrow, and 
directed trustee services; FDIC-insured banking 
products and services; and lending of funds are 
also provided through PNC Bank. Securities 
products, brokerage services, and managed 
account advisory services are offered by PNC 
Investments LLC, a registered broker-dealer and 
a registered investment adviser and member of 
FINRA and SIPC. Insurance products may be 
provided through PNC Insurance Services, LLC, 
a licensed insurance agency affiliate of PNC, 
or through licensed insurance agencies that are 
not affiliated with PNC; in either case a licensed 

insurance affiliate may receive compensation if 
you choose to purchase insurance through these 
programs. A decision to purchase insurance will 
not affect the cost or availability of other products 
or services from PNC or its affiliates. PNC does 
not provide legal, tax, or accounting advice 
unless, with respect to tax advice, PNC Bank has 
entered into a written tax services agreement. 
PNC does not provide services in any jurisdiction 
in which it is not authorized to conduct business. 
PNC Bank is not registered as a municipal advisor 
under the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (“Act”). Investment 
management and related products and services 
provided to a “municipal entity” or “obligated 
person” regarding “proceeds of municipal 
securities” (as such terms are defined in the Act) 
will be provided by PNC Capital Advisors. 
“PNC Wealth Management,” “Hawthorn, 
PNC Family Wealth,” “Vested Interest,” “PNC 
Institutional Asset Management,” “PNC 
Retirement Solutions,” and “PNC Institutional 
Advisory Solutions” are registered service marks 
of The PNC Financial Services Group, Inc. 

Investments: Not FDIC Insured. No Bank 
Guarantee. May Lose Value.
Insurance: Not FDIC Insured. No Bank or 
Federal Government Guarantee. Not a Deposit. 
May Lose Value.
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The Editorial Board of this mag-
azine welcomes submissions 
from attorneys and other pro-
fessionals who wish to share 
their expertise on law-related 
topics. 
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previously unpublished.
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*  Major Law-Related 
       Articles: 2,000 words
*  Other Law-Related 
      Features: 1,500 words
*  General Interest: 1,500 words
*  Fiction: 1,000 words
*  Practice Areas: 750 words
*  Essays or Humor: 750 words
*  Book Reviews: 750 words

For more information,  
e-mail: tplmag@philabar.org.



the philadelphia lawyer   Fall 2017 9

I recently received a postcard in the 
mail. In addition to my address, 
the front of the postcard was 
stamped “CONFIDENTIAL.” 

I looked at the card and laughed, then 
showed it to my family, and we all 
remarked how ridiculous it is to claim 
that the contents of a postcard could be 
private or confidential. 

The postcard also reminded me of a 
quote about email that I have been citing 
in CLEs and other presentations for more 
than a decade: “It is quick, convenient, 
cheap... and is as unprivate as it could 
be while being so quick, convenient, and 
cheap. Email is as public as a postcard! 
Every message you send through the 
Internet can easily be snatched and 
scanned for interesting details by 
anyone having the necessary know-how. 
Privacy is virtually nonexistent online.” 
Although the quote no longer appears on 
the website, www.emailprivacy.info, it 
remains true. 

Despite my attempts to caution 
attendees about the dangers of 
communicating using email in a manner 
that did assure that the contents of their 
communications were secure, I believe 
that most ignored my warnings.

In the interim, I authored “Think 
Your Email is Secure? Think Again,” 
which was the cover article in the Spring 
2014 issue of this magazine. The article 
focused on the revised Comment to 
Pennsylvania Rules of Professional 
Conduct 1.1, that stated “To maintain 
the requisite knowledge and skill, a 
lawyer should keep abreast of changes 
in the law and its practice, including 
the benefits and risks associated with 
relevant technology.” I also highlighted 
the dangers of using free email services, 
and explained that in my opinion lawyers 
have an ethical obligation to assure that 
their communications with clients and 
others are secure from prying eyes.

Despite this attempt to warn readers 
about the dangers of communicating 
using email in a manner that did assure 
that the contents of their communications 
were secure, I believe that most ignored 
my warnings.

Now, let’s take a quick test. How many 
of you have confirmed that your email 
communications – and any attachments 
– are encrypted, i.e., they are secure from 
prying eyes? To accomplish this, all you 
had to do was either check the settings on 
your email account or switch to an email 
provider that encrypts all of your email. 
I would be surprised if most of you even 

checked your email settings.
Let’s fast forward to 2017, a decade 

since my first presentations about the 
dangers of sending unsecured email, 
and Formal Opinion 477R* from the 
American Bar Association Standing 
Committee on Ethics and Professional 
Responsibility, issued on May 22, 
2017. In the Opinion, the Committee 
opined that “A lawyer generally may 
transmit information relating to the 
representation of a client over the 
internet without violating the Model 
Rules of Professional Conduct where 
the lawyer has undertaken reasonable 

Confidential Client Communication
Using Encryption and Security Measures to  
Communicate With Clients is Reasonable

ETHICS By DANIEL J. SIEGEL



efforts to prevent inadvertent or 
unauthorized access. However, a lawyer 
may be required to take special security 
precautions to protect against the 
inadvertent or unauthorized disclosure 
of client information when required by 
an agreement with the client or by law, 
or when the nature of the information 
requires a higher degree of security.” 
(emphasis supplied)

In other words, lawyers can no longer 
stick their heads in the sand and ignore 
their ethical obligations to assure that 
their electronic communications are 
no longer as insecure as the postcard I 
received.

The Opinion provides practical 
guidance about the factors lawyers 
should consider when determining when 
to employ additional security measures:

•  “the sensitivity of the information, 
•  “the likelihood of disclosure if 

additional safeguards are not 
employed, 

•  “the cost of employing additional 
safeguards, 

•  the difficulty of implementing the 
safeguards, and 

•  “the extent to which the safeguards 
adversely affect the lawyer’s ability 
to represent clients (e.g., by making a 
device or important piece of software 
excessively difficult to use).”

Once a lawyer analyzes these factors, 
he or she must determine when to 
use strong protective measures, like 
encryption. The Opinion notes that in 
certain “circumstances, the lawyer may 
need to obtain informed consent from the 
client regarding whether to use enhanced 

security measures, the costs involved, and 
the impact of those costs on the expense 
of the representation where nonstandard 
and not easily available or affordable 
security methods may be required or 
requested by the client. Reasonable 
efforts, as it pertains to certain highly 
sensitive information, might require 
avoiding the use of electronic methods 
or any technology to communicate with 
the client altogether… In contrast, for 
matters of normal or low sensitivity, 
standard security methods with low to 
reasonable costs to implement, may be 
sufficient to meet the reasonable-efforts 
standard to protect client information 
from inadvertent and unauthorized 
disclosure.”

Although ABA Opinions are not 
binding upon individual lawyers, they 
provide global guidance for the bar, 
and state and local ethics committees 
that often adopt those opinions or base 
guidance they provide on such Opinions. 
More importantly, these Opinions 
provide guidance about “best practices.” 
Any lawyer who communicates with 
clients or others using email – and is 
there a lawyer who doesn’t? – should 
read Formal Opinion 477R and – finally 
– take the appropriate steps to secure 
their electronic communications.

 
* https://www.americanbar.org/content/
dam/aba/administrative/professional_
responsibility/aba_formal_opinion_477.
authcheckdam.pdf

Daniel J. Siegel, a member of the Board of 
The Philadelphia Lawyer, is the principal 
of the Law Offices of Daniel J. Siegel, 
which provides appellate, writing and trial 
preparation services to other attorneys, as 
well as ethical and disciplinary guidance. 
He is also the president of Integrated 
Technology Services LLC, a consulting 
firm that helps law offices improve their 
workflow using technology. He can be 
reached at dan@danieljsiegel.com.
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obligations to assure that their electronic communications are 
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Sometimes it is simply the passage of time that reduces the 
level of severity with which a particular offense is viewed. The 
embezzlement of $150,000 that was front-page news at the time 
of the arrest doesn’t seem quite so enormous when it comes to 
sentencing after cases involving two or three times that amount 
have been reported in the interim.  And there are the infinite 
variety of injuries and illnesses and other unexpected disabilities 
that befall defendants en route to sentencing, which serve not 
only to humanize them but to evoke judicial sympathy, and 
even generate the unspoken idea that they have received partial 
punishment already, and, in any event, have been rendered a lot 
less likely to become recidivists. And, sometimes, witnesses die, 
or move away, or forget.

The first time delay that ever played a major role in the 
resolution of a case of mine occurred when I represented 
Richard Murray, a pizza delivery man who was arrested when 
he delivered a pizza to the home of a woman whose daughter 
had identified him during a prior delivery as the man she saw 
fleeing her mother’s bedroom on an earlier occasion. When she 
confronted her mother, she was told that the man had attempted 
to force himself upon her; so she called the police, and a detective 
had instructed her to order another pizza so as to be certain of 
the identification.  She did; she was certain; and the police were 
there to arrest him.

At the preliminary hearing, the mother and daughter both 
identified Richard as the trespassing molester, but something 
about their stories made no sense. The woman testified that, on 
the night of the incident she was awakened from sleep when 

she sensed someone lying in 
bed next to her. Half-asleep, she 
first thought it was her husband, 
until she realized that he was out 
of town at the time.  She turned 
to face the person alongside her 
who, fully clothed, had gotten 
up and left the room. She heard 
her daughter cry out, “Who 
are you?” and then heard the 
front door open and close. The 

daughter was positive in her identification, and emphatically 
denied even the possibility that her identification of Richard was 
based upon recollecting him from a prior pizza delivery rather 
than the bedroom incident.

To an experienced eye, in retrospect, the prosecution’s case 
does not appear to have been as strong as it seemed so long ago; 
but at the time I was certain that Richard would be convicted; 
and so, I came up with one legal maneuver after another to 
obtain one postponement after another.  As the result, the case 
dragged on for more than two-and-a-half years. During all that 
time, I continued to try to get the assigned detective to at least re-
examine the facts of the case without the presumption of guilt.  
Little by little, I think he began to have some questions about the 
reliability of the witnesses’ identification, if not their credibility. 
As a result, he never objected to a request for postponement, 
even initiating one or two as a courtesy to me.

And then, just at the point when I had completely run out of 
reasons and excuses for further postponements, the witnesses 
became unavailable. When pressed for a reason, the detective 
advised that they had moved, leaving no forwarding address. 
After two further continuances for the same reason, the 
Commonwealth moved to dismiss the charges; and that was 
that. The detective, Gary, with whom I had long been on a first-
name basis, said that he personally thought that Richard, after 
being “on probation” for about three years, had already paid a 
fair price for whatever his “misdeed” on that night.

Later, thinking over his choice of words, it occurred to me 
that the detective personally believed that, in the absence of the 
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By Steve LaCheen

ANNALS OF JUSTICE

THE DEFENSE  
OF DELAY

C onventional wisdom holds that “delay helps a defendant” in criminal 
cases. On the most practical level, an untried defendant has not been 
convicted; and a defendant yet to be convicted is, generally speaking, 

not in prison. Delay by its very definition is not a disposition; and the undisposed-
of case often “hangs heavy” over the head of the untried defendant, a stressful 
situation that can lead to even more problems.   It is true, however, more often than 
seems probable, that during the course of a legal proceeding, something totally 
unanticipated occurs which changes the entire complexion and ultimate outcome 
of a particular matter; and delay, of course, enhances that possibility.
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complainant’s husband, Richard had probably been an invited 
guest, until his presence had been discovered by the daughter; 
but rather than dismiss her as not being credible, Detective Gary 
had decided to leave it to me to sort out.

I have been involved in several other cases in which the passage 
of time has been the determinative factor.   In one, the defendant 
suffered a life-threatening pregnancy and miscarriage, requiring 
hospitalization, courtesy of which she eventually received only a 
two-month sentence for driving the getaway car in a daring New 
Year’s Day 1970 armed robbery of E.J. Korvette’s department 
store, for which she had been facing 20 years.

In another, I represented a judge who had been convicted and 
sentenced for accepting a “Christmas gift” from a local union. 
The judge was in his mid-sixties when he came to me, already 
designated to report to federal prison camp in 30 days’ time. 
When he complained of abdominal pain, I sent him for a medical 
exam, which revealed a large intestinal tumor, which supported 
a motion for stay of execution for surgery, which in turn justified 
the need for recuperation and follow-up physical therapy; and 
so on and so forth, for more than four years, by which time his 
health had deteriorated to the point that he was simply allowed 
to remain free to die peacefully in his bed at home.

I had similar experiences, with less deadly consequences, 
in several other matters in which defendants came to me after 

being convicted, and we “kept the ball in the air,” long enough to 
be able to obtain a better disposition than the one which brought 
them to me for relief in the first place. In one such case, while 
preparing for a long-delayed sentencing before a judge with the 
well-earned nickname of “The Hammer,” he was appointed to 
the appellate bench and the case was re-assigned to the judge of 
choice of the defense bar at the time, who, happily for my client, 
did not fail to prove himself worthy of that regard.

 On another occasion, a highly publicized political corruption 
case was initially randomly assigned to a highly moralistic 
judge, known for his severe sentencing practices. At a 
conference with counsel the day before jury selection, the judge 
developed a cough he was unable to control, which so disrupted 
the proceedings he declared a recess and recused himself.  The 
case was reassigned to a judge who had himself been elected 
to state office prior to his appointment to the bench. He fully 
understood urban politics and, even after a lengthy trial ending 
in conviction, made it clear that he regarded the defendant’s 
over-indulgence at the public trough as “an exaggerated sense 
of entitlement,” rather than the out-and-out Theft of Services 
advanced by the government to justify its quest for a double-
decade sentence, and imposed a sentence of one-quarter that 
length, which left the prosecution fuming.

In another matter, I was retained to represent a defendant who 

In another, I represented a judge who had been convicted and 
sentenced for accepting a “Christmas gift” from a local union.
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had been convicted of violating the Anti-Apartheid Act, which 
prohibited American companies from doing business with South 
Africa. The nature of the offense was that the defendant, an 
engineer, was involved in the importation of missile shell casings 
from South Africa, by way of Italy, and of instructing some 
South African visitors in wind-testing certain equipment. The 
defense was that the defendant had been feeding the information 
he gained from those trips to the CIA by way of debriefings after 
each trip abroad. The problem with the defense was that there 
was no one to testify to it.

In our efforts to investigate the possibility of seeking a new 
trial based upon newly discovered evidence, we attempted to 
subpoena documents from the CIA. That required both me and 
my secretary to obtain CIPA clearance, requiring us to be vetted 
by the Secret Service; and then I had to travel to D.C. to view 
documents in a sealed room, all of which generated numerous 
opportunities for delay due to scheduling conflicts.

By the time we were actually scheduled 
for sentencing more than four years later, 
apartheid was no longer the order of the day in 
South Africa.  Nelson Mandela was president, 
and that country had become a treaty partner 
of the U.S. So, the case had lost its sex appeal 
for the prosecutors; and the defendant received 
a two-year sentence, greatly reduced from the 
10-year term the government had been seeking.

My most memorable case of delay helping 
a defendant, however, is still an open file. 
I represented the defendant, “Jose Quizas,” 
in an unsuccessful appeal of his conviction 
and sentence.  While waiting for the Court of 
Appeals to issue its mandate and return the 
case to the district court for implementation of 
sentence, the defendant called me every day 
to ask if the Bureau of Prisons had designated 
the federal prison to which he should report 
to serve his sentence. A month passed, then 
another. I told Jose he needn’t call every day; 
I would call him when I received notice from 
the court.

The notice never came. To this day, checking 
the Court of Appeals docket confirms that the 
appeal was denied and the mandate was issued 
the following month. A check of the District Court docket, 
however, does not record the mandate was ever received or the 
file returned.  My file is still open and I, superstitiously, will 
probably keep it so; but Jose has long since gone AWOL.

Aside from all those developments that, although 
unanticipated, are within the range of common experience, there 
are those that are not only unexpected, but so far outside the 
mainstream of expectation as to seem the handiwork of some 
supernatural puppeteer, one whose appearance and handiwork 
are as random as they are evident.  Sometimes, of course, it’s 
just the luck of the draw in ending up in front of a judge who, for 
reasons seldom explained, and often never made clear, makes 
an “off the wall” judgment in one’s favor.  I have over the years 
seen a number of such unexpected resolutions which seemed 
to materialize out of thin air, not only unanticipated in their 
occurrence but extraordinary to the point of beggaring belief.

Something like that happened in one of the earliest criminal 

cases I handled, involving two elderly men who had been 
arrested after being observed engaging in oral sex in a train 
station lavatory. The defendants would have pled guilty if 
the prosecutor had agreed to probation, but that option never 
presented itself; so we went to trial in a courtroom ordered 
cleared of spectators by the fatherly, white-haired judge, known 
for his short stature and resemblance to the actor Spencer Tracy.  
The arresting officer, a vice-squad cop, testified that, from 
the vantage point of a peephole in the ceiling, he had not only 
observed the act in question but had photographed it, and he 
proffered the demonstrative evidence to the court.

“You took these photos yourself?” asked the judge. “Yes, Your 
Honor.”

“Describe the position you had to assume to do so.”
The officer described how he had to contort himself to be able 

to accomplish his photographic coup. “And how long had you 
stationed yourself in that station?”

“I kept my post there, off and on, the entire 
day, Your Honor.” “Watching people engaging 
in urinating and evacuating their bowels?” 
“Yes, Your Honor.”

“Disgraceful,” said His Honor. “May I see 
the evidence, please?”

The judge reached for the photos, which the 
officer proudly handed over, only to be shocked 
to see them ripped in half and then torn again.  
“Disgraceful,” repeated the judge; and, looking 
at the officer, he said, “I find your conduct 
disgraceful. I find the defendants not guilty, 
and I am ordering the Police Department to 
shut down this illegal eavesdropping operation 
and to transfer this officer to foot patrol for six 
months.”

“If anyone needs an explanation,” the judge 
continued, “this court finds that even a public 
restroom can be a private place, and even a 
police officer can be a trespasser, and that 
evidence obtained thereby should never see the 
light of day.  Bailiff, call the next case.”

We left the courtroom, and the building, 
almost at a trot; the co-defendant and his 
lawyer heading in another direction. Over 
coffee at Horn & Hardart’s across the street, I 

tried to explain to my client and his wife how the judge had 
reached the desired result on the basis of legal principles that 
were completely unavailing according to the law at the time, 
and would remain so for at least six years into the future, a 
circumstance in which delay was decidedly not advantageous to 
the universe of defendants-to-come in the interim.

DISCLAIMER: The writer hastens to assure his readers that he 
does not advocate delay for the purpose of delay, and in no way 
advocates a violation of Rule of Professional Conduct 3.2, which 
clearly provides, “A lawyer shall make reasonable efforts to expedite 
litigation consistent with the interests of the client.”

Steve LaCheen (slacheen@concentric.net), a partner with LaCheen, 
Wittels & Greenberg, is a member of the Editorial Board of The 
Philadelphia Lawyer.
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JOHN C. GREGORY JR.: Why and how did you decide to 
go in-house and what made you decide to stay in-
house for more than 25 years?

LEE SPORN: It’s not anything I ever aspired to. I was a 
corporate associate at Proskauer Rose LLP in New York.  By 
my fifth year I was spending about 80 percent of my time 
working for Leonard Bernstein’s organization, and I loved the 
work. In the summer of 1990 he became ill and announced 
that he was retiring. 

My practice at that point had a lot to do with fixed bodies 
of intellectual property rights, like the George Balanchine 
Foundation and the Hemingway estate. But the Bernstein 
work was the most exciting because Bernstein himself was so 
active in so many different areas – launching music festivals 
and producing records, books, television programming – 
every day was something new and different.

At the same time Bernstein 
announced his retirement, an 
executive recruiter for Ralph Lauren 
came calling.  At the time, I knew 
nothing about Ralph Lauren or the 
fashion industry, but as I started to 
learn what his business was about 
I was attracted to the same things 
that had made the Bernstein work 
so appealing. At that point, Ralph 
Lauren, as one of the industry’s first 
true lifestyle brands, was launching 
businesses that nobody in the 

fashion industry had ever tackled. Paint, furniture, flatware 
– every day something new.  That was what first attracted me 
enough to make the leap of faith to go in-house, and I quickly 
fell in love with the work.

Were you working for the company or Lauren himself 
and does it take something special to work with 
celebrities?       
The company was private for my first seven years there, so in 
those days there wasn’t much distinction between representing 
the man and what was absolutely his company. On a day to 
day basis, my interaction with him was limited to issues that 
were near and dear to his heart – there would be licensing 
opportunities that he was particularly interested in, legal 
issues that impacted design, and again in the years before the 
IPO it was very much a family business – one might be tasked 
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L
ee Sporn spent a quarter century as in-house counsel to some 
of the largest fashion retailers in the industry. Working under 
Ralph Lauren and then Michael Kors, Sporn was instrumental 
in the transformations of both companies into the successful 

public entities they are today. Since leaving the fashion industry, he has 
redirected his energies into teaching, sharing his experience and knowledge 
as in-house counsel with law students interested in following that path in 
their careers. He lives with his wife, Joy, in Devon, Pa. Sporn is a graduate 
of Oberlin College and Brooklyn Law School. 
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to handle all sorts of issues.  It’s not for everybody, and over 
the years I’ve seen some lawyers handle representation of a 
celebrity badly, usually by letting their own ego, and their 
own need to demonstrate that they, too, 
are important, conflict with the first rule 
of being a good counselor – it’s not about 
us.  And I’ve seen clients, justifiably, 
react badly to that.

After Ralph Lauren, where was 
your next role and how long were 
you there? 
After 11 years at Ralph Lauren, John 
Idol, who I began my career at Ralph 
Lauren with and who left shortly after 
our IPO in 1997 to become the CEO of 
Donna Karan, asked me to join him at a 
company called Kasper, a large maker of 
women’s suits, and at the time, the owner 
of the Anne Klein business. John had 
been hired by the company’s bondholders 
to take it through a bankruptcy and try to 
build some value, and he wanted me to 
be general counsel.  I explained that I knew absolutely nothing 
about bankruptcy and had never (at that point) been a general 
counsel, and suggested some far better qualified alternatives, 

to which John responded: “I don’t want anybody who knows 
anything, I want you!” It was an amazing and exhausting 
learning experience for me, and in the end a very successful 

bankruptcy proceeding. Everybody 
got paid, including the shareholders, 
which was highly unusual. 

Was there a significant change 
in your role when you moved 
on to Michael Kors?  
Yes, in 2003 when John Idol and I, 
and several others of the Kasper team, 
went to Michael Kors, I became the 
senior vice president of business 
affairs, general counsel and corporate 
secretary. In addition to being the 
company’s lawyer, I was responsible 
for human resources, store design and 
construction and office facilities and 
operations -- John was sticking to his 
love of tasking me to manage things 
I knew nothing about, but I was very 
happy to learn.  At the end of the day, 

the fashion industry isn’t different from any other industry 
where something must be designed, manufactured, shipped, 
sold and serviced.  You have all the things that any company 
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that’s in the business of producing and selling must deal with 
and are part-and-parcel of the fashion industry.

How did things change from being the only lawyer 
to running a legal department, and was there 
tension among your roles?     
With the increased operating responsibility, particularly at a 
place growing as quickly as Michael Kors, eventually there 
was no more time to read 90-page leases; supervise litigation; 
and handle all the data, privacy, 
compliance and other work that is part 
of being in-house counsel.

As for tension between roles, my 
own view is that being general counsel 
and having operating responsibility is 
not ideal.  For example, when I started 
at Michael Kors and was responsible 
for human resources, we had only one 
store and fewer than 100 employees. 
When I gave up responsibility for 
human resources roughly a decade 
later, we had 10,000 employees and 
a large, global human resources 
department.  

So many issues arise in a human 
resources department relating to how 
we hire, train, discipline and sometimes 
terminate employees.  Running the 
department could easily make me a fact 
witness, and the privilege issues can 
become very challenging.  The same 
sorts of issues existed for all my operational responsibilities. 
There are some real advantages in being a general counsel 
with operating responsibilities, it certainly made me a better 
lawyer, but there are some serious pitfalls as well, and it all 
had to be navigated as carefully as possible.  

In addition to the successful Kasper bankruptcy, 
were there other things that you’ve accomplished 
in your career in-house that were particularly 
memorable? 
One thing that was both challenging and very satisfying 
was building a legal department from scratch for a large 

international company with billions in sales.  I spent a few 
years of my career as general counsel being the only in-house 
lawyer -- responsible for literally everything every day of the 
week.

Eventually at Michael Kors, as we were gearing up for the 
IPO, I sat down with John Idol to discuss the impossibility 
of my managing, by myself, all the additional legal work 
necessary to go public and then deal with being public, while 
still handling my operational responsibilities – we needed 

a full-time general counsel.  John, 
characteristically, disagreed, and 
instead tasked me to build a legal 
department that could handle the work. 
Today, there are approximately 15 
people internationally in the Michael 
Kors legal department. It was a great 
experience for me to create a structure 
for the department, hire into it and then 
manage an amazing team. And it was 
fantastic to see Krista McDonough, my 
first hire, be embraced by the CEO and 
board as the company’s new general 
counsel when I retired last year.

I’ve had a great career. I was on the 
floor of the stock exchange with Ralph 
Lauren when we took his company 
public. I was there again with Michael 
Kors when we took his company 
public. It’s been extraordinary.   

As in-house counsel, how do 
you identify, evaluate or choose outside counsel?
From my perspective, the name of the game is choosing the 
right tool for the right job, or to recognize whether hiring 
outside-counsel is even necessary. My approach has always 
been to ask several questions. “Is this really a claim that ought 
to be brought?  Is this a claim that needs to be defended or 
should I simply put it to bed right away?” “If representation 
is needed, will I need the absolute best, which sometimes 
correlates to the most expensive lawyer available?  Or will 
any lawyer will be effective, if he or she is able to torture the 
other side at a good price for an extended period?” 
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What were the greatest 
distinctions and similarities 
between practices in New York 
and Philadelphia?       
I never found, having worked with firms 
all over the country, that the differences 
among lawyers were geographically 
driven. I think firms have very clear 
cultures, and they’re driven by their 
management teams.  Management sets 
the tone and the hiring parameters. 

I have found phenomenal lawyers 
virtually everywhere without regard 
to geography, and often I have found 
lawyers at the same firms who I thought 
weren’t so phenomenal. Also, I know 
that everybody thinks that lawyers in 
New York City are crazy, but I have 
experienced mellowness in New York 
City law firms and craziness in law 
firms virtually everywhere else.   

Could law schools do more to 
prepare lawyers for in-house 
practice and what role do you 
see for the Philadelphia Bar 
Association’s Corporate In-House 
Counsel Committee?  
In my experience, law schools tend to 
do little that’s relevant to a law student 
who is interested in a career in-house.  
I think that’s because professors at law 
schools are generally academics and 
not practitioners. It varies from school 
to school, but as a general matter the 
culture is biased against practitioners 
and adjunct professors. It’s difficult for 
students to get experience, education or 
issues illuminated by people who have 
spent a significant part of their career 
practicing law in-house.

While I wholeheartedly agree that law 
schools should focus on academics, it 
seems to me that there could be a better 
balance than there is today. I think it 
does a disservice to law students, 
particularly in today’s economy, not to 
give them some significant exposure 
to practitioners, including in-house 
counsel, as a meaningful part of their 
education.

I think the Corporate In-House 
Counsel Committee should continue 
to focus on issues that are germane to 
in-house counsel. In my experience, 
there are some things that in-house 
counsel regularly deal with that are 
different from what other practitioners 
experience. We have issues relating to 
attorney-client privilege, particularly 
if we have operating responsibilities, 
that firm lawyers don’t have. We have 
“who-is-the-client” issues in dealing 
with company employees that can 
sometimes be very challenging. And 
there are endless compliance-focused 
issues that we must deal with. Any 
opportunity to talk about practicing 
from an in-house perspective would be 
useful.  

All that aside, with an inter-
arts performance degree from 
Oberlin, how did you end up 
in corporate law in the fashion 
industry and what are you doing 
now? 
I don’t want to give the impression 
that there was anything planned about 
any aspect of my legal career, because 
there wasn’t.  At Oberlin, I was a piano 
performance major in the conservatory 

and I was a directing major in the 
college, which is how I got my odd 
degree in inter-arts performance. I 
grew up on Leonard Bernstein’s Young 
Peoples’ Concerts, and he was a hero 
to me as a conductor, musician and 
educator.  As I was coming out of law 
school, I had an opportunity to join 
Proskauer and work with the team 
that represented Bernstein. That was 
incredibly exciting, and I worked with 
him and his manager for five years. It 
was that experience that prepared me to 
go to Ralph Lauren, and I never looked 
back.  

Today I am of counsel at Olshan 
Frome Wolosky LLP in New York, and 
I teach a course in fashion law at the 
University of Pennsylvania Law School 
in the Fall, and at Villanova University 
Charles Widger School of Law in the 
Spring. I’m also on the advisory board 
of The FAME Center (fashion, arts, 
media and entertainment) at Cardozo 
Law School, a program I helped create 
and in which I taught for many years.  
Practicing law can be a lot of fun and 
I’ve loved doing it, but I have wanted 
to teach literally my entire career. The 
best part of being a general counsel 
for me was to build a law department 
-- to hire, train and support others as 
they develop successful careers of their 
own.  There’s really nothing better.

John C. Gregory Jr. (JGregory@
streamlight.com), general counsel at 
Streamlight, Inc., is a member of the 
Editorial Board of The Philadelphia 
Lawyer.
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P resident Trump is threatening to withhold federal money from cities, 
including Philadelphia, that refuse to help the U.S. Immigration and 
Customs Enforcement Agency (ICE) by detaining immigrants who 

may be here illegally. The City of San Francisco recently sued the federal 
government to prevent the implementation of this threat. This isn’t the 
first time the federal government has tried to enlist the aid of states in  
detaining “illegals.”

S ANC TUARY 
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AND 
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FUGI T IVE 
SL AVE 
L AWS

BY MARTHA SWARTZ
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In January 1799, an escaped slave 
couple and their two children were 
tracked down by local citizens in Chester 
County, Pennsylvania and returned to 
their Southern owner. The citizens were 
merely following the dictates of Article 
IV, Section 2 of the U.S. Constitution 
and the 1793 Fugitive Slave Act that 
mandated the return of runaway slaves 
to their owners.

On Jan. 31, 2017, several members 
of a Syrian family were detained at 
Philadelphia International Airport 
and deported back to Syria under 
Trump’s first travel ban (subsequently 
withdrawn). Their detention and 
deportation were conducted by 
ICE, unaided by Philadelphia law 
enforcement. Philadelphia law 
enforcement wouldn’t have helped, 

even if asked, because earlier that 
month, Mayor James Kenney issued 
an executive order to Philadelphia law 
enforcement officials prohibiting them 
from detaining immigrants held for 
nonviolent crimes in response to ICE’s 
request, reaffirming Philadelphia’s 
status as a “sanctuary city,” that is, a 
city that limits its cooperation with the 
national government’s effort to enforce 
immigration law.

The dispute between the federal 
government and so-called “sanctuary 
cities” has a striking parallel, if not a 
moral equivalency, to pre-Civil War 
American history when several Northern 
states refused to comply with both 
the Constitution and federal law that 
required the return of runaway slaves 
to their Southern owners. Pennsylvania 

was at the forefront of that controversy, 
both because it was located so close to 
the slave-holding South and thus the 
haven for many escaped slaves, and 
because its large Quaker community 
made it known that they were willing to 
aid runaways. 

Unhappy with the Fugitive Slave Act 
of 1793, several Northern states first 
tried a direct legal challenge, but when 
that was unsuccessful they instead 
tried to undermine its effectiveness 
by enacting ‘personal liberty’ laws.  
Pennsylvania’s personal liberty law 
made it much more difficult for slave 
owners to get their slaves back since, 
among other things, it required them to 
prove that an individual was actually 
a slave, a feat that required time, 
paperwork and expense. 
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The main reason Pennsylvania came to the forefront of the 
controversy is that it attempted to prosecute a bounty hunter 
named Prigg who abducted a former slave and her children 
from Pennsylvania and returned them to their former owner 
in Maryland without going through the procedures required 
by Pennsylvania’s personal liberty law. The case, Prigg vs 
Pennsyvlania, became the test case for the constitutionality 
of the Fugitive Slave Act of 1793. Eventually making its 
way to the U.S. Supreme Court, the case invalidated the 
procedural safeguards of Pennsylvania’s personal liberty 
law, viewing them as an intentional interference with the 
federal law that superseded Pennsylvania law. However, 
the court also established that since it was a federal law that 
permitted a slave’s recapture, it was the federal government’s 
responsibility, not the state’s responsibility, to enforce it. Thus, 
a state was free to decide whether or not to use its own law 
enforcement officers to aid the federal government in the 
enforcement. Inspired by this freedom of choice permitted by 
the U.S. Supreme Court, the Pennsylvania legislature in 1847 
quickly enacted another personal liberty law that not only 
prohibited state law enforcement officers from aiding federal 
marshals in enforcing the Fugitive Slave Act, but fined jailers 
who detained black fugitives and made it a misdemeanor to use 

force on a runaway slave. 
Other Northern states passed similar laws so that the South 

could no longer depend on the return of their slaves who 
had escaped to the North. This resulted in the passage of the 
Compromise of 1850 which established California as a free 
state in return for the re-enactment of a new Fugitive Slave Law 
that required vigorous enforcement by the federal government. 
Unfortunately for the South, Northern communities continued 
to defy the federal government, further enraging the South and, 
along with other factors, leading to the Civil War.

Like escaped slaves, undocumented immigrants arrive in 
Pennsylvania illegally. In the 19th century, Pennsylvania 
refused to return escaped slaves to their owners, defying the 
provisions of both the Constitution’s fugitive slave provisions 
and the Fugitive Slave Act of 1793.  In becoming a sanctuary 
city, Philadelphia has channeled the anti-slavery spirit of our 
forefathers in taking the position that it will not help the federal 
government detain and deport undocumented immigrants who 
have committed no violent crimes.

Martha Swartz (mswartz@swartzhealthlaw.com) is a solo 
practitioner at the Law Office of Martha Swartz.

Like escaped slaves, undocumented immigrants arrive in 
Pennsylvania illegally. In the 19th century, Pennsylvania refused 
to return escaped slaves to their owners, defying the provisions 

of both the Constitution’s fugitive slave provisions and the 
Fugitive Slave Act of 1793. 
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By Albert S. Dandridge III, Niki T. Ingram and M. Kelly Tillery

S
tudents of history often ponder “what ifs?” What if one thing 
happened before another? What if one decision had been made 
instead of another? One “if” particularly fascinates and haunts 
– Aug. 20, 1619, Jamestown, Va. – the day African men, 

women and children first set foot on this continent as slaves offered 
for sale.  “What if” one or a few leaders in that small, experimental 
colonial community had stood up and said, “No. Slavery is wrong 
and we will not have it here.  Take these people back to their homes 
and set them free.  Or be arrested and jailed here for your natural life 
by man and damned to hellfire for all eternity by a righteous God.”
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Unfortunately, no one so spoke and, as they say, the rest is 
history.
In the summer of 2015 while doing research for a column, 

the then editor-in-chief of this magazine, The Philadelphia 
Lawyer, discovered that the man we have long revered as 
the “Philadelphia Lawyer,” Andrew Hamilton, had a dark 
secret – he had been a plantation overseer and a slave owner.  
Although our TPL colleague, Steve LaCheen, had previously 
exposed some of Hamilton’s less than savory acts, including 
fraud, sexual abuse and abuse of public office (“A Fragment of 
Our Legal History: Andrew Hamilton Accused,” TPL, Spring 
2002), no one seemed to know of Hamilton’s ownership of 
other human beings.
The fact was surprising, but even more so the fact of our 

collective ignorance of the situation combined with our virtual 
worship of this “one-hit wonder,” as LaCheen called him.  By 
the way, as it turns out he probably does not deserve so much 
credit for even his “one hit” (the Zenger Trial victory) as it 
was conceived and authored by another.  See the book review 
in a later issue.  
In any event, realizing that the Philadelphia Bar Foundation’s 

grand gala event and fundraiser was named for Andrew 
Hamilton, we knew that something had to be done.  First, he was 
outed, so to speak, in an editorial (“Sounds of Silence,” TPL, 
Summer 2015). Second, before approaching the Foundation 
board, the issue was brought to the TPL editorial board which 
always ensures lively debate.  The TPL board agreed that 
we should bring this to the attention of the Foundation and 
suggest that the gala name be changed to something more 
fitting its noble goals. Foundation president Steven Bizar was 
quite receptive to the information and the idea.  
The Foundation formed an ad hoc committee to examine 

whether continuing to refer to its annual fundraising dinner 
as the Andrew Hamilton Benefit was the best way to further 
its mission of promoting equal access to justice or whether 
a new name that described the Foundation’s mission would 
work better to advance its goals.  
The ad hoc committee, of which Chancellor and now TPL 

board member Al Dandridge was a member, was composed of 
local prominent attorneys, as well as several past chancellors 
of the Philadelphia Bar Association.  
After extensive research, debate and deliberation, the 

committee, in a superbly crafted report, recommended to 
the Foundation that Hamilton’s name be removed from the 
fundraising event.  ( www.philabarfoundation.org/news/ad-
hoc-committee-report )  
The committee’s deliberations were thoughtful, somber and 

heartfelt.  Obviously, no one condoned slavery.  The question 
for the day was what should be done to resolve the issue at 
hand.  What happened more than 250 years ago – happened.  
Keep the name, remove the name, or provide more information 
so people can make their own judgments.  No quarrel would be 
made with any decision made in good faith and not sweeping 
the issue under the rug.
However, let us not speak for ourselves.  Let us speak for a 

multitude of people in America who were of recent African 
descent at that time.  Slavery was an institution that provided 
enormous wealth to the slave owners and a mechanism to 
ensure white supremacy.  It was cruel, barbaric and inhumane.  
Africans did not choose this as their fate or the fate of their 
children or children’s children.  Clearly, the hypothetical 
ability to speak out at Jamestown, Va. on Aug. 20, 1619 was 
offered to the wrong group of people standing on that dock.  
The removal of Andrew Hamilton's name from the 

In any event, realizing that the Philadelphia Bar Foundation’s 
grand gala event and fundraiser was named for  

Andrew Hamilton, we knew that something had to be done. 
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Although slavery was legal in Pennsylvania for most of his 
lifetime, David Lloyd, (1656 – 1731) was the first Philadelphia 
Lawyer to publicly (and vociferously) oppose it.  Admitted 
to the bar in 1686, he was only one of seven lawyers in 
Philadelphia in 1708.  Turns out he was quite the gadfly, 
if not the “first American revolutionary lawyer.”  While he 
did legal work for William Penn in London, in Pennsylvania 

he turned on his former client leading “Lloyd’s Rebellion” 
against the Proprietor’s prerogatives in favor of colonists’ 
rights.

David Lloyd was really the first “Philadelphia Lawyer” 
and he, not his contemporary Andrew Hamilton, should be 
remembered and honored as such.  

David Lloyd
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Foundation's fundraising event is consistent with the values 
of the Association, the Foundation and the society in which 
we live. Over the last few years colleges and universities 
have apologized for their roles in slavery; cities and states 
have removed the statues of confederate soldiers; and serious 
debates have occurred and continue to take place about 
the legacy of public figures who were slaveholders. These 
conversations make us all stronger, as they make us realize 
that while much of life is nuanced, there are absolutes. Our 
collective consciousness has been raised by these conversations 
and the recognition that the "peculiar institution" of slavery 
continues to impact our country more than 100 years after the 
Emancipation Proclamation.
We recognize that how we view the world has changed 

the way in which we discuss slavery. There is greater 
understanding that the vestiges of slavery remain with us and 
permeate our educational system, our housing system and the 
distribution of wealth.  The question becomes what does that 
mean in the context of this discussion? Given this backdrop, 
as the Foundation event moves forward what should it now 

be called? There were some suggestions that it should be 
renamed for a person of color and/or someone who has worked 
to advance human rights. Perhaps the name should have 
simply reflected the event and be known as the Philadelphia 
Bar Foundation Gala or Ball. However, the event has been 
appropriately renamed the Access to Justice Benefit and will 
be held at the Mütter Museum in Philadelphia on Nov. 4. 

Albert S. Dandridge III (adandridge@schnader.com), partner at 
Schnader Harrison Segal & Lewis LLP, is a former Chancellor of 
the Philadelphia Bar Association and a member of the Editorial 
Board of The Philadelphia Lawyer.

Niki T. Ingram (ntingram@mdwcg.com), shareholder at Marshall 
Dennehey Warner Coleman & Goggin, P.C, is editor-in-chief of 
The Philadelphia Lawyer.

M. Kelly Tillery (tilleryk@pepperlaw.com) is a partner in the 
Intellectual Property Department at Pepper Hamilton LLP and a 
member of the Editorial Board of The Philadelphia Lawyer.

There is greater understanding that the vestiges of slavery 
remain with us and permeate our educational system,  

our housing system and the distribution of wealth.
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”

OF 
MONUMENTS 

AND MEN 

By M. Kel ly  Ti l ler y

I rode by those statues on my way 
to school every day for 13 years, 
often wondering why the city so 
honored racist traitors.  My father, a 
lawyer, Civil War buff, and grandson 
of a Confederate cavalry veteran, 
tried to explain that it was just “part 
of our heritage.”  

I did not buy that then and still  
do not.

IN THE BEGINNING…

Americans have a legacy of 
removing statuary of detested 
leaders, a legacy that began even 
before the Republic was formed.  

On July 9, 1776, the first public 
reading of the Declaration of 
Independence in New York City 
inspired the citizenry to pull down 
the equestrian statue of King George 
III in Bowling Green.  It had been 
commissioned and erected only six 
years earlier to commemorate the 
king’s “beneficence” in repealing the 
Stamp Act.  The irony of honoring an 
unelected monarch for repealing his 
own onerous enactment in the face 
of potential rebellion was never lost 
on the incipient patriots.  Made of 
lead, the decapitated remains were 
converted into 42,088 musket balls 
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T he Fifth Circuit Court of Appeals, sitting in New 
Orleans, recently ruled that the City of New Orleans 
may remove from prominent public display long-

standing statues of Confederate States of America President 
Jefferson Davis and Confederate Generals Robert E. Lee and 
Pierre Gustave Touton Beauregard.





that the Continental Army soon put to good use against the 
real King George’s Redcoats in the name of liberty.  Recycling 
at its earliest and best.  

Curiously, a new replica of that statue, produced by Studio 
EIS of Brooklyn, serves as the centerpiece of a historical 
tableau at our new Museum of the American Revolution 
which opened on April 19, 2017.

In the earliest known removal of a Confederate name, in 
1862, “Jefferson Davis” was removed by Lincoln’s Department 
of the Interior from the granite memorial honoring the builders 
of the Union Arch Bridge, an engineering marvel and part of 
the Washington Aqueduct.

STATUE TOPPLINGS

Repugnant public statues have often been toppled rather 
suddenly and unceremoniously throughout history.  Most such 
topplings have been conducted by either revolutionary mobs, 
victorious opponents in war or new leaders erasing evidence 
of their predecessors.  Modern monument removals, however, 
are different – most often the result of a deliberate, thoughtful, 
democratic process having the noble goal of preserving history 
while not honoring the archaic and reprehensible.

Some argue that monument removals are an effort to rewrite, 
conceal or erase our history or heritage.  On the contrary, 
removal advocates fully intend that no one ever forget the 
subjects, their acts or the events.  With, of course, a different 
focus.  They are not to be remembered or honored for their 

“accomplishments,” “character” or “greatness,” but rather, 
precisely the opposite.

COMMEMORATE WHAT AND WHY?

Modern, transparent, inclusive bodies tasked with 
considering removal, whether they be private, academic or 
governmental, all wrestle with the same question – by what 
standards or criteria do we judge existing monuments erected 
in the past, most often by and for persons who no longer exist.  
Before addressing the criteria by which we might determine 
whether any monument should be removed, we should first be 
clear on why such monuments were erected in the first place 
and continue to be maintained and what present purposes, if 
any, they purport to and actually serve.

First, let us limit this inquiry to monuments owned and 
maintained by governmental entities on public display on 
public land.  If you desired to erect a statute of Hitler in the 
privacy of your backyard, not visible to the public, while 
appalling, public outcry for removal would probably be 
limited.

Second, we are apparently a people obsessed with 
monuments.  There are 1,328 on the Gettysburg Battlefield.  
The Pennsylvania Historical and Museum Commission 
Historical Marker program receives more than 50 applications 
annually, though it approves only about one-third of them.  At 
present, there are more than 2,000 such markers throughout 
our 67 counties.  Philadelphia tops the list with 244.  My 
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personal favorite is a privately placed 
plaque on a Society Hill building which 
reads: “On this site in 1897 absolutely 
nothing happened”.

Third, these are admittedly political, 
not legal, decisions.  As the Fifth 
Circuit observed:

“Finally, we note the limited 
scope of our judicial review.  
We do not pass on the wisdom 
of this local legislature’s policy 
determination, nor do we suggest 
how states and their respective 
political subdivisions should 
or should not memorialize, 
preserve, and acknowledge their 
distinct histories.  Wise or unwise, 
the ultimate determination made 
here, by all accounts, followed 
a robust democratic process.”  
Monumental Task Committee, 
Inc. v. Chao, No. 16-30107, 
March 8, 2017.  

Most statues or monuments were/
are erected to “commemorate” and/or 
“celebrate” a notable person, action or 
event.  Note the relevant definitions:

“MONUMENT”

“A structure, edifice or erection 
intended to commemorate a notable 
person, action or event.

OED, Vol. XI, p. 1045, Def. 4a
“COMMEMORATE”

“To call to remembrance, or preserve 
in memory, by some solemnity or 
celebration.”

OED, Vol. III, p. 545, Def. 2
“CELEBRATE”

“To speak the praises of, extol, 
publish the fame of.”

OED, Vol. II, p. 1018, Def. 5
In the not so distant past, large public 

statues and monuments were erected 
to educate and remind the citizenry 
of great men, accomplishments and 
events.  In the current era of 90 percent 
literacy, 84 percent internet access, 96 

percent television access, more than 
1,300 daily newspapers and more 
than 1,000,000 new books published 
annually, every citizen now has ready 
access to facts and figures about any 
person, accomplishment or event worth 
noting for any reason, good or bad.  
Thus, the need for such public erections 
is not what it once was.

THE CRESCENT CITY FOUR

The New Orleans Robert E. 
Lee Monument was dedicated on 
Washington’s Birthday in 1884.  In 
attendance were Jefferson Davis and 
P.G.T. Beauregard themselves, as well 
as thousands of Confederate veterans.  
The New York Times noted the irony 
calling Lee “the greatest of those 
who drew his sword to destroy what 
Washington created.”  An 1877 city 
ordinance stated that the grounds were 
“dedicated to the memory of General 
Robert E. Lee.”  Although funded, 
erected, and donated to the city by the 
private Robert E. Lee Monumental 
Association, it was placed on city-
owned park property and maintained 
by the city.

Without a 16-foot-5-inch-tall statue 
on a 60-foot-tall pillar, does anyone 
really think we might have forgotten 
the man who dishonored his oath, 
turned traitor on his nation and led a 
war machine for four years to destroy 
the Union and save slavery?  Bobby 
Lee, as Lincoln often called him, was 
not a one-hit wonder.

The Jefferson Davis Monument 
was dedicated in 1908 with prominent 
Kentucky lawyer and former C.S.A. 
Lt. Bennett H. Young, the principal 
speaker, claiming that the monument 
would “speak through coming ages to 
the world of the Southland’s love and 
appreciation of the life and character 
of Jefferson Davis.”  Young was the 
post-war leader of the “Lost Cause” 
movement.  The Davis statue was 
paid for and erected, in part, by the 
private Jefferson Davis Monumental 
Association, but also with some state 

funding, and placed on city-owned 
park land.  On the pedestal is engraved:  
“His name is enshrined in the hearts 
of the people for whom he suffered, 
and his deeds are forever wedded 
to immortality.”  Jefferson Davis’ 
“character” and his “deeds”?  Really?  
Where do I start?

The P.G.T. Beauregard Equestrian 
Statue was dedicated in 1915 and may 
present a more difficult case.  While 
the “Little Creole” was a prominent 
Confederate general and commanded 
the attack on Fort Sumter that started 
the Civil War, he was also, in the 
post-war era, a powerful and effective 
advocate for reconciliation.  Perhaps it 
would be different if Beauregard were 
not dressed in full CSA General regalia 
and sword, astride his war horse.  The 
Beauregard Monument Association, 
a private group, raised most of the 
necessary funds, but the city and state 
also contributed, and the City Park 
Commission donated the land.  

A fourth, the “Battle of Liberty 
Place” monument, the subject of a 
separate, subsequent court decision, 
is probably the easiest to evaluate 
for potential removal.  New Orleans 
Mayor Mitch Landrieu has called it 
“the most offensive.”  The 35-foot-tall 
obelisk was erected by the city in 1891 
and placed prominently at the foot of 
Canal Street, to commemorate the 
three-day traitorous, racially-motivated 
1874 insurrection by the Crescent City 
White League paramilitary against 
city police and state militia of the 
Reconstruction state government. And 
the City went further in 1932, adding 
a plaque praising the battle’s role in re-
establishing “white supremacy.”

Removed due to road construction 
in 1989, it remained “in storage” 
until 1993, when David Duke, former 
Grand Wizard of the KKK, sued for 
its return.  In compromise, the city 
returned it to public display, but to an 
obscure location in a curve in Iberville 
Street, between railroad tracks and the 
entrance to a parking garage.  The city 

In the not so distant past, large public statues and  
monuments were erected to educate and remind the citizenry 

of great men, accomplishments and events. 



replaced the 1932 plaque with one commemorating police 
casualties, some of whom were African-American.

Davis, Lee and Beauregard were traitors who fought a war 
killing 750,000 and maiming twice as many to maintain and 
expand the most reprehensible institution known to man.  They 
clearly present a distinct class – different in degree and kind.   

When it comes to those who “simply” owned slaves, one 
has to conduct a more nuanced analysis – how many, for 
how long, under what circumstances, at what age acquired, 
any manumission – in life or at death, et cetera.  And, equally 
important, one must include in the balance the positive 
accomplishments of the person being remembered.  For 
example, though slave owners, Washington and Jefferson 
have considerably more positive weight on the historical scale 
in their favor than, say, U.S. Supreme Court Chief Justice 
Roger Taney or John C. Calhoun.

“TAKE ‘EM DOWN”

New Orleans is a unique American city with an almost 
300-year history of racial, ethnic and cultural diversity and 

inclusion.  Yet, despite this, it remains one of our most racially 
divided cities.  As is often said, “it is a great city to be from 
and to visit, but not to live in.”  But the perfect crucible for 
forging new ideas.

It is also a city rich in symbols.  And those monuments 
are powerful symbols.  As Federal District Court Judge Carl 
J. Barbier said in his opinion allowing the removal of the 
“Battle of Liberty Place” obelisk, “…monuments on public 
property typically represent governmental speech.” (citing 
Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 470 
(2009).  So, if these symbols are constant public statements 
by thecCity government, just what is it that they are intended 
to communicate and, perhaps more importantly, what do they 
actually communicate?

The history of each makes pretty clear what was intended to 
be communicated at the time of their installation.  And the city 
has made clear what it now intends to communicate by their 
removal.  As Judge Barbier also said, “the City has a right to 
speak for itself”.

The self-appointed defenders of the offensive statuary 
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In 2012 I discovered that the only spot where President 
Abraham Lincoln publicly spoke in Philadelphia was not 
marked in any way.  I spearheaded an effort to erect an 
Historical Marker at the site on Logan Square and it now 
stands there.

Recently, while strolling past the Marker, I noticed a group 
of African-American school children standing around it while 
their teacher explained to them that the man who freed their 
ancestors from slavery had spoken at that spot.

A touching moment to be sure.  
They probably did not also know that Lincoln spoke and 

they stood in a public square named in honor of another 
man who was a slave owner and slave trader, James Logan.  

The irony was palpable.
As should be our public shame.  
No city public square, least of all one of the five original 

ones should be named for a man who owned and traded 
other human beings. 

Yes, three other of the five squares are also named for 
men who owned slaves –Washington, Franklin and Penn.  
However, while not forgetting or excusing those substantial 
blemishes on the characters of those men, their singular 
contributions to this nation’s and this state’s history merit 
certain honor.

Not so much with James Logan.
While also a man of impressive accomplishments, his 

pale in comparison to those of Washington, Franklin, Penn 
and even Rittenhouse (the only non-slave owner city square 
honoree).  

Not only did Logan own and trade in slaves, but he was 
personally responsible for swindling the Lenni-Lenape 
(Delaware) Indians of 1.2 million acres of land in the 

infamous Walking Purchase of 1737.
And we honor this man today?  
I doubt whether more than a handful of Philadelphians 

know who Logan was and an even smaller number know he 
was a slave owner/trader.

 In 1825 when the City honored James Logan by naming 
North West Square after him, only 8% of the city was black.  
And over 300 were still slaves.  

Today over 44% of the City is African-American and each 
such citizen must live with and pay to maintain a public 
space honoring a slave owner/trader.

That is just wrong.  
Since Ferguson, the issue of race and the legacy of 

slavery has been at the forefront of public concern unlike 
any time since the 1960’s.  All across the country state and 
municipal governments have been reassessing the naming 
of public works after slave owners, traders, overseers 
and those who fought to maintain that wretched “Peculiar 
Institution.”

The City of Philadelphia should change the name of Logan 
Square from that of a man who owned and sold slaves to 
that of the man who freed them.  

Logan Square should become LINCOLN SQUARE.
The removal of the Logan honorific is particularly timely 

in light of the upcoming opening of the Museum of the 
American Revolution which will feature a replica of the 
statue of King George III toppled by Patriots in New York 
City on July 9, 1776.

Let us remind the world that as Lincoln said at Gettysburg, 
we really are that “nation, conceived in liberty, and 
dedicated to the proposition that all men are created equal” 
and “have a new birth of freedom.”  

From Logan to Lincoln Square



rather vaguely claimed, at least in the case of the Liberty Place 
monument, that its purpose today was to “recognize conflicts 
that emerged in New Orleans and elsewhere during the post-
Civil War period.”  A rather neutral, lawyer-like, facially 
unoffensive purpose.

But, obviously, it does so much more and, in so many ways.  
The “Take ‘Em Down NOLA Coalition” (takeemdownnola.
org) argues that such public displays are all offensive 
government-sponsored symbols of white supremacy, then 
and now, and were erected when blacks were denied the vote 
by Jim Crow.  If I was offended 
when I rode by them as a child, 
how do young black children feel 
when they do now?  These activists 
further argue that the monuments 
misrepresent the community, 
compel the very folks oppressed 
to pay taxes to maintain them 
and demean and psychologically 
terrorize the black community.  
None of the “defenders” addressed 
these points, at least not in legal 
filings.

NOT ALONE

We are hardly the only nation 
to face these difficult decisions.  
While we cringe when the Taliban 
and ISIS destroy priceless ancient statues, some men no doubt 
much less praiseworthy than Confederate generals or slave 
owners, we cheer when statues of Stalin, Lenin and Saddam 
Hussein are toppled.

In the United Kingdom, controversies rage over statues of 
men from Cecil Rhodes to General Arthur “Bomber” Harris.  
And in a reverse controversy, the Japanese government is 
working assiduously to get the South Korean government 
to remove statues of Korean “Comfort Women” in Seoul 

and Busan, because they cause remembrance of Japan’s 
reprehensible acts in World War II enslaving thousands of 
Korean women as sex slaves for the Japanese Imperial Army.

And the controversies extend further into our past.  
Christopher Columbus statues and monuments, including 
the one on our Delaware Riverfront, have been the subject of 
removal demands due to his mistreatment and enslavement 
of indigenous peoples. Pepperdine University relocated its 
Columbus statue, to a less hostile location, its campus in 
Florence, Italy.

The Huffington Post recently 
ran a hilarious satirical piece 
about President Trump calling 
for the removal of the Statue of 
Liberty “because it encourages 
immigration.”  Why, Trump asks, 
would we invite and welcome the 
“tired, poor, huddled masses and 
wretched refuse”?  If they were all 
Eastern European supermodels, it 
might be different.

THE PUBLIC FISC

New Orleans had to assure the 
Federal Court that it would use 
only the finest, most experienced 
experts to remove the monuments 
so they would not be damaged.  

But as many in the South are so oddly fond of saying, “the 
war ain’t really over.”  The first removal contractor hired by 
the city backed out after his car was torched.  

And, indeed, to mollify opponents, the city also had to 
promise that the monuments would again be displayed 
somewhere else, presumably in a less prominent location 
in something like an elephant’s graveyard of embarrassing 
statuary.  The city already has dozens of creepy actual 
graveyards as well as many equally haunting warehouses of 
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Pepperdine University 
relocated its Columbus 
statue, to a less hostile 
location, its campus in 

Florence, Italy.
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old Mardi Gras floats.  Rumor has it that they may return as 
exhibits of shame, not honor, in a slavery museum.

Which brings us to the extraordinary expense of removal, 
storage and re-display. Last fall, the City of Charleston 
discovered that removal of statues of Lee and Stonewall 
Jackson would cost taxpayers $700,000.  No word yet on what 
removal will cost the Crescent City.  On the other hand, no one 
seems yet to have calculated the cost with interest of the rental 
value of the land and maintenance costs over all those years.  

CONSISTENCY – WHAT ABOUT ALL THE OTHERS?

As Emerson said, “A foolish consistency is the hobgoblin 
of little minds …”  Yet one of the principal arguments against 
removal of any monument is that, for example, if we remove 
monuments of all who owned slaves, for that reason, then we 
must remove all, including the statue of William Penn atop 
City Hall, and the names of Washington, Penn, Franklin, 
and Logan from our city squares, as they all owned slaves.  
Colonial intellectual David Rittenhouse is the only square 
honoree not so stained.  He was, however, the first American 

to sight Uranus.
As my guitar-playing brother Scott, a New Orleans attorney, 

points out in a classic reductio ad absurdum argument, we 
might also have to change the title of the Lennon-McCartney 
classic, “Penny Lane,” as that street was named after the 18th 
Century Liverpool slave ship captain, James Penny.  Very 
strange …”

The New Orleans decision in the cases of the Lee, Davis 
and Beauregard statues is readily defensible against the 
consistency criticism. Unlike the Philadelphia examples, this 
unseemly triumvirate were actually traitors who began and 
perpetuated a civil war.  And, of course, a monument to a 
“battle” for ‘white supremacy’ is sui generis offensive.

BALANCE

As with any political decision in a democracy with many 
fundamental principles and beliefs that are often conflicting, 
we must weigh and balance all facts, principles, and goals.  
Before we erect or remove any public monument marker or 
similar honorific, we must conduct a deliberate, dispassionate, 

Last fall, the City of Charleston discovered that  
removal of statues of Lee and Stonewall Jackson  

would cost taxpayers $700,000.
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thorough, and thoughtful analysis of the person’s entire life, 
the character, action or event at hand, and determine what 
positive we seek to convey and what negative perceptions 
might ensue.  This is precisely what the Philadelphia Bar 
Foundation did when it considered removal (and ultimately 
did remove) of the name of “Andrew Hamilton” from its 
annual gala.  ( www.philabarfoundation.org/news/ad-hoc-
committee-report )

MEN CAN CHANGE

Our own Benjamin Franklin is a good and challenging 
example of why a person’s entire life must be examined.  
Yes, he owned a few household slaves for a while, but late 
in life, he had a change of heart, becoming president of the 
first American abolitionist organization, the Pennsylvania 
Anti-Slavery Society, which presented the first Petition for 
the Abolition of Slavery to the House of Representatives.  To 
date, Ben has been spared removal talk.

LONGSTREET

Charles Lane of The Washington Post has advocated that 
the Lee statue should be replaced with one of the former 
Confederate General who led a bi-racial state militia against 

the white supremacists at the “Battle of Liberty Place” – 
James Longstreet.  Although he fought for the Confederacy 
as part of Lee’s inner circle, he accepted defeat and urged his 
former soldiers and their countrymen to support the Federal 
government and rebuild the South on principles of racial 
tolerance and equality.  He died 39 years after the war, reviled 
by most Southerners as a traitor to The Lost Cause and, just as 
sadly, unheralded by any in the North for his change of heart 
and post-war good works.  

OLD HICKORY

Like Franklin,  Andrew Jackson presents a delicate dilemma.  
Take’em Down NOLA also wants the removal of the Clark 
Mills’ equestrian statue of Jackson, erected in 1856, which 
stands in the center of the French Quarter’s Jackson Square 
(Place D’Armes) on the riverfront before St. Louis Cathedral.  
Although the private Jackson Monument Association initiated 
the effort to erect the Jackson statute, the state contributed 
funds and the city the land.  Though added in 1862 by Union 
General Benjamin Butler in a parting shot to unrepentant 
Rebels, the pedestal states, in succinct Jacksonian prose, “The 
Federal Union, It Must And Shall be Preserved.”  Identical 
Jackson statues stand in Nashville, Tenn. (1880), Jacksonville, 
Fla. (1987), and, in Washington, D.C. (1853), in Lafayette 
Park across from the White House.  

Although a slave owner all his life (150 at his death in 
1845) and the annihilator of the Creek Indian Nation, Jackson 
did defeat the British at the Battle of New Orleans, almost 
single handedly made populist politics our national religion, 
and saved the Union and prevented civil war in the 1832 
Nullification Crisis.  

Old Hickory’s New Orleans statue is unique in another 
way – it has become an iconic symbol of the Crescent City 
where the No. 1 industry is tourism ($7 billion a year).  Thus, 
its value to the city is actually quantifiable and substantial.  
Not so with the replicas or The Four slated for the dustbin of 
history.   

“LONG TIME COMING”

In the early morning damp darkness of April 24, 2017, 
masked, bullet-proof vested workers, guarded by dozens of 
police, including snipers, removed the first of The Four, the 
most offensive, “The Battle of Liberty Place” monument.  In 
less than four hours, it was dismantled and gone.  Finally, 
as Al Dandridge, Past Chancellor of the Philadelphia Bar 
Association, decried, “Long time coming.”

The irony was palpable.  The first public event in American 
history protected by government snipers was the First 
Inaugural of Abraham Lincoln.  Both times, they served their 
purpose – to deter violent racists from disrupting democracy 
in action.  Just for good measure, April 24 was “Confederate 
Memorial Day.”

Communities throughout this nation will inevitably address 
such issues in time.  After all, one day someone may erect a 
statute of our current president.

  
M. Kelly Tillery (tilleryk@pepperlaw.com) is a partner in the 
Intellectual Property Department at Pepper Hamilton LLP and a 
member of the Editorial Board of The Philadelphia Lawyer.

Colonel Elmer Ephraim Ellsworth, the first Union casualty 
of the Civil War, was killed in Alexandria, Va. on May 24, 
1861, 156 years before Heather D. Heyer, the first casualty 
of our New Civil War was killed not more than 111 miles 
further south in Charlottesville, Virginia on Aug. 12, 2017.  
Both were young idealists, passionate about freedom and 
justice and both of our profession.  Ellsworth studied in 
Lincoln’s law office and Heyer worked as a paralegal in a 
Charlottesville law office.

Ellsworth was shot dead by the Confederate 
proprietor of the Marshall House Inn after Ellsworth had 
unceremoniously removed a Confederate Flag that had 
waved defiantly atop the Inn within sight of Lincoln in 
the Executive Mansion.  This, the first racist violence in 
response to removal of a Confederate symbol was, sadly, 
not the last.

Heyer was run down by an “alt-right” white supremacist 
as she was peacefully counter-protesting a ragtag group 
bearing Confederate and other hateful symbols, protesting 
Charlottesville’s planned removal of statues of Confederate 
Generals Robert E. Lee and Stonewall Jackson.

As Ellsworth’s untimely and unjust death became a 
rallying cry for Union success in crushing the secessionist 
“slave power,” perhaps that of Heyer may likewise be a 
clarion call for an end to the festering sore of racism that 
continues to plague this nation 152 years after the end of 
slavery and 241 years after we declared that “all men are 
created equal.”

Pull down those Lee and Jackson statues and raise ones 
to Heyer and Ellsworth.

The New Civil War
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I did not take SEPTA or its predecessor, the Philadelphia 
Transportation Company or “PTC,” when I was a kid because 
I spent my early years upstate where public transportation 
sometimes involved pumping an outstretched arm with 
thumb raised in the traditional “hitchhiker-pleading” position. 
Hitchhiking has fallen on hard times because picking up 
strangers became dangerous for both drivers and riders. 

Bodies of one or the other occasionally turned up stuffed into 
car trunks or sectioned and scattered in roadside trashcans in 
different states. Hitchhiking died out, you might say. 

When I arrived in Philadelphia four decades back, the 
Market-Frankford Line, or “El,” was my lifeline. It got me to 
work and later to the New Jersey PATCO connection to school 
in Camden. The El took me out on weekend nights and would 
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T he influence of SEPTA on our lives is sometimes underestimated, even ignored.  SEPTA, 
the South Eastern Pennsylvania Transportation Authority, is responsible for running the 
commuter trains, buses and subways in Philadelphia and its Pennsylvanian suburbs. We 

take it for granted when it is working. We seldom think about it until we are rushing to get to work or 
home, or out for the night and it is not there for us because of weather, breakdowns or unexplained 
mysteries of urban life. 

HALF A CENTURY  

OF SEPTA 
By Michael  J.  Carrol l
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bring me home safely at any hour. It never slept in those days. 
The trains might stretch to a half-hour apart or more in the 
middle of the night. The cashiers may have gone home and 
you might have to pay the operator. The racket of the trash 
train might fool you into thinking you had a shorter wait but 
it took no prisoners or passengers. But the El ran 24/7 and 
always carried me home. 

I rode the El for my first decade in town, switched 
neighborhoods and SEPTA lines for a few decades and then 
mindlessly slipped into a seat on the Chestnut Hill West 
regional-rail line to get from home to work. The train was 
more or less reliable, except when it was not. It was sometimes 
tripped up by wet leaves, snow, ice, drooping power lines, 
shortages of train crews and sometimes for no ascertainable 
or at least no publicly disclosed cause. The train was easy and 

fairly comfortable and the crews were generally polite.
In recent years problems have showered down on thousands 

of Philadelphia-area regional-rail commuters: not enough 
trains, not enough seats, frequently changing and often 
inconvenient and abbreviated schedules, schedules which 
sometimes seemed like rough estimates of arrival and 
departure, or suggested or wished for, times. The chaotic 
climax was the defective welds during the summer of 2016 
that knocked out much of the regional-rail fleet.

When the trains broke last year I found a silver lining in 
the Silverliner problems. I rediscovered the 53 Bus with its 
competent and courteous drivers and its reputation as one of 
the fastest rides in town.  My favorite driver is Larry on the 
7:06 a.m. who, busy as he is, always has a greeting for the 
good-natured, if sometimes harried, passengers from Mount 



the philadelphia lawyer   Fall 2017 41

Airy, Germantown and North Philly. Passengers are quickly 
and safely deposited to the Broad Street Line subway, a part 
of the SEPTA system that, despite its age, works pretty well. 
Equipment shortcomings are offset by friendly, competent and 
vigilant operators.

My romance with the 53 stirred memories of another 
SEPTA bus route from my past. One early job was at 22 and 
Lehigh next to the shuttered Connie Mack Stadium and across 
from Dobbins Votech High School. Every weekday morning, 
I caught the 54 Bus at the Somerset El stop when it paused 
between one corner bar that boasted of man-eating Piranhas 
in its aquarium and another bar, “Pats,” which sometimes 
ejected patrons through doors and occasionally windows. I 
would hop on and stand or sit as the un-air-conditioned bus 
smoked, belched and lurched down Kensington Avenue, 

swayed right onto Lehigh Avenue and then crawled slowly 
westward, jerking to a stop every block and sometimes in 
between. The 54 was a close numerical cousin to the 53, but a 
distant relative in many other ways.

Closing in on a half century with SEPTA, I have moved 
from bus to bus and subway to subway, from 54 to 53 and 
from Market-Frankford to Broad Street lines. The SEPTA 
slogan from sometime in the 1970s was “You can't beat the 
System...the SEPTA System.” Who knows what lies ahead in 
my commuting future?

Maybe a silver lining.

Michael J. Carroll (mcarroll@clsphila.org), a public 
interest attorney, is a member of the Editorial Board of The 
Philadelphia Lawyer.

The chaotic climax was the defective welds during the summer 
of 2016 that knocked out much of the regional-rail fleet.
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TechnologyTechnology Technology

R
oughly 75 percent of 
consumers use duplicate 
passwords, many of which 
have not been changed 

in five years or more, according to a 
survey by Telesign,* a company that 
works with businesses to secure their 
users’ accounts. Of the people surveyed, 
about 40 percent admitted to having “a 
security incident,” that is, an account 
hacked, a password stolen or a notice 
received that personal information had 
been compromised, within the past 
year. Reduced to its core, the study 
confirms that using passwords such as 
“password” or “abc123” is no longer 
safe or sufficient. 

Still not convinced about the need for 
stronger passwords? A visit to Have I 
Been Pwned? (https://haveibeenpwned.
com/), a website created by Troy Hunt, a 
blogger and Microsoft regional director, 
could change a few minds. The site, 
which defines “pwned” as having an 
account that’s been compromised in 
a data breach, allows visitors to input 
their email address or username to 
determine if it has been compromised 
in a data breach. As of August 2017, 
the site catalogued 227 pwned sites, 
encompassing 3,914,073,118 accounts, 
or nearly 12 accounts breached for every 
person living in the U.S. And these are 
just results from large sites that have 
reported breaches, not all of them.  

If these statistics are not frightening 
enough, consider the challenge of 
creating passwords that are sufficiently 

complex to withstand brute forcing, a 
technique by which hackers use software 
and high-speed computers to rapidly 
generate random passwords. According 
to researchers at the Georgia Tech 
Research Institute, using brute forcing, 
hackers can crack eight-character 
passwords in less than two hours. Using 
the same process, however, researchers 
estimated that it would take 17,134 
years to break a 12-character password. 

The most common lament about 
using strong passwords is that they are 
challenging to remember especially 

if users must create different ones for 
every website into which they login. As 
a result, and to avoid dealing with this 
problem, many users either use simple-
to-crack passwords or use the same 
password for every website they access. 
They assume, incorrectly, that their 
passwords will never be hacked. 

While these studies did not focus 
on lawyers directly, it is reasonable to 
assume that the statistics are similar. 
But there is a difference. Lawyers have 
an ethical obligation to keep client 
information confidential, and a breach 

Passwords Managed

BY DANIEL J. SIEGEL

Data Breaches Are Making Password Management an  
Important Business Decision
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could be disastrous. One of the easiest 
ways to prevent a data/confidentiality 
breach is to use strong passwords to 
access your firm’s network or any 
website that stores client or other 
confidential or important information. 

Lawyers and law firms must heed the 
warning signs and use strong passwords 
that:

•  Are at least 12 characters long; 
•  Contain at least three of the following 

types of characters:
 o  Upper case letters (e.g., A-Z);
 o  Lower case letters (e.g., a-z);
 o  Numeric (e.g., 0-9);
 o  Special characters (e.g., @, !, $ 

or %);
•  Must be changed every 120 days; 

and
•  Are different for every website 

you visit so that if one password 
is hacked, the hacker cannot use it 
on other sites merely by going to 
different websites and attempting to 
login.

Because remembering so many strong 
passwords is a challenge, I recommend 
using a password manager, which is 
a program that can generate and store 
passwords. The following are among the 
most popular password managers. Each 
will work on your PC as well as your 
Android or iPhone smartphone and all 
do so in a secure/encrypted environment. 
Of course, these products are only as 
strong as the password you use for them, 

so be sure it is secure.
1PASSWORD 

(1PASSWORD.COM/)

This product stores passwords, 
account numbers and other important 
information. To help create a master 
password for any of the apps listed here, 
1Password has some suggestions on how 
to create a strong master password.

DASHLANE 

(WWW.DASHLANE.COM/)

Dashlane lets you automatically 
generate and save new passwords. It 
also stores logins, credit cards and 
other personal information and will 
autofill information on websites (like 
RoboForm). Dashlane also uses a 
website’s actual logo, making it easier to 
find the site.

KEEPASS 

(KEEPASS.INFO/)

KeePass offers many features common 
to other programs. It also boasts that it 
prevents passwords from being edited 
in a manner other programs do not. 
KeePass also allows users to export their 
passwords in generic formats, a feature 
not available in all programs.

KEEPER 

(KEEPERSECURITY.COM/)

Keeper’s interface places login buttons 
at the top of the screen, making it easier 
to enter information. It also has a vault-
to-vault sharing feature that allows you 
to share information with others.

Save, Share, Search and 
Manage Notes in the Cloud 
With Evernote

Evernote is giving Google Keep and 
Microsoft OneNote a run for their 
money in the world of digital note-
taking. Evernote is a tool that allows 
users to capture a note or memo in 
any format (web clip of a product, 
service review for reference, photo 
of a business receipt, audio file, text 
meeting or handwritten notes) and 
make it accessible and searchable on 
any mobile device.  

With Evernote, you can use as few or as 
many of the advanced note management 
tools as you would like, with a variety 
of them offered for free. Businesses and 
firms of all sizes can easily and securely 
create electronic signatures in addition 
to sending and managing documents. 
On top of text notes, users can also 
store images in Evernote with text 
included. It gives the option to either 
upload an image from a computer or 
snap one with a mobile device. Users 
also can upload PDF files, maintain 
links and archives of websites and 
record audio notes. 

Evernote is compatible with Android, 
BlackBerry, iOS, Kindle Fire, Mac 
and Windows, and works on the idea 
of having one or more electronic 
notebooks. Evernote is an ideal research 
tool for anyone who needs to produce 
scholarly references or citations. It 
also allows users to remain synced to 
local storage and refer to content while 
offline. 

Tech   BRIEFS
According to researchers at the  
Georgia Tech Research Institute,  
using brute forcing, hackers can  
crack eight-character passwords  

in less than two hours.  
Using the same process, however,  

researchers estimated that it  
would take 17,134 years  

to break a 12-character password.
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LASTPASS 

(WWW.LASTPASS.COM/)

LastPass is one of the oldest and most 
popular password managers. It has an 
easy-to-use interface that makes creating, 
saving and retrieving passwords easy. In 
addition, it encrypts user data on both 
the user’s local computer or device as 
well as in the program’s master vault.

ROBOFORM 

(WWW.ROBOFORM.COM/)

RoboForm has more features than 
some of its competitors. The program: 

•  Allows users to automatically login 
to accounts; 

•  Has a mobile browser that eliminates 
the need to switch from the app to 
another mobile browser; 

•  Has an excellent password generator; 
•  Stores personal data that can be used 

to fill in online forms with one click; 
and 

•  Will autofill and login to selected 
sites. 
MSECURE (HTTPS://WWW.

MSECURE.COM/)

MSecure is highly customizable, and 
stores logins in folders to make it easier 
to locate them. It also has a password 
generator that offers multiple options to 
comply with password requirements that 
differ among websites.

Regardless of whether you store your 
data using a password manager program, 
or using your memory, you should use 

strong passwords and not use the same 
passwords on all your logins. 

*https://www.telesign.com/resources/
research-and-reports/telesign-consumer-
account-security-report/

Daniel J. Siegel, (dan@danieljsiegel.
com), a member of the Editorial Board of 
The Philadelphia Lawyer, is the president 
of Integrated Technology Services LLC, 
a consulting firm that helps law offices 
improve their workflow through the use 
of technology. He is also the principal of 
the Law Offices of Daniel J. Siegel, which 
provides appellate, writing and trial 
preparation services to other attorneys, as 
well as ethical and disciplinary guidance. 

Because remembering so many strong passwords is a challenge,  
I recommend using a password manager,  

which is a program that can generate and store passwords. 
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WHETHER YOU ARE BILLING FLAT FEES, HOURLY OR VALUE BILLING, BILLING IS 
ALWAYS A NECESSARY EVIL. At the end of the day, if you do not bill your clients, you will not 
get paid. Among the many available options of billing software, Bill4Time and The Legal Assistant 
have consistently been the front runners. 
Bill4Time is a web-based time-billing software specifically designed for lawyers, consultants, 
entrepreneurs and freelancing professionals. Some of the features include time and expense 
tracking, project and client management and the ability to invoice. Bill4Time’s leading competitor 
is The Legal Assistant, a cloud-based law practice management software. The Legal Assistant has 
similar features including task management, email and fax integration and calendars. The biggest 
difference between the two products is the fact that Bill4Time offers a monthly package that is 
substantially cheaper than those offered by The Legal Assistant. Both products have been highly 
successful, yet Bill4Time has a slightly higher user-satisfaction rating. 

Tech  
UPDATE

FEATURES BILL4TIME THE LEGAL ASSISTANT

USER SATISFACTION 100% 97%

COMPATIBILITY WINDOWS & APPLE IOS WINDOWS & APPLE IOS

POPULAR CLIENTS SMALL/MEDIUM BUSINESSES,  
LARGE ENTERPRISES, FREELANCERS

SMALL/MEDIUM BUSINESSES, 
FREELANCERS

AREAS SUPPORTED USA, UK, INTERNATIONAL USA, UK

PRICE

$30/MONTH (LEGAL SOLO), 
$50/MONTH (LEGAL PRO), 
$100/MONTH (LEGAL 
ENTERPRISE)

$55/MONTH (ON-SITE VERSION, 
$63/MONTH (CLOUD VERSION) 

Bill4Time The Legal Assistant
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BOOK REVIEW

T
hose lines from the Broadway 
show “Hamilton,” refer to the 
secret meeting in New York 

between Representative James Madison, 
Treasury Secretary Alexander Hamilton 
and Secretary of State Thomas Jefferson, 
resulting in “The Compromise of 1790,” 
eventually leading to the establishment 
of our national banking system, and 
the Capitol moving from the North to 
Washington, D.C. New York Attorney 
General Aaron Burr, who knew the 
importance of being in “the room where 
it happened,” was excluded from that 
room where that decision was made. 
Google “The Room Where It Happens” 
from the musical for the whole picture.   

Although Philadelphia’s Home Rule 
Charter is often cited as the polestar 
of our local governance, we might 
never have known precisely what was 
happening when, from 1949-1951, 
the 15 Charter Commission members 
met, had it not been for the diary of 
Commission Member and Member of 
the three-person drafting Committee, 
Abraham L. Freedman, who was always 

prominently “in the room.”  This book 
contains Freedman’s diary, which reveals 
the disagreements, the arguments, and 
the politicking involved in organizing 
the Commission to do its work.  

Freedman’s extensive diaries detail 
not only how our Home Rule Charter 
came into being, but also how Freedman 
foresaw changes needed in racial and 
social justice causes, long before they 
came to prominence.  The many causes 
Freedman championed included his 
early efforts to integrate Girard College; 
making certain that the Commission on 
Human Relations was a body with real 
power to effectuate change; turning the 
City Solicitor’s Office into a highly 
skilled “law firm” where racial and 
ethnic diversity and intellectual rigor 

were at its core; his resolution of religious 
factionalism in the Jewish community; 
and his judicial and personal philosophy, 
his view from the bench of certain trials, 
and his views of improving the legal 
system.  In addition, he painted vivid, not 
always complimentary, portraits of the 
powerful and influential men he knew 
and worked with who then formed the 
heart of Philadelphia’s power elite. 

Freedman’s diary of important 
events of which he was a part forms 
the backbone of this meaty book.  His 
favorable portrait of Mayor and U.S. 
Senator Joseph S. Clark Jr., as political 
reformer and staunch supporter of merit 
selection, and his criticism of Mayor 
Richardson Dilworth as a patronage 
practitioner, whose backsliding on the 

By LYNNE M. ABRAHAM 

Abraham L. Freedman: The Man 
and His Thoughts 
Edited and with notes by  
Robert L. Freedman.
468 pages
$30, Amazon, 2016

‘The Room Where It Happened’
About the Man Who Loved His City and  
Helped Shape Its Future

“…No one else was 
in the room where it 
happened…
No one really knows how 
the game is played. 
The art of the trade, how 
the sausage gets made…”



reforms of merit selection instead of 
political patronage prompted Freedman’s 
sudden resignation as city solicitor, 
likely contrast sharply with the image 
some may have of these two men.

This book also includes tributes, 
observations, and anecdotes about offered 
by some of his law clerks including Judge 
Jed S. Rakoff, Past Chancellor David H. 
Marion and Barton J. Winokur, as well 
as tributes from former ABA President 
Jerome J. Shestack, former City Solicitor 
and Past Chancellor Sy Kurland, Judge 
Dolores K. Sloviter and more.  

This book will remind us that while 
we often take note of the singular 
importance of Philadelphia’s Home 
Rule Charter in our local governance, 
alas, we have relegated the drafters, the 
process, and Freedman especially, to a 

distant memory. Fortunately, not only 
was Freedman in many a room where 
the reforms were put into effect, he was 
no mere observer or scrivener, but was a 
protagonist in virtually every important 
decision for at least three decades 
and helped set the course of the anti-
discrimination and “good governance” 
movement in Philadelphia during the 
40s and 50s.  The Charter movement 
also lead to the consolidation of different 
governments of the City and County and 
ushered in the replacement of the long-
entrenched Republican Party with the 
“new” Democrats and the long sought 
‘elimination’ of political cronyism and 
patronage. 

I had the good fortune to meet Judge 
Freedman only once.  I applied to be his 
law clerk when he was a federal judge.  

He was considered one of the most gifted 
jurists on that bench, and working for him 
was a coveted plum position.  From the 
moment he invited me into his chambers 
for a personal interview, I knew he was 
a man of stunning brilliance, worldly 
knowledge and stern, but thoughtful, 
countenance. Although I did not get the 
job, I never forgot that encounter.

For anyone who loves this city and 
wants to know how we came to be what 
we are from a man who was in the rooms 
where it happened, this book is a “must 
read.”

Lynne M. Abraham (labraham@
archerlaw.com) is a partner at Archer & 
Greiner P.C.
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Freedman’s extensive diaries detail not only how our Home Rule Charter 
came into being, but also how Freedman foresaw changes needed in racial 

and social justice causes, long before they came to prominence.



2006
Philadelphia Bar Foundation 30th Street Station Soiree Raises $275,000

That Was Then
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Joseph A. Sullivan (top photo, center), special counsel and director of pro bono programs 
at Pepper Hamilton LLP, accepted the Citizens Bank Pro Bono Award on behalf of Pepper 
Hamilton before the Hamilton Gala on Nov. 9. Pictured with Sullivan are Robert D. Lane 
Jr. (left), president of the Philadelphia Bar Foundation, and Christopher Ritchie of Citizens 
Bank. The Citizens Bank Pro Bono Award was established to recognize local law firms that 
excel in the delivery of pro bono legal representation and celebrates their efforts to develop 
innovative, comprehensive strategies that encourage attorneys to incorporate pro bono work 
into their general practices. Frank Cervone (left) executive director of the Support Center for 
Child Advocates, accepts the Philadelphia Bar Foundation Award, which is given annually to 
an attorney working in the nonprofit legal services community. 

Lenore Carpenter of Equality Advocates of Pennsylvania (above) 
accepts one of three Morris M. Shuster Fellowships prior to the 
Nov. 9 Hamilton Gala as James Malone looks on. The Shuster 
Fellowships assist public interest lawyers who have completed 
five or more years of service but face large student loan obligations 
that threaten their ongoing service as public interest lawyers. 
Erica Bacich of Women Against Abuse and Kimberly Krzyzaniak 
of SeniorLAW Center also received Shuster Fellowships at the 
event. Nearly 500 people attended the Andrew Hamilton Gala 
at 30th Street Station, where the theme was Neighborhoods of 
Philadelphia. The event raised $275,000 for the Philadelphia Bar 
Foundation, which uses the proceeds to fund public interest law 
agencies in Philadelphia. 






