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1. LOOK WELL AHEAD

Since we are not encased in metal, it 
is essential for the rider to see problems 
far down the road. It is too late to notice 
a broken muffler when you are about to 
ride over it, too late to realize you are 
in a blind spot when the car in the right 
lane drifts toward you, too late when 
the deer is literally in your headlights. 
The same is true for trial work. For 
instance, it is generally too late to 
compose your closing argument the 
night before the jury will hear it.  I start 
working on it days before, during the 
lawyer down-time that accompanies the 
court’s opening instructions to the jury. 
I write down what was so important that 
everyone heard it at the beginning, even 
those not finally selected as jurors. There 
is the definition of reasonable doubt – 
exceedingly high by design because a 
false positive (the innocent convicted) is 
the ultimate system breakdown. 

There is also the lack of any obligation 

on the part of the defendant to testify, 
although in an age of social media 
comment about anything, it is a rare case 
in 2016 where my client does not tell his 
side of the story, as messy as that may 
eventually become. Finally, there is the 
instruction that the comparative number 
of witnesses called by one side or the 
other does not matter.  Fortunately, the 
criminal justice system does not follow 
the approach of Gen. Nathan B. Forrest 
during the Civil War, of “getting there 
firstest with the mostest.” At a jury 
trial this past June, the Commonwealth 
called the alleged victim, followed by 
a responding officer, the detective who 
took my client’s statement in broken 
English, and the sergeant who retrieved 
the surveillance video that ultimately 
acquitted my client of aggravated 
assault.  When it was our turn, the sole 
witness was the defendant, because his 
English-fluent daughter could not take 
time from her job as a medical assistant 

P
eople eventually realize that I ride to work. There is no other 
explanation for the Hi-Viz jacket with body armor, the boots that 
could have been lifted from an infantry museum, the message 

from my mechanic that the new chain went on just fine. The jacket yields to 
a suit, the boots to Allen Edmonds, but the mindset of motorcycle survival 
remains with me throughout the working day. For cycle survivors, riding 
is not an escape from the restrictions of responsible society. It has nothing 
in common with the masked man who pops a wheelie the entire length of 
the Girard Street Bridge. Instead, it is total focus: predicting which cars 
will abruptly turn in front of me, scanning the road constantly for debris, 
and always checking mirrors before I stop, for the texting driver who does 
not notice the red light. Three rules of cycle survival have also served me 
well in the courtroom: (1) look well ahead; (2) look where you want to go; 
and (3) develop total situational awareness. Despite the rules, something 
unexpected happens on every ride, like the cloudburst on the Pennsylvania 
Turnpike, in the mountains near Pittsburgh, surrounded by semi-trailers. 
Aside from preparation, improvising under deteriorating conditions is 
another necessary aspect of trial work.
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on the Main Line, and his former spouse 
had left him over the financial pressures 
that followed criminal charges and 
temporary incarceration.  The court’s 
opening instructions to potential jurors 
provide a good framework for closing 
argument, and the length of these 
instructions gives counsel a good hour 
or so to work on closing themes before 
testimony even begins.

The importance of looking well ahead 
surfaces during many other aspects 
of trial. It is too late to fret over a bad 
answer when you still have good issues 
to cover.  Getting the negatives out of 
the way on direct is another way of 
looking well ahead. By the time the 
Commonwealth asks your client about 
his theft conviction from five years ago, 
the jury will already have heard it from 
the defendant, with an explanation that 
when he was guilty he entered a plea, 
but not this time. Overall, it is too late 
for regrets when there is still time to 
salvage the situation. So look well 
ahead.

2. LOOK WHERE YOU WANT TO 

GO

A strange but absolute rule of cycling 
is that the bike goes where you look. It 
is a mysterious bond between man and 
machine, and I am told that horses do 
the same thing. If I look at the slippery 
rail tracks in the middle of 12th Street 
southbound toward Center City on a 
rainy evening, I will inevitably ride on 
them, with potentially disastrous (or at 
least embarrassing) consequences.  If 
I had looked this morning at the metal 
plate that the Philadelphia Streets 
Department had loosely nailed down to 
cover an expanding sinkhole under Kelly 
Drive inbound, there is an excellent 
chance I would have hit one of the 

fastening spikes head on. This tendency 
is called object fixation, and the cure is 
to look well ahead.  If you look to the 
exit of a curve, moderate your speed 
going in and gently accelerate coming 
out, you will arrive safely at that exit 
point. But if you look at the guardrail 
at the edge of the same road, there is an 
equally strong chance you will run into 
it and miss dinner with family. 

If we look where we want to go 
during cross-examination, we will focus 
on the three issues that matter, and end 
on a high note. Otherwise, we will ask 
one question too many, argue with the 
witness in a futile attempt to undo the 
damage, and then end on the lowest note 
of all - an objection sustained on cross. 
My discipline for cross-examination 
preparation is to identify the handful 
of issues that matter, and then write 
each question out, limited to a single 
line of text. This forces me to be brief, 
and to truly ask one question instead 
of the compound, endless type that 
elicits uncomprehending silence from 
the witness, and confusion from the 
jury. I began the discipline of writing 
out questions as an associate at White 
and Williams LLP, as a way to prepare 
for depositions of people who would 
readily steamroll an inexperienced 
young lawyer. The partners I worked 
for derided the practice, but I should 
have explained that I do not actually 
read the questions.  Instead, this level 
of preparation frees me to listen to the 
witness, and follow their lead down 
unexpected areas of inquiry. This 
preparation also frees me from the 
need to take notes, which I have never 
understood. It is impossible to think of 
the next question while writing down 
the answer to the question that preceded 
it, and since nobody has a written record 

of what the witness just said, attempting 
to generate a verbatim transcription 
is a waste of time, an activity that 
would require jurors to accept your 
recollection as true, when they have just 
been told that nothing the lawyers say 
is evidence. Looking well ahead shows 
in preparation. Look where you want to 
go, and you will tend to end up there.

3. TOTAL SITUATIONAL 

AWARENESS

Total situational awareness (TSA) is 
the result of good riding habits that keep 
me out of trouble before it happens. 
TSA encourages me to move away from 
the angry dog straining at the leash, to 
anticipate the myriad hazards that a 
driver has no reason to be concerned 
about. There is undeniably a sixth 
sense at trial, where TSA guides you 
in action that is not taught anywhere 
else.  In the aggravated assault case 
last June, I began my closing argument 
with two words: “I’m disappointed.”  
Having caught the jury’s attention by 
starting not with the injustice of it all, 
but with an apology, I explained that I 
was disappointed with the complaining 
witness, for dismissing my client’s 
concerns about the property damage 
he had caused as “bullshit,” and even 
more disappointed with my client, for 
not simply walking away - going back 
inside the apartment building where 
he worked as a superintendent and 
allowing the complainant to continue 
ranting over the perceived deficiencies 
of the building.  I then reminded the jury 
that this trial was not about manners or 
morality, but instead about deciding if 
the evidence supported all elements 
of the first-degree felony known as 
aggravated assault. Ultimately, the jury 
agreed that it did not.
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Similar to cross-examination preparation, I identify at most 
five areas for discussion with the jury, and then write a series 
of single sentence observations under each topic. I never use 
the outline before the jury, but find that I can reliably visualize 
it, especially if I succeed in making it sufficiently compact 
to fit on one sheet of legal-sized paper going sideways.  For 
this closing, the opener eluded me until minutes before I 
stood up, and the only way I can explain it is TSA.  The jury 
needed confirmation that my client should not have deployed 
a box cutter after enduring five minutes of insults from the 
complaining witness, but that still did not result in aggravated 
assault, where as my client explained on the stand, no contact 
was intended or accomplished.

The more cases you try, the more 
TSA reminds you to rephrase for the 
witness who understood your question 
but pretends not to, and to look 
interested and even take notes as the 
judge gives a closing jury charge that 
you have heard many times before.  
TSA ensures that you do not bore the 
jury, infuriate the judge or alienate 
your adversary to the extent they will 
do anything to see you fall.

4. CLOSING THOUGHTS

Rules help, but it is also important to 
function when the foundation has been 
pulled out from under you. On a recent 
Friday, I could not resist riding to 
Newark, N.J. for a Rule 16 scheduling 
conference. The practical benefits 
included free parking, sufficiently 
distant from the courthouse so I could 
stow my riding gear and assume a lawyerly appearance in 
private. The conference yielded the prompt deadlines we want 
in a plaintiff’s case, and when I emerged from the courthouse 
around noon, it was easily 95 degrees. I went through the 
familiar drill of unlocking the bike, power on, pull in the clutch 
and press the start button, only to get nothing. Not even a click. 
I could have despaired and called home. Instead, I realized that 
the contact points of the starter motor might be wearing out, 
and (with a short prayer) rolled the bike forward a few feet. 
This time I got a small spark, and after a few more feet of 
rolling, success.  I was soon taking the long way home, riding 

west across New Jersey on Route 78 to Easton, Pa., so I could 
visit a colleague in nearby Allentown before riding back home 
to East Falls.

I experienced the courtroom equivalent of starter failure in 
an armed robbery trial last fall, when the co-defendant who had 
previously been on board to exonerate my client went south.  
He initially refused to testify, on grounds that the affidavit 
he had previously supplied said it all.  The presiding judge 
leaned toward me upon hearing this, concerned that I had held 
something back in discovery. I had not, and our judge assumed 
a more relaxed posture as the assistant district attorney held 
up her copy of the affidavit. Seeing that I had played fair, our 

judge reciprocated by dismissing the 
jury and then admonishing the witness 
that he had no Fifth Amendment right 
to silence since he had been sentenced 
for the same conduct at issue, and that 
he would be held in contempt for each 
question he refused to answer.  That 
solved the reluctance problem, but then 
the substance went south as well.  The 
co-defendant who previously admitted 
to having the silver revolver now 
denied having any gun at all, invoking 
a silver-colored cell phone, and being 
pressured to plead guilty. Fortunately 
he was willing to authenticate the 
transcripts of prison phone calls where 
he repeatedly stated that my client 
had done nothing wrong, and this 
was enough for my client to avoid a 
mandatory minimum sentence. 

Looking well ahead did not reveal the 
witness meltdown, but looking where 

I wanted to go reminded me to use the telephone transcripts 
to bring this recalcitrant witness back to reality. Like riding 
across town or cross-country, a distinguishing characteristic of 
trial work is unpredictability. Sometimes, through no fault of 
our own, it comes down to improvisation. If we did not like 
risk, we wouldn’t be doing this.

Richard H. Maurer (rhmaurer@flammlaw.com) is a partner 
at Flamm Walton Heimbach and Lamm, PC.  

But if you look at  
the guardrail at  
the edge of the  

same road, there  
is an equally strong 
chance you will run  

into it and miss  
dinner with family. 


