
I had just finished up a complicated two-week trial when I 
was asked if I would like to work on a new pro bono matter 
on behalf of several individuals who had recently lost their 
jobs as a result of a Pennsylvania law.  The Pennsylvania 
General Assembly had recently passed amendments to The 
Older Adults Protective Services Act (OAPSA), 35 Pa. Stat. 
Ann. §§ 10225-101-10225.5102, that, among other things, 
permanently barred anyone who had been convicted of a 
disqualifying criminal offense at any time in his or her life 
from holding any employment position at a residential care 
facility – regardless of the nature of the crime, the date of 
the conviction, the needs of the employment position, or 
the rehabilitative efforts the individual had made since the 
conviction. If someone had a single disqualifying conviction, 
they were permanently ineligible for employment. Period.

At that time, I had neither heard of OAPSA nor even 
considered my own beliefs on what effect, if any, a prior 
criminal conviction should have on an individual’s ability to 
obtain employment.  But a single meeting with a gentleman 
named Earl Nixon brought the issue sharply in focus for 
me.  Prior to OAPSA’s passage, Nixon had been in charge 
of an assisted living facility at the University of Pittsburgh 
Medical Center. Notwithstanding his exemplary work history, 
OAPSA suddenly prevented Nixon from continuing to work 

in the field because more than 
30 years earlier, at the age of 
19, he had been convicted 
of a minor drug offense. The 
fact that he was licensed, 
had more than a decade of 
caregiving experience, and had 
the glowing recommendation 
of his employer was entirely 
irrelevant – the law declared 
him forever unfit to work in 

his chosen profession and there was no way for him to show 
otherwise. In fact, Nixon was forced to move out of state to 
continue working in his profession.

So I jumped at the chance to participate in a new challenge, 
in an area of the law I knew almost nothing about, in order 
to help people who I came to strongly believe were being 
treated unfairly.  Convinced that the law was irrational and 
unreasonable, I joined a team of talented attorneys – including 
David Wolfsohn of Hangley Aronchick, Sharon Dietrich 
and Janet Ginzberg of Community Legal Services, and Seth 
Kreimer of the University of Pennsylvania Law School – to 
bring an “as applied” challenge to OASPA’s employment 
prohibitions. Rather than taking on the law facially (or as 
applied to everyone), we strategically chose to challenge the 
constitutionality of OAPSA’s employment ban as applied 
to our group of petitioners, who each had a decades-old 
conviction that bore no relation to his or her current fitness 
for employment, as demonstrated by the impressive work 
histories they had accrued in the interim. 

After much work, our constitutional challenge was 
successful: In 2001, the en banc Commonwealth Court of 
Pennsylvania held that OAPSA’s lifetime employment ban 
was unconstitutional as applied to the individual petitioners, 
Nixon v. Commonwealth, 789 A.2d 376 (Pa. Cmwlth. 2001), 

In many ways, the year 2000 seems like eons ago.  Bill Clinton was 
president, our computers had just made it through the turn of the 
century without creating Armageddon, and no one had yet heard 

of a Kardashian.  It was also the year that I – then a young associate 
at Hangley Aronchick Segal & Pudlin – decided to pick up a pro bono 
matter that ultimately would take me on a 15-year journey.  

MY 15-YEAR  
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HOW A SINGLE CASE CAN BECOME  
THE ENDEAVOR OF A LIFETIME



and two years later, the Supreme Court of Pennsylvania 
affirmed, Nixon v. Commonwealth, 839 A.2d 277 (Pa. 2003). 

After the glow of victory subsided, we began to consider 
next steps. The direct impact of the “as applied” challenge 
was necessarily limited to the individual petitioners who had 
brought the challenge – but the courts’ rationale equally applied 
to the tens of thousands of similarly situated individuals in 
Pennsylvania who were irrationally barred from employment 
due to prior convictions. Though it may seem naïve in the 
current climate of legislative gridlock, we initially assumed 
that the General Assembly, recognizing the constitutional 
infirmities in OAPSA that the courts had identified, would 
create a more reasoned and rational framework for employment 
standards at residential care facilities.

We were wrong. In the decade that followed the Nixon 
decision, various bills and amendments to OAPSA were 
occasionally raised in the legislature but none progressed 
far in the process. We would monitor such efforts, fresh with 
hope that each new legislative class 
would remedy the unconstitutional 
law, only to be disappointed as 
sporadic bills on the topic would die 
in committee.  

While monitoring these 
irregular legislative efforts, I took 
time to further develop my own 
thoughts on the broader issue of 
reintegrating those with criminal 
convictions back into society. 
Today, more than 70 million people 
in the United States have a criminal 
record, which works out to nearly 
one in three adults. According 
to a recent published survey of 
the Society of Human Resource 
Management, more than 90 percent 
of companies perform criminal 
background checks on some or all 
job candidates and many routinely 
deny employment to anyone with 
a criminal conviction regardless of 
work experience or job requirements. 

Pause for a second, get beyond any of your initial reactions, 
and genuinely ask yourself: does that make sense? No. No, it 
does not.

Barring all individuals with prior criminal convictions from 
employment is antithetical to any concerns for rehabilitation 
and reintegration into society. An individual who has 
successfully completed his or her punishment after a crime 
should not be further stigmatized by being unable to get a job. 
Indeed, recidivism rates are substantially lower for individuals 
with steady employment opportunities; public safety is thus 
harmed by statutory employment bars like OAPSA or hiring 
practices that automatically exclude individuals with criminal 
records. Moreover, allowing those with prior criminal 
convictions to reenter the work force saves public tax dollars 
by avoiding the high costs of corrections and social services 
like unemployment benefits. To successfully reintegrate an 
individual with a record back into society is the epitome of a 

win-win situation.
In addition to making for bad public policy, lifetime 

employment bars such as that in OAPSA are based upon a 
faulty premise: namely, that a past criminal act is indicative 
of an increased risk of future criminal behavior. Rigorous 
social science studies have now confirmed that after a limited 
number of years – four to seven years for a single conviction 
and no more than ten years for multiple convictions – an 
individual with a prior criminal conviction is no more likely 
to commit a criminal offense than any member of the general 
public. Lifetime employment bars like OAPSA, which are 
based on an irrebuttable presumption of "once a criminal, 
always a criminal," are simply unsupported by applicable 
social science studies. 

I have come to believe that the impact a prior criminal 
conviction should have on potential employment requires 
a more balanced and fact-specific approach:  Under certain 
circumstances, a prior conviction may in fact be relevant to 

the fitness of a specific candidate or 
employee for the requirements of a 
specific job. Those determinations, 
however, must be made on 
an individualized basis, with 
appropriate consideration of all 
relevant factors, including the 
nature and severity of the crime, the 
time elapsed since the conviction, 
the efforts at rehabilitation and 
reintegration the individual has 
made in the interim, and the specific 
job requirements of the position. The 
decision whether to hire or retain 
an individual with a past criminal 
conviction is not amenable to a one-
size-fits-all solution. And lifetime 
bans that completely preclude an 
employer from hiring an individual 
with a record (often decades old) – 
even if the employer believes the 
candidate is well-qualified for the 
position notwithstanding the prior 

conviction – are sheer madness.  
Given these thoughts, it was no coincidence that one of my 

first acts upon opening my own firm in 2015 was again to 
challenge OAPSA’s lifetime employment ban.  Deciding that 
we could no longer wait for the General Assembly to amend 
the law, I again partnered with Community Legal Services 
and Seth Kreimer, along with Robert LaRocca of Kohn Swift 
& Graf, to bring a challenge to OAPSA – this time arguing 
that the law was facially invalid and unconstitutional as to 
all Pennsylvania citizens. As with the earlier case, our lead 
petitioner’s story was highly compelling: Tyrone Peake was 
barred from employment due to a single brush with the law 
34 years ago, when, at the age of 18, he rode with friends 
in a stolen vehicle. Even though Peake successfully served 
probation without incident at the time of arrest and had not 
been in trouble with the law in the more than three decades 
since, OAPSA forever barred him from working in a covered 
facility.

Barring all individuals with 
prior criminal convictions 

from employment is 
antithetical to any 

concerns for rehabilitation 
and reintegration into 

society. An individual who 
has successfully completed 

his or her punishment 
after a crime should not 
be further stigmatized by 
being unable to get a job. 
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Thankfully, we were again successful. On December 30, 
2015, the unanimous Commonwealth Court of Pennsylvania, 
sitting en banc, ruled that OAPSA’s lifetime employment 
ban was facially unconstitutional and could no longer be 
enforced by the Commonwealth.  Peake v. Commonwealth, 
No. 216 M.D. 2015, 2015 Pa. Commw. LEXIS 585 (Dec. 30, 
2015). Recognizing the inherent constitutional infirmities 
with the law, Hon. Mary Hannah Leavitt, President Judge, 
Commonwealth Court of Pennsylvania, wrote that OAPSA’s 
lifetime employment ban “violates due process . . . because it 
goes beyond the necessities of the case and is not substantially 
related to the Act’s stated objective of protecting older adults.” 
Id. at *38. Noting that OAPSA’s “current blanket prohibition 
lacks fine-tuning because it treats all the enumerated crimes, 
regardless of their vintage or severity, as the same even though 
they present very different risks of employment,” the court 
recognized that “it defies logic to suggest that every person 
who has at any time been convicted of any of the crimes 
listed in Section 503 of the Act, including misdemeanor theft, 
presents a danger to those in an Act-covered facility.” Id. at 

*35-36 (emphasis in original). The court declared OAPSA’s 
employment ban facially unconstitutional and enjoined 
the Commonwealth from further enforcement of the law.  
Id. at *38.

The decision was not only a great victory for the petitioners 
and for the tens of thousands of Pennsylvanians who previously 
had been barred from employment in covered facilities, but, 
on a personal level, it was the culmination of a 15-year pro 
bono matter I had begun in what feels like a lifetime ago.  My 
seemingly innocuous decision in 2000 to jump into a pro bono 
matter started me on a path into broader involvement in the 
important public issues of reentry and reintegration of those 
with a prior criminal conviction.

So be prepared the next time a potential pro bono matter 
comes across your desk.  You not only have the opportunity to 
help someone in need, but you never know the adventure or 
potential societal impact that awaits you. 

Peter H. “Tad" LeVan (plevan@levanlawgroup.com) is the 
founder of LeVan Law Group LLC.

“It defies logic to suggest that every person who has at any time been 
convicted of any of the crimes listed in Section 503 of the Act, including 

misdemeanor theft, presents a danger to those in an Act-covered facility.”


