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A WEEK 

By M. Kel ly  Ti l ler y

I mailed the first on Inauguration 
Day, Jan. 20, 2017, and I have sent 
him nine more to date.  I simply 
include my card and a Pennsylvania 
Bar Foundation bookmark bearing 
Benjamin Franklin’s now eerily 
timely quote, “A Republic … if you 
can keep it.”  

I have not yet received a response.  
Nor have I seen or heard any 
indication that he has read the 
Constitution.  Ever.  While not 
holding my breath, I will continue to 
send one every Friday, for the next 

199 weeks.  If he remains in office…  
and if we all survive.

You may say this is futile and that 
the 208 pocket Constitutions will be 
dutifully filed away with all the other 
“negative” mail he receives.  Perhaps 
they will someday merit their own 
box on a shelf in the “Donald J. 
Trump Presidential Library.”  Dusty 
and still unread, to be discovered 
by some presidential historian years 
from now, to be mentioned only in 
a footnote of some tome about how 
this nation got collectively drunk one 
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I f President Donald J. Trump serves a full four-year term 
(U.S. Constitution, Art. II, Sec. 1) (a big if), he will serve 
a total of 208 weeks and five days.  For each of those 

10 score and eight weeks, he will receive, from me, via U.S. 
Postal Service (Art. I, Sec. 9, Cl. 7), a pocket- sized, numbered 
copy of the U.S. Constitution, provided free of charge by 
the Pennsylvania Bar Association and the Pennsylvania Bar 
Foundation.





night and woke up the next day with President Trump.
It is well to remember that the Constitution requires that 

“Before he enter on the Execution of his Office, he shall take 
the following Oath or Affirmation:

“I do solemnly swear (or affirm) that I will faithfully 
execute the Office of the President of the United States, and 
will to the best of my Ability, preserve, protect and defend the 
Constitution of the United States.”  (Art. II, Sec. 1, C1.8)

And he did so.  At noon on Jan. 20, 2017.  A moment that 
may live in infamy. 

One would think that he would have read it by then.  Or by 
now.  

After all, it is what he swore to 
preserve, protect and defend.  And it 
is “the supreme Law of the Land.” 
(Art. VI, C1.2)

While it is longer than a 
140-character tweet (about 25 
words), the Constitution is only 
7,591 words in length, including 
all 27 amendments.  Assuming he 
is an average reader, at 200 words 
per minute, it would only take him 
38 minutes to read the whole thing.  
About the time it takes to play three 
holes of golf at a Trump course.  Or 
do his hair.

While scores of his statements, 
speeches, tweets and policies 
evidence that he has no clue what 
the Constitution says or means, you 
may say that he is not a lawyer or 
a Constitutional scholar.  But since 
he took an oath to it and it is the 
foundation of the Republic he leads, is it not too much to ask 
that he sit down one night and actually read it?

If he did, he at least would not make such fundamental 
errors as the following.

In a meeting last July with House Republicans, Trump said 
he wants to protect Article XII.  But there is no Article XII.  
The Constitution has only seven articles and 27 amendments.  
On “Meet the Press,” he told Chuck Todd that the Constitution 
does not provide for birthright citizenship.  Clearly, he has not 
read the first sentence of Section 1 of Amendment XIV.

Ironically, Trump would probably not have been able to 
pass the Interpretation Tests used in the Jim Crow South 

to disenfranchise blacks.  Such tests required an applicant 
for voter registration to “understand and give a reasonable 
interpretation of any section of the U.S. Constitution.”  Not 
without additional irony, in a case brought by U.S. Attorney 
General Robert F. Kennedy in 1963, federal Judge John Minor 
Wisdom held such tests unconstitutional, stating, “this wall, 
built to bar Negroes from access to the franchise, must come 
down.”  U.S. v. State of Louisiana, 225 F. Supp. 353 (E.D. LA. 
1963).  

Trump has had several close encounters with the Constitution 
already.  During the campaign, he advocated jailing anyone 
who burns an American flag, until advised that the Supreme 

Court had ruled such acts protected 
by the First Amendment.  Texas v. 
Johnson, 491 U.S. 397 (1989).  He 
learned of The Emoluments Clause 
(Art. I, Sec. 9, C1.8) when accused 
of receiving monies in his businesses 
from foreign governments.  He 
learned of the Anti-Export Tax 
Clause (Art. I, Sec. 9, C1.5) when 
he proposed taxing imports and 
exports.  While proposing a $54 
billion increase in defense spending, 
he may have learned that no such 
appropriations can “be for a longer 
Term than two Years.” (Art. I, Sec. 
8, C1.12).  He does seem aware 
of his broad power to appoint 
“Ambassadors,” “other public 
Ministers and Consuls,” “Judges of 
the Supreme Court” and a myriad of 
“inferior Officers” (Art. II, Sec. 2, 
C1.2), amounting to roughly 4,000 

positions, 1,200 of which require Senate confirmation, but to 
date, he has filled only about 115, less than 3 percent.  Might 
not be enough family members, Breitbart editors, generals or 
billionaires to fill them all.

And, of course, Judges James L. Robart of Washington, 
Derrick K. Watson of Hawaii, and Theodore D. Bhuang of 
Maryland and the Ninth Circuit Court of Appeals schooled 
him on the Supremacy Clause (Art. VI, C1.2), the Fifth 
Amendment, and the First Amendment when they stopped his 
“Muslim Ban.”  

I have always found it curious that the oath is “to preserve, 
protect and defend” the Constitution, not the people or 
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But since he took  
an oath to it and  

it is the foundation of  
the Republic he leads, 

is it not too much  
to ask that he  

sit down one night  
and actually read it?
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the nation.  And certainly not his 
presidency, his political party, his 
power, his businesses or his family.  

James Madison’s “Notes of Debates 
in the Federal Convention of 1787” 
reports that the Committee of Detail 
draft delivered to the Constitutional 
Convention by John Rutledge of South 
Carolina on Aug. 6, 1787 included a 
required presidential oath, but only the 
first part of what was eventually agreed 
to.  A few weeks later, on Aug. 27, 1787, 
Madison and Col. George Mason, both 
of Virginia, moved to add:

“and will to the best of my judgment 
and power preserve protect and defend 
the Constitution of the U.S.”

While James Wilson of Pennsylvania 
thought it unnecessary, the motion 
passed 7-1, with two abstentions, 
Massachusetts and North Carolina. 
Delaware voted “No.”

Madison’s “Notes” cites to a “draft 
as finally agreed to” on Sept. 17, 1787 
which includes the second part of the 
oath using the words “judgment, and 
power,” but not “ability.”  But shortly 
thereafter, “Ability” was substituted 
so as to diminish the power of a 
president’s judgment in deference to 
the Constitution.  The Oath is the only 
sentence in the Constitution in quotes.  
Madison, its principal author, father of 
the Constitution, took it himself twice – 
1809 and 1813.

While that change is significant, there 
remains a qualifying phrase that could 
prove to be troubling – “to the best of 
my Ability.”  Well, if one is unable or 
unfit, what good does the oath do?  The 
Constitution and the Republic would be 
in jeopardy.

Fortunately, there are other self-
preservation provisions of the 
Constitution that can save it (and 
us), should saving be required.  Of 

course there is the nuclear option – 
impeachment  for “Treason, Bribery, or 
other high Crimes and Misdemeanors” 
(Article II, Section 4).  Two presidents 
have been impeached – Andrew Johnson 
and Bill Clinton, but none convicted.  
Since conviction requires a two-thirds 
vote of the Senate after trial (Article 1, 
Section 3, C1. 6) and President Trump’s 
Republican Party holds a majority of 
the seats, impeachment and conviction 
are very unlikely.  Unless the president 
goes completely off the rails and/or 
Republicans put country ( if not planet) 

before party.
Then there is the little-known and 

never-used (except in movies) Section 
4 of the 25th Amendment, ratified 
in 1967.  In the event that the vice 
president and a majority of Cabinet 
members (now eight of 15) transmit 
to the president pro tempore of the 
Senate and the speaker of the House 
of Representatives “their written 
declaration that the President is unable 
to discharge the powers and the duties 
of his office,” “the Vice President shall 
immediately assume the powers and 



duties of the office as Acting President.”
Acting President Pence.  Not sure that sounds any less 

disconcerting than President Trump.
But to this “coup d’etat” provision is a “counter-coup” 

clause.  At any time thereafter during his term, the resident 
can transmit his own declaration “that no inability exists” and 
automatically “resume the powers and duties of his office.”

But wait.  There is another catch – he can do so, “unless” the 
vice president and majority of the Cabinet “within four days” 
transmit a second declaration that he is “unable.”

At that point, or “thereupon,” as the Amendment says, 
“Congress shall decide the issue,” unless two-thirds of both 
houses determine he is “unable,” “the President shall resume 
the powers and duties of his office.”

As with impeachment, this is very unlikely to happen, 
considering the apparent loyalty of Vice President Pence and 
the Cabinet generals and billionaires and that Republicans 
comfortably control both houses.

But a man’s reach should exceed his grasp … or what’s a 
Republic for?

Last summer, here in the Cradle of Liberty, not five miles 
from where the Founders completed their work on our 

Constitution, Khizr Khan, a Muslim lawyer and father of a 
U.S. Army captain killed in Iraq, gave a passionate speech 
on country, sacrifice, liberty and equal protection of the laws.  
He memorably said, as he waved about his pocket copy of the 
Constitution: 

“Donald Trump, you’re asking Americans to trust 
you with our future.  Let me ask you: Have you ever 
read the U.S. Constitution?  I will gladly lend you my 
copy.  In this document, look for the words “liberty” 
[Preamble; Article V] and “equal protection of law.” 
[Amd. XIV, Sec. 1]

As the Ninth Circuit Court of Appeals decision in 
Washington v. Trump, upholding the injunction against his 
“Muslim Ban” makes painfully clear, Trump has still not read 
the Constitution.

So, I will keep sending him a copy.  Once a week. 
  

M. Kelly Tillery (tilleryk@pepperlaw.com) is a Partner in the 
Intellectual Property Department at Pepper Hamilton, LLP and a 
member of the Editorial Board of The Philadelphia Lawyer.
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I have long kept a box of pocket Constitutions near the 
front door of my home and one in my office.  Any visitor 

to my home or office is treated to a copy.  Although my 
children are amused by their father’s eccentricities, they, too, 
now never allow their friends to leave without a copy.

These wonderful gifts are available free from the 
Pennsylvania Bar Association and Pennsylvania Bar 
Foundation.  

Pocket Constitutions




