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“Well,” I said, “I hope you don’t think you can get away with 
not paying, either.”

“Well,” he answered, “if I was gonna do that, why would I 
have told you? No, if I can’t meet the fee, I’ll tell you up front.”

“O.K., tell me why you need me, and I’ll tell you what it will 
cost.” “Fair enough,” he said, “let me lay it on you.”

Barrie’s tale of woe wasn’t much of a tale.  He had been 
caught coming out of a deserted factory building in the middle 
of the night, and was charged with those Siamese triplets of the 
criminal law: burglary, larceny, and receiving stolen goods.  He 
had a preliminary hearing and was “held for court,” with the 
magistrate setting bail at $5,000, which a neighborhood bail 
bondsman had posted upon being paid $500 and the title to 
his car as collateral.  His trial was scheduled for the following 
month.

“What did they catch you 
with?” I asked.

“Nothin’, there wasn’t 
nothin’ to catch me with.  I 
didn’t go in to steal anything.  
There wasn’t nothin’ to steal 
anyway.  That raggedy-ass 
buildin’s been abandoned for 

years.”
“O.K., tell me then, why were you in there...and how did you 

get in?”
 “I got in through a broken-locked door off a side street in 

the back...and,”... he hesitated, seemingly embarrassed, “I just 
wanted to sleep off a drunk. I came home all lit up and my 
wife threw me out, tole me to come back when I dried out.  I 
didn’t get back for three days, beings I was locked up, and she 
wouldn’t take me back until I brought my next pay home. I had 
to stay with my cousin, and none of this woulda happened if 
he’d a let me stay over his crib in the first place. Man, I kid you 
not. If I didn’t have bad luck, I’d have no luck atall.

“An’ now the P.D. wants me to plead guilty and says the DA 
will agree to a short bit, but why should I do any time? I only 
got a B.S. record, ain’t never done nothin’ bad - it was two years 
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“F reeman,” he said, “Barrie Free-man.  I was referred to you by somebody 
you helped out real good, but he didn’t want me to mention his name, 
because he still owes you some and he don’t be looking for you to dun 

him.”  Like I had up to then, I thought, well, that’s one kind of gratitude; at least it 
gave me the opportunity to try to earn from someone, and...
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ago as a juvie anyways, so why should I have to do any time?
“Well...” I started to answer.
“I like myself just the way I am,” he said, “you know, Barrie 

Freeman, a free-man, and that’s how I want to stay, free.”
To make a long story short, we tried the case “on a waiver,” 

that is, before a judge sitting without a jury.  The case w as 
assigned to a judge who had the reputation for being fair.

The Commonwealth presented its case, the evidence being 
exactly what Barrie had predicted. There were no surprises.

When the Commonwealth rested, I demurred - the equivalent 
of a legal “so what?” In other words, assuming everything 
the Commonwealth’s evidence had proved, the evidence was 
insufficient to sustain a verdict of guilt.

“Demurrer denied,” said the judge.  “Will I hear from the 
defendant?”

“A moment’s indulgence, your honor,” I said, “so I can discuss 
my client’s options with him.”

“Take as much time as you need,” said the judge, “we will 
recess this case until 2 p.m.” and told the court crier to call the 
next case on the list.

Over lunch at the Horn & Hardart automat across the street 
from City Hall, I explained to my client that, if he took the stand 
to testify, the outcome of his case would depend upon whether 
the judge believed him or not, and we would be giving up the 
benefit of having the Commonwealth’s evidence weighed on 
its own merits; that is, whether it constituted proof beyond a 
reasonable doubt. I also provided my opinion that there was 
insufficient evidence to convict him of anything but simple 
trespass.

“You’re the boss,” he said.  “Just keep me out of jail.  If I go 
to jail, I’m gonna lose my wife.”

“Barrie, you know I’ll do my best.”
Back in court, at 2 p.m., we were first on the list.
“Counselor, what is your client’s pleasure?” inquired the 

court.
“The defense will rest, and move for binding instructions.”  

That was the quaint verbiage employed when asking for a 
verdict of not guilty.

“We are sitting non-jury,” said the judge, “so I assume you are 
asking for a directed verdict? Would you favor the court with 

When the Commonwealth rested, I demurred - the equivalent 
of a legal “so what?” In other words, assuming everything 

the Commonwealth’s evidence had proved, the evidence was 
insufficient to sustain a verdict of guilt.
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your argument in support thereof?”  The last remark said with a 
hint of sarcasm.

“May it please the court,” I began, and then argued that the 
Commonwealth had failed to prove essential elements of the 
offense of burglary: the intention to commit a felony inside the 
building, and that entry had been effected by force. As to larceny 
and RSP, there was no evidence anything was taken, so no basis 
to convict of those counts.

I suggested to the court that the only offense of which Freeman 
could be found guilty was simple trespass.

“So,” said the court, stopping the prosecutor with an upraised 
hand, “I am to reward your client because he was unable to find 
anything to take.  I believe your exposition of the law on that 
point is correct, and the court finds the defendant not guilty as to 
larceny and receiving stolen goods. As to the burglary, however, 
I find the defendant guilty. I note he has no prior adult record, 
and so, I will impose a sentence of six months to one year.”

Addressing the defendant, the judge said, “And Mr. Freeman, 
I will tell you now that if you stay out of trouble in the county 
prison, I will grant you parole when your minimum sentence is 
up, in six months.”

I looked at Barrie, and he looked back, horror-struck.  “Oh, 
man,” he said, “do something before they take me away.”

I made a motion for bail, advising the court that we needed 
time for Freeman to...

 “Yes, I know,” said the judge, time to consider his options. All 
right, I will continue the case for 30 days.  If he takes an appeal 
in that time, I will permit him to remain on bail while his case 
is on appeal; otherwise, he comes in ready to start serving his 

sentence.  Crier, what date?”
We got our date, and we got out.
I filed the appeal; it was the first appeal I ever filed, and I 

argued it before six judges of the Superior Court.
One month later, the Superior Court issued an opinion by 

Judge Spaeth, writing for a four- judge majority, upholding our 
position and reversing the conviction of burglary on the ground 
that the evidence at trial was insufficient to prove burglary, and 
remanding the case to the trial court “with directions to enter 
a verdict of guilty of unlawful entry and to impose a sentence 
thereon” (Comm . v. Freeman).

I assumed that meant that the court, having only the lesser-
included misdemeanor of unlawful entry upon which to sentence 
Barrie, would no doubt impose a sentence of probation.

I hadn’t spoken to Barrie for several months - since reviewing 
the briefs with him, and I called his home to talk to him.  A 
woman answered the phone.

“Mrs. Freeman,” I said.  “I’m calling to tell Barrie we won his 
case.  Is he...”

“No, I’m not Mrs. Freeman, I’m her sister.  Neither one of 
them is here.  Fact is, both of them’s down town.  She’s in prison, 
and wherever he is, he ain’t comin’ back.”

 “Why?  What do you mean?” I asked.  “Did he split?”
“Yeah, he split all right.  He split for good.  She cleaned his 

ear with a pistol.”
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