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In other words, people ask your advice.
When the request query concerns the practice of law, the ques-

tions from non-lawyers generally revolve around the perceived 
ethical problem of how an attorney can represent a person whose 
cause the attorney knows, or should know, is false or just wrong. In 
the case of lawyers, the advice sought most often takes the form of 
an inquiry as to how to deal with difficult clients, difficult partners 
or associates, and, once in a while, how to deal with difficult cases.

Lately, people have been treating me with respect—somewhat 
unwonted for a self-perceived (self-deceived?) individualist. In 
fact, I recently attended a CLE seminar, and one of the panel mem-
bers mentioned that I was an attendee, referring to me as a “Dean 
of the Criminal Defense Bar,” which had the exact effect of sound-
ing like a thinly concealed suggestion that it was time for me to go.

“Not yet, not just yet,” I thought to myself.  But, I simply 
rose from my seat in the second row (which offered me sufficient 
sight and sound) and turned to the audience to acknowledge what I 
thought was polite applause intended for me, until I realized it was 
to welcome the guest lecturer who had just entered the room. Back 
to reality, I sat down to contemplate exactly what it really meant to 
be referred to as a “dean” of my profession.  Do I have a lesson to 
impart?  Maybe. Maybe I do.

After six decades of practice before the bar, I have finally got-
ten to the point at which I see the forest as well as the trees.  Though 
favoring specifics over generalities in both learning and teaching, 
I have, nevertheless, come to hold some truths as self-evident and 
worth remembering. Case in point:  If asked to provide my opin-
ion as to the single most important piece of advice I could give to 

the proverbial next generation—
advice that may not cover every 
situation but will cover most—it 
would be simply this:

Listen carefully; take a deep 
breath; try to imagine the worst 
possible long-range consequences 
of your immediate reaction; and 
then, and only then, let fly your 
reply.

The age-old cliché still holds sway: Act in haste, repent in 
leisure; but “leisure” is seldom leisure. It very often involves a 
desperate attempt to get back to the status quo ante, which itself 
becomes another opportunity to repeat the hasty decision-making 
that produced the initial difficulty.

So, what has this to do with the practice of law?
“Cutting to the chase,” as we used to say, I will avoid the temp-

tation to blame modern electronic technological conveniences for 
the current ills that have so radically altered the mechanics of legal 
practice, often utilized to turn “civil practice” into a virtual oxymo-
ron. In the niche of my own criminal defense practice, I have seen 
a different “devil,” and it is not in the details.  It was rather in the 
hasty creation of an overly harsh, politically expedient solution to 
an “epidemic of crime” which did not exist but was exaggerated so 
as to justify subjugation of a large segment of the urban population 
in our country.

I need not trespass on Michelle Alexander’s territory.  She 
covers the subject to a fare-thee-well in her book, The New Jim 
Crow, about how the criminal justice system has been manipulated 
by the establishment to cripple the African American population 
over the past 150 years.  Rather, my own experience as a criminal 
defense attorney has presented me with the unfortunate opportu-
nity to experience how the system was changed so as to ensure 
that the possibility for measured decision-making as to the fate of 
almost everyone caught in the net would be foreclosed, and that 
the decision-making sentencing process would be reduced to the 
crunching of numbers and, as a consequence, not only numbers 

I f you get old enough, and if you stay in the same place long enough, a couple 
of developments likely come to pass.  First, you become part of the landscape, 
so to speak, and people not only get accustomed to seeing you in situ, they 

expect you to be there.  Second, as a result, the assumption develops that you must 
have whatever random information the passerby or visitor would like to obtain at 
any given moment from the storehouse of your evident experience.
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but people.
I began in 1958 as a general practitioner in state court, and 

over time, developed a federal criminal defense practice.  In the 
early years, there were several aspects of the federal criminal jus-
tice system that allowed for the equivalent of a “deep breath” re-
consideration of the often overreactive, over-harsh sentence im-
posed by a judge in a given case. 

First, although by statute federal sentences were imposed for a 
fixed term with parole eligibility, generally speaking, at one-third, 
a judge was permitted to set an earlier parole eligibility date if the 
court felt the defendant should have the opportunity to convince 
the parole commission to grant parole before the standard eligibil-
ity date.

Second, Federal Rule of Criminal Procedure 35(b) afforded 
a defendant the opportunity to file a Motion for Reconsideration 
of Sentence within 120 days of the date sentence becoming final.  
A sentence often looked very different when re-examined in the 
rearview mirror after a defendant had been in custody for a period 
of time; and judges, given the opportunity to reconsider, very often 
did exactly that and reduced a defendant’s sentence if reduction 

seemed appropriate in retrospect.
Third, there was yet another even more measured opportunity 

for reasonable reconsideration of the appropriate custodial term 
for each inmate:  parole.  Under the federal criminal justice sys-
tem “back in the day,” most inmates were eligible for parole upon 
serving one-third of their sentence, and automatically “maxed out” 
on parole at about the two-thirds point.  Inmates were afforded a 
parole hearing after service of about 18 months, at which time, de-
pending upon the outcome of the hearing, they were either given a 
presumptive parole date or rescheduled for a later review.

The parole commission had implemented a matrix for deter-
mining an individual’s appropriate parole date, which focused not 
so much on the offense as on the offender, in accordance with the 
commission’s main interest, which was the determination—to the 
extent possible—of the level of recidivist risk posed by a particular 
inmate. Toward that end, the commission had developed a list of 
factors as the basis upon which to calculate the offender’s Salient 
Factor Score as well as an Offense Severity Score and created a 
grid of intersections which determined a presumptive guideline 
range of time to be served in custody by the individual inmate.

In the early years, there were several aspects of the federal 
criminal justice system which allowed for the equivalent of a 

“deep breath” reconsideration of the often overreactive, over-
harsh sentence imposed by a judge in a given case.
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So, those were the fail-safes available to each defendant.  Even 
those inflicted with severe sentences had the opportunity to have 
them reviewed months later. When the heat of the sentencing mo-
ment had cooled and the dust of the sentencing battle had settled, 
the matter could be reviewed in historical context and an adjust-
ment be made, if deemed appropriate.

But that baby was thrown out with the bath water.  In 1984, 
Congress enacted legislation, to take effect as of Nov. 1, 1987, 
which would change not only the ground rules but the landscape 
as well.  Caught up in the pseudo-populist outrage against lawless-
ness, Congress raised the banners, “War on Crime” and “War on 
Drugs,” and enacted legislation which eliminated parole—substi-
tuting for it a good-time credit of 15% across the board—and en-
acted a new matrix of Offense Severity (as the more determinative 
factor) and Criminal History Category, which determined the ap-
plicable guidelines and, consequently, the sentence to be imposed 
in a given case.

It was a simple and simplistic solution.  Cause and effect were 
reversed, or at least inverted, in a formula that operated as follows: 
first, claim a crime wave in response to which existing offenses 
are redefined and expanded; then, ramp up the penalties to accom-
modate the public’s swallowing of the politicians’ slogan: “Do the 
crime, do the time,”  and, finally, use the resulting dramatic in-
crease in the prison population as proof of the epidemic of crime to 
be used as propaganda to make an even more draconian system of 
“justice” palatable to the voters.  

Like segregation in the prior century, the War on Crime and 
the War on Drugs were implemented for the specific purpose of 
separating the poor on either side of the color line from each other, 
to allow the elite to recoup and retain power.

At ground level, the often-unsurmountable obstacle created by 
the guidelines for defendants facing sentencing was that they were 
substantially driven by the quantity of money or drugs involved in 
most cases, or the greater of loss or intended loss in others; and the 
sentencing guidelines were always considerably higher than the 
erstwhile parole guidelines.  The more serious problem, as it de-
veloped, was that the guidelines were deemed virtually mandatory, 
and it took almost 20 years before the U.S. Supreme Court decided 
in Booker v. U.S. that in order to be held constitutional, they had to 
be held advisory not mandatory.

Unfortunately, in the interim, the harsher sentences imposed 
were able to be given a “second look” only by the Courts of Ap-
peals; and since most cases were resolved by guilty pleas accom-
panied by waivers of appellate rights, reversals were, for the most 
part, limited to cases involving ineffective assistance of counsel.  
Long sentences were the order of the day, and a generation of 
young men, mostly African American, was more than decimated.  
There was very little opportunity for review and reconsideration of 
the often incomprehensibly excessive sentences.

It took 30 years, but Congress has now enacted the First Step 
Act, which, although it does not in any way reinstate the former 
“old Rule 35" reconsideration or the erstwhile parole system, it 
does create an opportunity to mitigate, to some extent, the draconi-
an effects of many convictions. It also provides many inmates with 
the opportunity to earn additional good-time credits by completing 
certain programs geared to decrease the risk of recidivism.  Those 
factors, and the ameliorative effort of the Supreme Court’s deci-
sion in Booker holding the sentencing guidelines as advisory rather 
than mandatory, restored to U.S. district court judges their rightful 
authority to impose a sentence deemed appropriate in a given case.  
They are no longer bound by what the sentencing commission has 
decided is the appropriate sentence based upon algorithmic calcu-
lation, factors which are far less edifying than the judge’s firsthand 
personal interaction with the offender and knowledge of his of-
fense.

Cause for some celebration?  Certainly. An augur of a new era 
in criminal justice?  Possibly.  But experience has taught that what 
at first blush promises to be a groundbreaking groundswell, often 
loses momentum, if not power, upon the first speed bump and be-
comes just another potential that dissipates, exhausted.

So, just as in the case of the seemingly “horrible,” the seem-
ingly “wonderful” requires restrained review before and until the 
face on the other side of that coin comes into focus.

Consider for a moment the ambiguity of the eponymous ac-
ronym of this legislation, the FIRST STEP Act—Formerly Incar-
cerated Reenter Society Transformed Safely Transitioning Every 
Person Act.  “First Step toward what?” one might ask.  First Step 
for inmates seeking release from long sentences?  First Step by 
Congress in a long-awaited overhaul and reformation of our sys-
tem of criminal justice?  Who can say at this moment whether this 
is a surgical strike at a societal cancer, or “a too little, too late” pal-
liative or, worse yet, just a Band-Aid?

As the Shinto proverb has it, a journey of 1,000 miles begins 
with the First Step.  So true; but is that meant to celebrate or to 
bemoan?

So, as 1957 eventually led to 1987, the negative fallout of the 
excessive reflex of 1987 has eventually led us to a new era of pe-
nological jurisprudence, one in which “criminal justice” may be 
less of an oxymoron. It is not anywhere near perfect, but it does at 
least afford the opportunity to consider retrospective mitigation.  
How much of a change will be wrought remains to be seen.  In the 
meantime, at this juncture, taking a deep breath seems appropriate.

Steve LaCheen (slacheen@concentric.net), a partner with LaCheen, 
Wittles & Greenberg, is a member of the Editorial Board of The Phila-
delphia Lawyer.

Like segregation in the prior century, the War on Crime and the 
War on Drugs were implemented for the specific purpose of 
separating the poor on either side of the color line from each 

other, to allow the elite to recoup and retain power.




