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ETHICS BY DANIEL J. SIEGEL

Some Ethics Questions Are Hard to Answer

I -

During the trial, the prosecutor 

During her summation, the prosecu-

-

The prosecutor commented that the 
-

have ever seen the movie The Shining, 

-

cu ra t ive 
i n s t r u c -
tion, but 

I do that 
t h o u g h , 

a result, the court did not give a curative 
-

-

reversed, however, concluding that that 

-

requiring prosecutors to provide oppos-

presentations, noting that the State has no 

worse, it is not clear that the conduct vio-

Words such as “ethics,” “ethical” and 

“The Rules are silent about over-zealous prosecutors, or about where 
prosecutors, or attorneys in general, 
must draw a line.”
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“Rules of Professional Conduct” do not 
appear in the New Jersey Supreme Court’s 
Opinion, yet that is the question that keeps 
surfacing.  

Neither the New Jersey nor the Penn-
sylvania Rules of Professional Conduct 
address this type of conduct directly. 
Assuming, for sake of argument, that they 
should. 

Therein lies the rub. Can or should 
ethical rules or guidelines apply to every 
situation? 

Throughout its discussion of the prose-
cutor’s conduct, the New Jersey Supreme 
Court acknowledged that prosecutors 
have a challenging position in the crim-
inal justice system because they must 
represent “vigorously the state’s interest 
in law enforcement and at the same time 
help assure that the accused is treated 
fairly, and that justice is done.” The Court 
never strays into the ethics arena. Nor 
does it raise or answer any questions about 
whether the prosecutor crossed an ethical 
line during her closing. 

A close examination of the Rules of 
Professional Conduct offers no guid-
ance. In fact, the Rules are silent about 

over-zealous prosecutors, or about where 
prosecutors, or attorneys in general, must 
draw a line.  

In a 2015 article in Marquette Law 
Review, “The Ethical Limits of Discred-
iting the Truthful Witness: How Modern 
Ethics Rules Fail to Prevent Truthful Wit-
nesses from Being Discredited Through 
Unethical Means,” Syracuse University 
Law Professor Todd A. Berger concluded 
that “absent voluntary compliance, cur-
rent ethics rules cannot adequately pre-
vent” criminal defense attorneys from dis-
crediting witnesses whose testimony they 
know is truthful. Berger does not address, 
however, how to prevent prosecutors from 
essentially doing the same thing. 

Conversely, in an article in Hofstra 
Law Review, American University Law 
Professor Angela Davis discussed “The 
Legal Profession’s Failure to Discipline 
Unethical Prosecutors,” and concluded 
that “National, state, and local bar associ-
ations should begin prosecutorial reform 
efforts by conducting in-depth investiga-
tions and evaluations of state disciplinary 
proceedings to determine (a) why they 
have not been effective in remedying 

prosecutorial misconduct; and (b) whether 
and what changes might make the process 
more effective.”  

Until the American Bar Association 
amends the Model Rules of Professional 
Conduct, or individual states modify their 
Rules, some prosecutors will continue to 
act like Damon Williams’ prosecutor in 
New Jersey, whose conduct was unjusti-
fied for many reasons. Meanwhile, pros-
ecutors and defense counsel will be left 
not with disciplinary options, but the lim-
ited guidance of the New Jersey Supreme 
Court and other courts encouraging “coun-
sel to disclose to each other and the court 
any visual aids intended to be used during 
closing argument, but … not require[ing] 
that practice.”  

Daniel J. Siegel, a member of the Edito-
rial Board of The Philadelphia Lawyer, is 
the principal of the Law Offices of Daniel 
J. Siegel, LLC and chair of the Pennsylva-
nia Bar Association Legal Ethics Commit-
tee. He provides ethical and disciplinary 
guidance to other attorneys, and can be 
reached at dan@danieljsiegel.com.
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