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The United States Supreme Court Makes the Constitution an Obstacle to Implementing  
the Due Diligence Standard in Lenahan v. the United States

B y  Ky o u n g  Wi l l i a m s

INTRODUCTION 

Is there a difference between killing a person and merely 
letting her die? Obviously killing a person is wrong, unless the 
killing is justified for a particular purpose like in self-defense.  
Is letting a person die wrong as well, when providing aid 
could have prevented the death and the failure to provide it 
resulted in the death? In criminal law the distinction between 
act and omission has been well recognized. An act causing 
death is grounds for manslaughter subject to establishing the 
remaining elements, whereas the failure to act does not always 
invoke liability. Liability for failing to act requires a claimant 
to establish that the person who failed to act 
had a duty to perform the omitted act. 

When applying the distinction between 
killing and letting a person die to domestic 
violence cases, we can easily agree that an 
abuser who murdered a victim should be 
held liable for the death. But what about a 
person who knew or should have known 
that a victim was in danger but took no 
preventative actions, resulting in her death? 
If the same rationale as that of criminal law 
is to be applied here, liability for the death 
is subject to the existence of a preexisting 
positive duty. In other words, liability is 
determined depending on who failed to rescue the victim. Is 
he or she a passerby, a family member, or a police officer? If 
the person who knew or should have known the risk of the 
death was a police officer, the officer may be found liable for 
the death, assuming that the officer has a positive duty to aid.  

Lenahan (Gonzales) v. the United States of America 
(“Lenahan”) is a case inquiring whether police officers and 
a State should be held liable for failing to protect victims of 
domestic violence. Lenahan, a victim of domestic violence, 
filed a petition to the Inter-American Commission on Human 
Rights (“Commission”), claiming that the police’s failure to 
enforce a civil protection order resulted in the death of her three 
daughters.  The case became the first domestic violence case 
brought against the United States in an international human 

rights tribunal. In 2011, the Commission 
found in favor of Lenahan, concluding that 
the United States had failed to exercise 
due diligence to protect Lenahan and her 
three children. The Commission made final 
recommendations that the United States 
adopt legislation, both at the federal and 
state level, making mandatory the enforcement of protection 
orders. However, the U.S. government has taken any measures 
to comply with the recommendations. 

The United States’ failure to comply with the Commission’s 
recommendations is a result of more than 
its mere unwillingness to comply. The 
Supreme Court’s interpretation of the U.S. 
Constitution is one of the obstacles to 
implementing the recommendations. The 
Supreme Court’s ruling in United States v. 
Morrison (“Morrison”) hinders the United 
States from adopting federal laws to protect 
victims of domestic violence. Also the 
Supreme Court’s holding in DeShaney v. 
Winnebago County Dept. of Social Services 
(“DeShaney”) that the United States’ has 
no positive duty to aid victims of violence 
contradicts with the due diligence standard. 

This paper will examine how the Supreme Court’s 
interpretation of the U.S. Constitution hinders the United 
States from implementing the recommendations of the 
Commission. Regarding the affirmative duty to exercise due 
diligence, this paper focuses on the following two features; 
1) a State is an actor responsible for addressing domestic 
violence, regardless of whether the violence is perpetrated 
by a private actor or a State agent; and 2) the State has an 
affirmative duty to prevent domestic violence.  
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Killing Her or Letting Her Die:

“B
ut if anyone has the world’s goods and sees his brother 
in need, yet closes his heart against him, how does 
God’s love abide in him?” (1 John 3:17)






