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Seventy-five years ago, on June 5, 
1942, Congress anti-climatically last 
exercised its exclusive constitutional 
power to declare war – on the 
hapless Axis nations of Bulgaria, 
Hungary and Romania.  In the 
ensuing years, this nation’s armed 
services have been engaged in active 
combat against others virtually every 
minute of every day – all without 
Declaration of War.  

Congress has declared war only 
11 times, in five wars – The War 

of 1812 (United Kingdom), The 
Mexican-American War (Republic 
of Mexico), The Spanish-American 
War (Spain), World War I (Germany 
and Austria-Hungary) and World War 
II (Japan, Germany, Italy, Bulgaria, 
Hungary and Romania).  Yet, in at 
least 129 other instances, a president 
authorized military action in and/
or against another nation or people 
without securing (or even seeking) 
Congressional Declaration of War.  
What is to explain these repeated, 
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O ne need not harken back to Korea or Vietnam to study 
modern U.S. military interventions, for in just the 
last quarter century, we have intervened in Kosovo, 

Bosnia, Afghanistan, Iraq, Libya and most recently, Syria.  
All without congressional declaration of war.  Since the end 
of WWII, we have expended over two trillion tax dollars and 
killed and maimed hundreds of thousands of our own and other 
nations’ citizens in a myriad of undeclared wars.



“ The Congress shall have the power … 
To declare war, … ” 

~ U.S. Constitution
Article I, Section 8, Clause 11

September 17, 1787

“The Constitution supposes, what the history of 
all governments demonstrates, that the executive 
is the branch of power most interested in war, and 
most prone to it. It has accordingly with studied 
care vested the question of war to the legislature.” 

~ James Madison to Thomas Jefferson, 1798



apparently unconstitutional, acts of our chief executives, both 
Republican and Democrat?  

CONGRESSIONAL WAR POWERS

While the Constitution gives Congress alone the power to 
“declare war,” it also grants Congress at least 10 other specific 
war powers:  (1) to provide for the common defense; (2) to 
define and punish piracies and felonies committed on the 
high seas, and offenses against the law of nations; (3) to grant 
letters of marque and reprisal; (4) to make rules concerning 
captures on land and water; (5) to raise and support armies; 
(6) to provide and maintain a navy; (7) to maintain rules for 
the government and regulation of the land and naval forces; 
(8) to provide for calling forth the militia to execute the laws 
of the Union, suppress insurrections and repel invasions; (9) 
to provide for organizing, army and disciplining the militia, 
and for governing such part of them as may be employed in 
the service of the United States; (10) 
to prevent any state, without Congress’ 
consent, from keeping troops, or ships 
of war in times of peace, . . . or engage 
in war, unless invaded, or in such 
imminent danger as will not admit a 
delay.  (Article I, Section 8)

Considering these awesome 
congressional war powers, and the 
actual and frequent war-making 
of presidents since Jefferson, sans 
declaration, bested the Barbary Pirates 
in 1803, one might expect to find a 
similar, if not greater, litany of war 
powers specifically bestowed on the 
president under Article II of the U.S. 
Constitution.  

Au contraire, mes amis.  Article II 
provides only that (1) the executive 
power is vested in the president; (2) the president shall take 
an oath to “faithfully execute the office of President of the 
United States, and will to the best of his [my] ability, preserve, 
protect and defend the Constitution of the United States;” (3) 
the president shall be commander in chief of the Army and 
Navy of the United States; and (4) he or she shall have the 
power, by and with the advice and consent of the Senate, to 
make treaties.  

That’s it.  And frankly, the real “war power,” or at least that 
claimed by president after president, is based only upon three 
words - “commander in chief.”  Never has so much power 
based upon so few words affected so many.  At least in a 
democracy.

QUAINT AND ARCHAIC?

Has the congressional power to declare war become just a 
quaint, archaic, chivalrous notion not to be taken seriously in 
modern times?  Sure, the Constitution has some musty old 
provisions – when is the last time Congress granted Letters 

of Marque and Reprisal (1815, actually), or tried to “work 
corruption of blood” or quarter soldiers in any house, etc.?  
But, are these of the same magnitude and import as the breath-
taking authority to declare war?

The only other such significant constitutional provision 
which has fallen into similar desuetude is the “advice” portion 
of the Senate’s “advice and consent” limit on the presidential 
power to make treaties.  Washington took this provision 
seriously when in August 1789 he brought Secretary of War 
Knox’s treaty with the Creek Nation to the Senate.  In sincere 
effort to seek the Senate’s “advice,” Washington was so 
disgusted with his treatment by the first Senate that he resolved 
never to meet with them again.  And with that unilateral, 
precedent-setting decision, senatorial treaty “advice” was 
forever read out of the Constitution.  No president ever again 
sought the “advice” of the Senate on a treaty.

ACTUAL DECLARATIONS

An examination of the 11 
Declarations reveals several interesting 
and common elements and some 
not so.  The first three were “acts” 
of Congress, the latter nine “joint 
resolutions.”  A distinction without 
a difference, perhaps, as all passed, 
though requiring only a majority, 
most by more than two-thirds majority 
of each House.  All were signed into 
“law” by the president.

Curiously, considering the tension 
between the president and Congress 
in this realm, each specifically 
provides that it “hereby authorizes and 
directs” or “directs and empowers” the 
president to use “the entire land and 
Naval forces” of the U.S. to “carry on 

the war” and the last nine say specifically “to bring the conflict 
to a successful termination.”  If the “Commander in Chief” 
already had such power, why, one wonders, did Congress need 
to vote a declaration to “authorize and direct” him?  

With the House Declaration of War Against Germany 
in 1917, Congress settled on a template (drafted by some 
unheralded State Department functionary) of three simple 
paragraphs: (1) the actual declaration; (2) a “WHEREAS” 
clause referencing unspecified “acts of war” committed by 
the enemy; and (3) the authorization of the president to use 
U.S. forces to carry on the war and to bring it to a “successful 
conclusion.”  

None specify the actual “acts of war” perpetrated, how 
the president is to use our forces, or what would constitute 
a “successful conclusion.”  However, each was preceded by 
a presidential request for same, which included a recitation 
of the “acts of war” justifying a declaration, including some 
evidence thereof.  In the last five, Congress acknowledged 
that the offending nation had declared war on the U.S. first.  
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Presidents and Congress often, if not 
always, attempted to present the public 
with the acts purporting to justify 
“war,” some of the evidence thereof, 
the military plan and the goals for the 
peace.  

Each declared war was ended by 
a treaty negotiated by the president, 
using his constitutional power and 
“consented” to by the Senate (no 
“advice”), by at least the required two-
thirds vote.   

It is curious that the Constitution 
requires a majority of both houses of 
Congress to declare war, but only a 
two-thirds majority of one house to end 
one, at least, if, as is common, done by 
treaty.  As Constitutional Convention 
Delegate Oliver Ellsworth (Conn.) 
opined, “It should be more easy to get 
out of war than to get into it.” 

So, each declaration was (1) 
requested by the president, (2) passed 
by at least a majority of both houses, 
(3) authorized the president to use 
military forces to “carry on” war, (4) 
identified the particular enemy nation, 
(5) directed the president to use forces 
toward a “successful termination,” and 
(6) limited authorization from the date 
thereof to a “successful termination.”  A 
simple, clear and accountable method 
to declare war.

AUTHORIZATIONS FOR USE OF 

FORCE

Some politicians, scholars, courts 
and pundits argue that a declaration is 
not required to commence hostilities, if 
there is a congressional “authorization” 
(and funding) - the “functional 
equivalent” thereto.  Though, if that 
were so, Article I, Section 8, Clause 11 
would seem superfluous.

In addition to the 11 formal 
declarations, Congress has passed 
and the President signed and 
implemented, coincidentally, another 
11 “authorizations of use of force” – 

from the first in 1798 for the “quasi-
war” with France, to the last for Iraq 
(2002).  Congress and the president 
have used this euphemistic vehicle 
to make war, even though there is no 
provision for same in the Constitution.  
Each does all that a declaration does 
except actually “declare” that a “state 
of war” exists between the U.S. and the 
nation (or other) against which military 
forces are to be used.  

Congress issued 11 authorizations:  
1798 – France – twice; 1802 – Regency 
of Tripoli; 1815 – Regency of Algiers; 
1955 – to protect Formosa and The 
Pescadores; 1957 – to protect any 
nation in the Middle East against 
armed aggression from any Communist 
country; 1964 - North Vietnam; 1983 
- Lebanon – removal of all “foreign 
forces;” 1991 – Iraq (“Persian Gulf 
War”); 2001 - “those responsible for the 
recent attacks of 9/11”; and 2002 – Iraq, 
again/still.

Each authorization and declaration 
names another sovereign nation as the 
enemy, except four authorizations.  The 
first of which, in 1819, authorized the 
president to attack and seize unspecified 
“pirates” in the Caribbean who had been 
preying on U.S. commercial vessels.  
The second, in 1957, authorized 
President Eisenhower to assist any 
nation in the Middle East threatened 
by “overt armed aggression from any 
nation controlled by International 
Communism.”  The third, in 1982, 
authorized President Reagan to utilize 
U.S. forces in a peacekeeping effort 
that specified no particular enemies 
in Lebanon, a nation then filled with 
a wide variety of local-and foreign-
armed military personnel.  And the last, 
in 2001, authorized President Bush, to 
use military action against unspecified 
nations, organizations or persons that 
he determined “planned, authorized, 
committed, or aided the terrorist attacks 
that occurred on September 11, 2001,” 

the most unprecedented and incredibly 
broad authority ever granted to any 
president.  And that worked out so well.

Yet what of the other 129 or so uses 
of military forces in and against other 
nations by presidents, without any 
congressional authorization, much 
less any request for same, essentially, 
instances of presidents following the 
old saw, “better to beg forgiveness 
(or ratification/funding), than to 
ask permission.”  Is that what the 
Constitution provides?  Or what the 
framers intended?  And do we or should 
we care?  

JOINT RESOLUTION 

CONCERNING THE WAR POWERS 

OF CONGRESS AND THE 

PRESIDENT

Better late than never, several months 
after the last U.S. troops left Vietnam, 
on Nov. 7, 1973, Congress attempted 
to reassert its war powers, passing, 
over President Nixon’s unsurprising 
veto, “The War Powers Resolution” 
providing that a president can send 
armed forces into action abroad only 
by congressional authorization or if the 
U.S. is already under attack or serious 
threat.  And, most importantly, limiting 
the action to 60 days (with a 30-day 
withdrawal period), unless there is a 
congressional declaration of war or 
authorization of use of force.

Some say this is an unconstitutional 
delegation of Congress’ powers to the 
president, while others suppose it an 
unconstitutional limit on the president’s 
powers as commander in chief. 

James Madison, father of the 
Constitution, reported in his semi-
official record of the Constitutional 
Convention of 1787, that the phrase 
“make war” was changed to “declare 
war,” so that the president would have 
the power to repel sudden attacks, but 
not to commence war without explicit 
approval of Congress.  

“It should be more easy to get out of war than to get into it.”



THE MOUSE THAT ROARED

At times, others have declared war on the U.S. and we did 
not deign to respond in kind.  In March 1801, the Barbary 
State of Tripoli declared war on the United States and seized 
American commercial ships.  Though a “strict constructionist” 
himself, reluctant to act without a Declaration of War, Thomas 
Jefferson, based not on a congressional “declaration,” but on 
a “grant of authority” to use all means to defeat the Tripoli 
pirates, did so with a vengeance, resulting in a Treaty of Peace 
and Commerce in June 1805.

Again, in 1815 the Regency of Algiers, not learning the 
lesson imposed by U.S. Marines on “the shores of Tripoli” 
10 years earlier, also declared war on the U.S.  This time, 
President Madison requested a declaration, but Congress 
refused to grant same – the only time where a president 
requested a declaration and Congress refused.  Fortunately 
for Madison and the protection of U.S. 
commerce, Congress gave him everything 
but a formal declaration and the bey of 
Algiers regretted it the rest of his life.

One might also count the May 6, 
1861 Confederate States of America’s 
Congressional Declaration of War on 
the U.S. as the third non-response.  
Jefferson Davis called Lincoln’s April 15, 
1861 Proclamation Calling Militia and 
Convening Congress a declaration of war 
on the Confederacy but strictly speaking, 
it was not.  Although Congress did 
declare that a “state of hostilities” existed, 
Lincoln ignored the Rebel Declaration, as 
responding in kind would have given the 
traitors recognition as a nation, something 
Lincoln and his Republican-controlled 
Congress eschewed in almost every respect.

And, most recently, in 1998, Osama Bin 
Laden and Al Qaeda declared war on the 
U.S.  While ignoring him to our peril, we 
did rather informally “declare war” eventually (and oddly), 
not on him or Al Qaeda, but on their tactics – “terror.”  And we 
all know how well that worked out for Osama.  

WHY NOT DECLARE WAR?

So, why does Congress not just declare war when it is 
believed necessary to commit our armed forces to combat?  
First, that would require, at least by tradition, that a specific 
enemy be identified, with articulated justifications, with 
overwhelming evidence of bad acts of the enemy, and with 
specific goals for termination.  That exercise necessarily 
brings public scrutiny, debate, disagreement and ultimately 
accountability.  Not things of which politicians are particularly 
fond.

Second, a formal declaration, by virtue of existing statutes, 
automatically activates at least 150 provisions requiring a wide 
variety of federal agencies to take very specific, burdensome, 
expensive and accountable actions.  

WHO’S NEXT?

Flush with the adrenaline of our “success” in Libya (2011), 

we were called upon to support the Arab Spring in an area 
including at least 14 more authoritarian governments, all ripe 
for overthrow and/or democracy and capitalism.  Then there 
is Africa, South and Central America or the Far East where 
we also find scores of such governments.  And even more 
recently, to stamp out new insurgents/terrorists with curious 
names such as ISIS/ISIL, Khorosan, Boko Haram, etc.  What’s 
an “international policeman” to do?

Although candidate and constitutional law professor 
Obama opined in 2007 that the president does not have the 
constitutional power to use military action that does not 
involve an actual, imminent threat, President Obama proudly 
proclaimed in 2011 that he, and he alone, decided to commit 
military forces against the Libyan military.  Apparently, 
however, he had a change of heart when it came to bombing 
Syria in 2013, requesting congressional authorization.  And 

again, in November 2014, asking Congress 
for authorization to use force against ISIS in 
Iraq and Syria, though, curiously, six months 
after he already had done so.  Perhaps he 
was influenced by the 2008 bipartisan 
National War Powers Commission that 
recommended requiring the president to 
consult with Congress before using force.  
Nevertheless, Congress has failed to act and 
seems unlikely to do so anytime soon. 

The framers did not intend to give 
this choice, by whim or caprice, to our 
presidents.  Madison must be rolling over 
in his grave.

WHY CARE?

As members of the bar, we took a solemn 
oath, just like members of Congress, 
the president and all federal judges, to 
uphold the U.S. Constitution, the entire 
Constitution.  

A declaration of war requires the body 
politic and our leaders to think about, articulate, evaluate 
and declare the evidence for, reasons for and goals of war, 
thus ensuring justification, accountability, certainty and an 
endgame.  The Declaration of Independence was really our 
first and it set forth both rather nicely.

Our latest, largest undeclared war, in Iraq, is the poster child 
for the principle embodied in this constitutional provision.  
George W. Bush’s “reasons” morphed over time from Al 
Qaeda’s responsibility for 9/11 (no evidence) to “weapons of 
mass destruction” (none found), to Democracy (not there yet), 
to “oil for food” (what?), to end of tyranny (not yet).  And 
today, astoundingly, he still says his was “the right decision.”  

Perhaps if we required, as the founders did, an actual 
congressional declaration of war we would make war less 
often or when we do with an actual evidentiary basis therefore 
and clearly stated goals.  

M. Kelly Tillery (tilleryk@pepperlaw.com) is a partner in the 
Intellectual Property Department of Pepper Hamilton LLP and a 
member of The Editorial Board of The Philadelphia Lawyer.
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