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O
ne of the first lessons law 
students learn in professional 
responsibility class is that 
attorneys may not contact 

opposing parties who are represented 
by an attorney. This rule seems 
straightforward enough in the context of 
an attorney representing a client. But it is 
less clear in two other situations: 

1.  When a lawyer is the “client” and 
hires an attorney to represent him; 
or, 

2.  When a lawyer is acting pro se and 
represents herself? 

The distinction between these 
situations is critical to analyzing a 
lawyer’s permitted and prohibited 
conduct. To assist lawyers facing 
these situations, the Pennsylvania Bar 
Association Committee on Legal Ethics 
and Professional Responsibility recently 
issued Formal Opinion 2017-200 
(“Communications with a Represented 
Party by a Lawyer Acting Pro Se or 
by a Lawyer Who is Represented by 
Counsel”) concluding that:

(1)  Pennsylvania Rule of Professional 
Conduct 4.2 prohibits an attorney 
who represents himself from 
contacting his adversary if the 
lawyer knows that the adversary is 
represented by counsel. 

(2)  Because Rule 4.2 applies only 
when a lawyer is not represented 
by counsel, a lawyer who has 
retained counsel to represent 
herself in a dispute is permitted 
to communicate directly with 
her adversary, and is not required 
to obtain permission from her 
adversary’s counsel to do so. 

Opinion 2017-200 begins its 
analysis by focusing on Pa.R.P.C. 
4.2 (“Communication with Person 
Represented by Counsel”) that states:

In representing a client, a lawyer 

shall not communicate about the 
subject of the representation with 
a person the lawyer knows to be 
represented by another lawyer in 
the matter, unless the lawyer has 
the consent of the other lawyer or is 
authorized to do so by law or a court 
order. (emphasis added).

As the introductory phrase highlights, 
Rule 4.2 applies only to attorneys 
representing a client, not to attorneys 
acting as pro se parties. Consequently, 
because a pro se lawyer represents 
himself as a client, the literal language 
of Rule 4.2 prohibits the attorney from 
communicating with an adversary 
without the prior consent of the 
adversary’s lawyer. The Committee 
explained that its analysis of the Rule is 

consistent with most cases addressing the 
Rule, and with the ethics opinions from 
other jurisdictions that have considered 
the issue.

For example, in In re Disciplinary 
Action Against Lucas, 789 N.W.2d 
73 (N.D. 2010), attorney Lucas was a 
party to and represented himself in two 
litigated cases against his condominium 
association; the association was 
represented by counsel. During the 
litigation, Lucas sent two letters to the 
condominium association’s board, one 
letter to a board member, and one letter 
to an officer. The North Dakota Supreme 
Court disciplined Lucas, explaining that 
“Most courts have held Rule 4.2 applies 
to attorneys representing themselves 
because it is consistent with the purpose 
of the rule [citing cases]. . . In addition, 
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we have recognized [that the purpose 
of] Rule 4.2 ‘is to prevent lawyers from 
taking advantage of laypersons.’”  

Similarly, in Opinion 879, the New 
York State Bar Association Committee 
on Professional Ethics concluded that 
“When a lawyer is representing himself 
pro se or is being represented by his 
own counsel with respect to a matter, 
the lawyer’s direct communications with 
a counterparty are governed by the no-
contact rule, Rule 4.2.”

Courts examine the situation 
differently, however, when a lawyer is 
represented by counsel. Because Rule 
4.2 applies only when a lawyer is not 
represented by the counsel, a lawyer who 
has retained counsel to represent herself 
in a dispute may communicate directly 

with her adversary and is not required to 
obtain permission from her adversary’s 
counsel to do so. 

In considering this issue, the PBA 
Opinion noted that “Although it may be 
good policy to apply the no-contact rule 
to a represented lawyer, this application 
does not square with the Rule which 
begins by stating that it applies only 
‘while representing a client.’ If the lawyer 
is represented by another lawyer, she is 
then only a client and is not prohibited by 
Rule 4.2 from communicating with the 
adverse party.”

The Opinion also noted that, policy 
considerations aside, the “application 
of a Rule in a way that contradicts its 
plain meaning is a trap for lawyers. 
Lawyers should be able to rely on the 

plain meaning of the Rules without 
fear of disciplinary consequences.” 
Consequently, the Committee opined 
that an attorney represented by  
counsel may communicate with her 
adversaries.
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Because Rule 4.2 applies only when a lawyer is  
not represented by the counsel, a lawyer who has retained 
counsel to represent herself in a dispute may communicate 

directly with her adversary and is not required to obtain 
permission from her adversary’s counsel to do so. 


