
W hen the Philadelphia Bar 

Association presented the 

inaugural Justice Ruth Bader 

Ginsburg “Pursuit of Justice” Writing Competition 

award in 2003, both RBG and her colleague, Justice 

Sandra Day O’Connor, were on hand to congratulate 

the winner. O’Connor called the decision to name 

the award after Ginsburg “exceedingly appropriate.” 

“Justice Ginsburg writes with a very deft and 

careful hand,” O’Connor told the audience that day. 

“No one among us does it better.”

Indeed, when Ginsburg died in September at 

age 87, many praised her sharp communication 

skills as part of what made her such an effective 

advocate for justice. The two winners of the 2020 

Ginsburg competition are carrying on that legacy 

of  scholarship, provoking discussion of critical legal 

issues. Below are excerpts from their winning entries: 

“When They Come Home: Federal Responsibility 

for Offender Reentry,” by Sara Fishel, who will 

graduate in 2021 from Drexel University’s Thomas 

R. Kline School of Law, and “Out of the Looking 

Glass: Reassessing the Foreign Agents Registration 

Act to Counter 21st-century Foreign Information 

Warfare,” by Alexander Rojavin, a 2020 graduate of 

Temple University’s James E. Beasley School of Law.
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When They Come Home: When They Come Home: 

Federal Responsibility for Federal Responsibility for 

Offender ReentryOffender Reentry

By Sarah Fishel

On a hot summer day, a group of 
people gather in Philadelphia. One by 
one, each person steps up and tells the 
group about their past two weeks. Some 
of the check-ins are short, “nothing new 
to report,” “I'm doing okay,” while 
others take longer. Those gathered here 
share successes and failures with the 
group, and their laughter can be heard 
outside the room.

Coordinators constantly move 
around the outskirts of the meeting: if 
someone speaking indicates that they 
need help with food, work, clothing, 
housing, mental health services, school, 
or even services for their children or to 
dispute a parking ticket, a coordinator 
steps forward to make that connection in 
real time.

Sitting quietly, watching this 
gathering, is a former member of the 
group. When he entered, coordinators 
and group members patted him on 
the back and offered him smiles of 

acknowledgement and encouragement. 
After everyone in the group has spoken, 
and their needs are all met, he steps 
forward. “I’ m not okay.” He tears up as 
he describes feeling overwhelmed and 
stressed - he had lost his job and did not 
have the money to feed his family, “I’ m 
afraid I'm going to do something dumb.” 
The leader quickly makes his way to this 
man, offering his condolences, a hand 
on the shoulder, and immediate aid. The 
leader reminds him, “Once you’re in 
the family, you're always a part of the 
family.”

As the meeting ends and participants 
filter out of the room, a quick triage 
of the situation follows: a job will be 
helpful but won't solve the immediate 
problem, but a small grant will help 
with food tonight. The office is closed, 
so he will have to wait a day or two for 
a gift card in the mail. “That's going 
to take too long,” the leader says. “If I 
walk over there right now, do you think 
the office will give me the gift card for 
him so we can skip the mail?” Almost 
everyone except for the man, the leader, 
and the support staff have left the room – 
it’ s hot outside and late in the day. The 
coordinator pauses for a moment before 
replying, “Of course, Judge. ”

The leader puts his robed arm around 

the man and starts walking with him 
down the hallway. He reassures the man 
that he came to the right place, he's going 
to get the help he needs, to hold on just a 
little bit longer, that the court will help.

In 2020, the federal legal system 
held approximately 226,000 people 
in 110 prisons or jails. Since 2015, the 
Federal Bureau of Prisons has released 
an average of 43,600 individuals back 
into their communities each year; 
between January and May 2020, the 
number of released individuals had 
already surpassed 17,000. But for many, 
walking out of prison is only the first 
step in their reentry process: the federal 
system maintains oversight of almost 
115,000 individuals on supervised 
release. This large number is likely due 
to the widespread imposition of post-
incarceration supervision: approximately 
80% of federal offenders are sentenced 
to supervision, and the average term of 
supervised release is four years.

Traditionally, the responsibility of 
the federal government to these citizens 
has been relegated to United States 
Probation Officers. The vast majority 
of resources are spent on the “front 
end” of the judicial process and by the 
time the system releases an individual 
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from custody, most of the legal actors - 
the prosecution team, defense lawyers, 
investigators, judges, etc. – have moved 
on to the next case. At this point, many 
would say that justice has been served – 
an individual was wronged, the offender 
was punished, and the responsibility of 
the legal system to preserve order and 
justice has been fulfilled.

A new wave of thinking about 
jurisprudence has challenged this 
traditional notion of justice with a 
simple question, “What comes next for 
the offender?” Or, more specifically, 
“What happens to the man after he's left 
the group?” In considering the pursuit 
of justice, this Note will blend science 
and the law to argue that, in committing 
to its responsibility to the people of the 
United States, the federal legal system 
has a responsibility to all those it serves, 
including offenders. Part I of this Note 
broadly discusses the responsibility of 
the Federal legal system to its citizens 
and the impact of citizen's perceptions 
on the legitimacy of the institution. Part 
II discusses responsibility in the context 
of the impact of the federal system 
on offenders, including the collateral 
consequences that involvement with 
the federal system creates for offenders 
post  conviction. Finally, Part III briefly 
explains the concept of therapeutic 
jurisprudence and argues that it is the 
responsibility of the federal legal system 
to pursue applications of the legal 
framework to the reentry process through 
programs such as Reentry Courts in order 
to preserve and pursue justice for all.

Sarah Fishel is a Drexel University 
Thomas R. Kline School of Law student. 
For the complete essay, go to https://www.
philadelphiabar.org/WebObjects/PBA.
woa/Contents/WebServerResources/
CMSResources/ginsburgessay2020_
WhenTheyComeHome.pdf.

Out of the Looking Glass: Out of the Looking Glass: 

Reassessing the Foreign Reassessing the Foreign 

Agents Registration Act to Agents Registration Act to 

Counter 21st century Foreign Counter 21st century Foreign 

Information WarfareInformation Warfare

By Alexander Rojavin

I. Introduction

On July 17, 2014, Malaysia Airlines 
Flight 17 (MH17) was shot out of the 
sky over Eastern Ukraine, resulting in 
the immediate death of all 298 people 
onboard.1 Mere hours later, broad 
consensus among reputable news 
sources indicated that a BUK missile 
shot by Russian-backed forces from a 
Russian-made missile system destroyed 
the plane.2 Then, the cacophony 
began. A sprawling, Kremlin-backed 
disinformation effort swept across 
the international information space, 
spawning myriad narratives, each more 
phantasmagorical than the last. Logic and 
reason receded as news consumers were 
informed that the Ukrainian military had 
mistaken the plane for a military target 
and shot it down in error; no, it was a 
botched assassination attempt on Putin; 
no, the plane had been stuffed with 
corpses before takeoff and was destroyed 
in a cynical provocation designed to turn 
the world against Russia.3 We had fallen 
through a looking glass haunted by such 
nightmares that Alice could not even 
imagine.

In the years since, though 
Congressmembers have introduced 
multiple bills addressing foreign 
disinformation offensives,4 the federal 
government’s primary — and flawed 
— counter- disinformation instrument 
has remained the Foreign Agents 
Registration Act (FARA).5 FARA’s 

purpose is to negate the effectiveness 
of foreign-abetted disinformation 
and maintain content neutrality while 
doing so, thereby staying abreast of the 
First Amendment.6 Indeed, the federal 
government successfully brought FARA 
to bear against several entities complicit 
in disseminating the post-MH17 
disinformation miasma and forced them 
to register as foreign agents, which 
necessitates their conspicuously marking 
all disseminated communications as 
representations made by an agent on 
behalf of a foreign principal.7 This main 
obligation that comes with registration 
is woefully insufficient in 2020 and lays 
bare FARA’s fecklessness.

FARA needs to be reassessed and 
updated to better enable the U.S. 
government to counter 21st-century 
foreign disinformation efforts. As 
arguments rage on front pages about 
how to reform Section 230 of the 
Communications Decency Act,8 FARA 
has slid out of attention, even though it 
has become the federal government’s 
primary counter-disinformation tool.9 
Despite its primacy, however, its 
effectivity is in question.10 Part II of 
this paper briefly surveys FARA’s 
history, purpose, and disappearance 
into virtual irrelevance. Part III then 
explores FARA’s return to prominence, 
notes how it is enforced today, and 
explains the probable inefficiencies of 
its anachronistic deterrent mechanisms. 
Part IV provides recommendations 
for ascertaining FARA’s utility and 
updating its prescriptions for the 21st 
century. FARA can be an effective 
anti- disinformation tool if it is first 
unshackled from remedies that were 
appropriate in the 20th century, but fail 
to contend with the strategic and political 
realities of the 21st. 

II. A Brief History of FARA

In 1938, President Roosevelt signed 

“In considering the pursuit of justice, this Note will blend science and the law to argue that, in 

committing to its responsibility to the people of the United States, the federal legal system has a 

responsibility to all those it serves, including offenders.”

– Sarah Fishel, “When They Come Home: Federal Responsibility for Offender Reentry”
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FARA into law. This law — enacted as 
the Nazi regime steadily unfurled its 
war machine and as the Terror swept 
across the Soviet Union — was intended 
to protect U.S. information space from 
subversive entities abetting either the 
Nazi or Soviet information war efforts.11 
With television still a technology of the 
future and newspapers and radio serving 
as the primary sources of information 
for most American families, the duties 
imposed by FARA on entities that would 
soon be classified as foreign agents 
were designed to neuter any influence 
such entities could have on the national 
discourse.12

1. FARA Ascendant

FARA was simple yet effective for 
the time. Its strength stemmed from three 
things: broad definitions of key terms, 
State Department oversight, and public 
shaming as the primary countermeasure 
to disinformation.

A. Broad Definitions

The law featured purposefully 
vague definitions of key terms, which 
allowed considerable flexibility in 
enforcement. Though this ambiguity is 
widely viewed as deleterious today,13 
having broad definitions of terms 
like “foreign principal” and “political 
activities” accorded the government “a 
wide net to capture the propaganda of 
adversaries.”14 For example, an “agent 
of a foreign principal” is defined as any 
“person”—in turn sweepingly defined as 
“an individual, partnership, association, 
corporation, organization, or any other 
combination of individuals”—operating 
per the order, request, direction, or 
control (none defined) of a foreign 
principal or any person under the direct or 
indirect (neither defined) “supervis[ion], 
direct[ion], [control], financ[ing], 
or subsidiz[ation]” of a foreign 
principal.15 The lack of specificity in 
this “definition” alone is enough to 

upset any legislative drafter,16 but it was 
an unfortunately logical consequence 
of the environment in which Congress 
was legislating: considering the many 
channels through which disinformation 
was disseminated,17 the many different 
forms a foreign, disinformation-peddling 
entity could take,18 and the often murky 
relationship between such an entity and 
the authoritarian regime controlling 
it,19 the breadth of FARA’s definitions 
reasonably equipped the federal 
government to take on a shapeshifting 
and ill-defined series of actors.

B. State Department Oversight

Congress made another important 
decision by initially housing FARA 
oversight and implementation within 
the State Department until transferring 
responsibilities to the Department of 
Justice (DOJ) in 1942.20 There is a 
lamentable lack of scholarly analysis 
or legislative history explaining either 
the original decision or the subsequent 
transfer of mandate, but it is safe to 
assume that the original decision served 
as an implicit acknowledgment of the 
importance of having the law be overseen 
by foreign affairs specialists. After all, 
FARA was a statute borne of foreign 
policy considerations—it was meant 
as a tool to counter foreign propaganda 
efforts. 21 Who better to identify foreign 
propaganda strategies and actors than 
the State Department’s expert analysts 
and diplomats, who presumably had a 
comprehensive understanding of German 
and Soviet propaganda campaigns? By 
granting the original mandate to the 
State Department, Congress implicitly 
highlighted the most important 
competencies and areas of expertise 
that were necessary to implement FARA 
effectively and appropriately; counter-
propaganda efforts should be a concern 
primarily for foreign affairs experts.

C. Public Shaming as Countermeasure

Perhaps Congress’s most inspired 
decision was its choice of countermeasure 
for neutering propaganda-disseminating 
entities’ effectiveness: public shaming 
and ostracizing. FARA demands that all 
communications issued by registered 
foreign agents be accompanied by 
“a conspicuous statement that the 
information is disseminated by…agents 
on behalf of [a] foreign principal.”22 
Furthermore, foreign agents must make 
periodic public disclosures of their 
“identities, agency, activities, receipts[,] 
and disbursements.”23 Considering that 
1938 was a period of U.S. history when 
both sides of the aisle acknowledged who 
the nation’s enemies were, being labeled 
an agent of Goebbels or Beria would have 
made one a pariah; such an entity—be it 
a person or an organization—would find 
few if any willing American listeners.24

In a single act of lawmaking, Congress 
had greatly strengthened America’s 
information space against foreign 
subversion and ensured that the 
fourth estate—a most critical facet 
of a democracy’s immune system—
could function with significantly less 
disinformation inhibiting its work. 
Importantly, Congress had accomplished 
this while keeping FARA content-neutral 
and thereby staying abreast of the First 
Amendment—public disclosures and 
conspicuous statements do not force 
foreign agents to alter the content of 
their disseminated communications, 
and their status as foreign agents was 
determined without consideration of 
the communications’ content.25  FARA 
was completely blind to content—and 
therefore constitutional.26

Alexander Rojavin is a graduate of Temple 
University’s James E. Beasley School of Law. 
For the complete essay, go to https://www.
philadelphiabar.org/WebObjects/PBA.
woa/Contents/WebServerResources/
CMSResources/ginsburgessay2020_
OutoftheLookingGlass.pdf.

“Congress had greatly strengthened America’s information space against foreign subversion 

and ensured that the fourth estate—a most critical facet of a democracy’s immune system—

could function with significantly less disinformation inhibiting its work.”

– Alexander Rojavin, “Out of the Looking Glass: Reassessing the Foreign Agents Registration Act to Counter 21st-century Foreign Information Warfare”


