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APPEAL 
 

• Issues must be raised in a party’s Petition for Review as well as the Statement of 
Questions Involved and Argument Sections of one’s brief. Otherwise, they may 
be deemed waived. Moreover, it is well settled that an Appellate Court cannot 
properly consider averments of facts appearing only in a party’s brief that are not 
part of the record. 

 
However, objections that are referenced in a Petition for Review are deemed to 
include every subsidiary question fairly comprise therein. 

 
City of Philadelphia v. WCAB (Ford-Tilghman) No. 1049 C.D. 2009 (Decision by 

Senior Judge Flaherty, March 17, 2010) 4/10 
 
 

• The doctrine of waiver is applicable in workers’ compensation proceedings. An 
issue is waived unless it is preserved at every stage of the proceedings. The 
appellant must bring to the attention of the appellate body its claims of error with 
some degree of specificity.  Section 111.11(a)(2) of the WCAB rules further 
provide that the Notice of Appeal filed with the Board shall contain: 

 
“A statement of the particular grounds upon  which the appeal is based, 
including reference to the specific findings of fact which are challenged 
and the errors of the law which are alleged. General allegations that do 
not specifically bring to the attention of the Board the issues to be decided 
are insufficient for appeal purposes..”   

 
 

The claimant waived the issue of whether the employer’s testimony regarding a 
disability pension offset was sufficient or calculations were accurate where the 
claimant only raised the issue on appeal before the Appeal Board of  whether the 
disability annuity claimant was receiving qualified as a pension referenced by 
Section 204 of the Act. 

 
Riley v. WCAB (DPW/Norristown State Hospital) No. 1533 C.D. 2009 (decision 

by Judge Flaherty, March 17, 2010). 7/10 
 

 

 1



• An issue not raised in the appeal documents to the Workers’ Compensation 
Appeal Board is not preserved even if the party raises that issue in its brief to the 
board. 

 
Muir v. WCAB (Visteon Systems, LLC), No. 274 C.D. 2010. (Decision by Judge 

McGINLEY, October 1, 2010) 11/10 
 

 
 
ATTORNEY FEE 
 
 

• Although the Heart and Lung Act permits the employer to retain monies collected 
pursuant a Notice of Compensation Payable or an award while Heart and Lung 
Act benefits are being paid, Claimant’s counsel was entitled to a 20 % attorney 
fee chargeable against the claimant’s workers’ compensation notwithstanding the 
fact that the claimant was receiving compensation under the Heart and Lung Act 
at the time the employer filed it Petition for Termination.  

 
This is because neither the Heart and Lung Act nor the Workers’ Compensation 
Act prevents employers from initiating proceedings under the Workers’ 
Compensation Act before, after, or simultaneous with proceedings under the 
Heart and Lung Act.  Moreover, the language of the Heart and Lung Act does not 
estop an injured employee from seeking workers’ compensation. It only prohibits 
the employee from retaining monies collected pursuant to a Notice of 
Compensation Payable or an award while Heart and Lung Act benefits are being 
paid. 

 
 

• The portion of a 20 percent contingent fee paid directly to a claimant’s counsel is 
not “received” or “constructively received” by the claimant. 

 
Accordingly, once the employer’s Petition for Termination was denied by the 
WCJ and counsel’s fee agreement was approved, 20 percent of claimant’s 
indemnity benefits were no longer payable to the claimant.  Rather, 20 percent of 
claimant’s workers’ compensation benefits were payable to counsel.  Counsel was 
entitled to the 20 percent fee notwithstanding the fact the employer was able to 
retain the workers’ compensation that was payable Notice of Compensation 
Payable while the claimant was receiving Heart and Lung Act benefits. 

 
This holding applies whether the employer is insured or self-insured because such 
distinction would create disparate treatment between claimants who are injured 
working for employers who are insured and those who are injured working for 
employers that are self-insured.  The result would be untenable. 
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City of Philadelphia v. WCAB (Ford-Tilghman) No. 1049 C.D. 2009 (Decision by 
Senior Judge Flaherty, March 17, 2010) 4/10 

 
• The WCJ committed an error of law upon assessing unreasonable contest fees 

against the employer premised upon its conclusion that the employer’s contest 
was unreasonable based upon the weight of the evidence.  A contest is reasonable 
when it is undertaken to resolve the genuinely disputed issue, rather than to harass 
the claimant.  

 
 In this matter, employer presented new employment opportunities that had 
become available to the claimant.  An expert testified that those jobs were within 
claimant’s vocational and physical abilities.  Had employer’s evidence been 
credited, claimant’s benefits would have been modified thus, the employer’s 
contest was reasonable. 

 
Linton v. WCAB (Amcast Industrial Corporation), 991 A.2d 376 (Pa. Cmwlth. 

2010). 10/10 
 

CLAIM PETITION 
 

• The WCJ did not commit an error of law upon granting the claimant’s Claim 
Petition for a closed period with a termination of compensation notwithstanding 
the fact that the claimant’s treating physician, found credible in part, testified that 
the claimant’s work-related flexor tenosynovitis was “irreversible”.  

 
This is because the Commonwealth Court decision of Hebden v. WCAB 
(Bethenergy Mines, Inc.), 534 Pa. 327, 632 A.2d 1302 (1993), which held that an 
employer’s petition to challenge an employee’s continued disability caused by 
irreversible occupational disease could not be re-litigated, applies to the 
occupational disease and termination setting and by contrast the current case 
involved a Claim Petition.  

 
• In a Claim Petition proceeding no work-related injury has been yet recognized, 

which means it is the claimant’s burden to establish all the necessary elements to 
support an award.  Moreover, the claimant must not only prove that she has 
sustained a compensable injury but also that the injury continues to cause 
disability throughout the pendency of the Claim Petition proceeding.  If a WCJ 
feels that evidence supports a finding of disability only for closed period, she is 
free to make such a finding. 

. 
• Commonwealth Court in a footnote clarifies that its holding in Hebden, 

concerning the res judicata effect of a prior finding that a claimant suffers from a 
nonreversible occupational disease, only precludes a challenge to a claimant’s 
current disability status where the claimant’s condition is clearly irreversible, such 
as the case of a progressive occupational disease.  If medical science deems the 
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condition to be irreversible at the time the parties seek to challenge the prior 
situation or adjudication, no review may be had. 

 
 
 Milner v. WCAB (Mainline Endoscopy Center), No. 2331 C.D. 2009 (Decision by 
Judge Friedman, May 18, 2010).6/10 
 

• A claimant who files a Claim Petition must establish an employer/employee 
relationship in order to be entitled to benefit under the Act.  An employment 
relationship may exist when wages are not being earned.  The term “employee” in 
analyzing Section 309 of the Act has been found not to be limited to the actual 
date an employee worked for wages, but encompasses the period of time that an 
employment relationship is maintained by the parties.  A determination regarding 
the existence of an employer/employee relationship is the question of law subject 
to the Court’s review. 

 
No benefits need be paid if the employer/employee relationship is not established.   

 
Moberg v. WCAB (Twining Village) No. 1767 C.D. 2009 (decision by Judge 

Flaherty, March 17, 2010). 6/10 
 
 
COLLATERAL ESTOPPEL/RES JUDICATA 
 

• A Judge’s finding that employer’s medical expert did not testify credibly that the 
claimant was recovered from her work injury, thus resulting in a denial of the 
employers Petition for Termination, that same decision did not collaterally stop 
the Judge from finding that same doctors opinion credible that the offer of 
enrollment in the Detox Program was a reasonable and necessary medical 
treatment.  This is because collateral estoppel only forecloses a re-litigation of 
identical issues.  The issue raised by in this case was not whether the claimant had 
fully recovered from her work injury but whether the offer of enrollment in a 
Detox Program was reasonable and necessary medical treatment. 

 
Bereznicki v. WCAB (Eat'n Park Hospitality Group), No. 1047 C.D. 2009 

(Decision by Judge Quigley, October 19, 2009). 2/10 
 

• The doctrine of res judicata or collateral estoppel did not bar the litigation of the 
employers Modification Petition based upon a labor market survey performed in 
2006 because an earlier Petition for Modification based upon the performance of a 
labor market survey in 2001 was denied.  

 
This is because new Petition for Modification was based upon a subsequent IME 
and a labor market survey performed years following the initial 2001 labor market 
survey. 
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• The principle of res judicata and collateral estoppel bar the re-litigation of claims 
and issues that have previously been decided. 

 
Res judicata, or claim preclusion, prevents a future suit between the same parties 
on the same cause of action after final judgment was entered on the merits of the 
action. 

 
Collateral estoppel, also known as issue preclusion, prevents re-litigation of an 
issue of law or fact between the same parties upon a different claim or demands. 

 
It is often difficult to distinguish between res judicata and collateral estoppel.  
Both doctrines foreclose re-litigation of an issue of fact or law which was actually 
litigated and which was necessary to the original judgment.  Therefore, the Court 
must consider whether the ultimate and controlling issues presented in a 
proceeding and have been decided in a prior proceeding in which the parties 
actually had an opportunity to appear and assert their rights. 
 
These doctrines do not preclude the employer’s filing of a Second Petition for 
Modification because an employer may file a Modification Petition whenever an 
injured employee’s loss of earning power has changed.  A change in loss of 
earning power is not limited to a change in the claimant’s physical condition.  A 
modification or suspension petition may also be based upon the discovery of a 
position that the claimant can perform even in the absence of a change in medical 
condition. 

 
Linton v. WCAB (Amcast Industrial Corporation), 991 A.2d 376 (Pa. Cmwlth. 

2010). 10/10 
 

 
• The termination of the claimant’s Act 632 benefits following an administrative 

proceeding, which involved the claimant’s testimony and presentation of medical 
evidence, that found that the claimant was fully recovered from her compensable 
posttraumatic stress disorder collaterally estopped the claimant from asserting that 
she was not fully recovered in defense against a Petition for Termination filed in a 
workers’ compensation proceeding. 

 
This is because an agency adjudication can, and will, have effect in another 
agency’s proceeding, or even a judicial proceeding, so along as the amount in 
controversy is comparable and each proceeding involves procedures sufficiently 
formal to allow each litigant to develop a complete record on a disputed fact. 

 
• Collateral estoppel, also known as issue preclusion, is designed to prevent 

relitigation of questions of law or issues of fact that have already been litigated in 
a court of competent jurisdiction. The doctrine of collateral estoppel applies 
where the following factors are met: 
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(1) when the issue in the prior adjudication was identical to one presented 
in the later action; 
 

(2) when there was a final judgment on the merits; 
 

(3) when the party against whom the plea is asserted was a party or in 
privity with a party to the prior adjudication; 
 

(4) when the party against whom it is asserted has had a full and fair 
opportunity to litigate the issue in a prior action; 

 
(5) when the determination in the prior proceeding was essential to the 

judgment. 
 
In this matter, the issues in the 632 termination proceeding were identical to those 
in the workers’ compensation proceeding.  In both matters, proof of claimant’s 
recovery from the work related disability was germane for purposes of either 
statute.  The Supreme Court has held that a fact is a fact regardless of public 
policy.  This means that the dispositive factual finding, full recovery from 
claimant’s disability, was identical in each proceeding. 
 
The second issue of whether the claimant had the full opportunity to litigate the 
extent of her recovery in the Act 632 proceeding requires two inquires:  The 
amount at risk financially and type of procedural rules governing each 
proceeding. 
 
In this matter, Act 632 is more generous because it provides full salary where by 
contrast workers’ compensation disability is limited to two-third’s of the pre-
injury average weekly wage.  The amount in controversy was also comparable:  
Potential lifetime compensation for lost wages caused by work related injury. 

 
 

Commonwealth of Pennsylvania, Department of Corrections v. WCAB (Wagner - 
Stover), No. 1133 C.D. 2008 (decision by Judge Leavitt, October 1, 2010.) 11/10 
 

 
COMMON LAW MARRIAGE 
 

• The Supreme Court decision PNC Bank Corporation v. WCAB (Stamos), 831 
A.2d 1269 (Pa. Cmwlth. 2003) prospectively abolished the doctrine of Common 
Law Marriage. 

 
  Act 144 Amended Section 1103 of the Marriage Law to provides: 

 
“No common-law marriage contracted after January 1, 2005, shall be 
valid. Nothing in this part shall be deemed or taken to render any 
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common-law marriage otherwise lawful and contracted on or before 
January 1, 2005, invalid.” 

 
This means that any common law marriage contract entered into prior to January 
1, 2005 remains valid. 

 
• A common law marriage can only be created by an exchange of words in the 

present tense, spoken with specific purpose of creating the legal relationship of 
husband and wife.  Although no magic words are required, proof of the actual 
intention of the parties to form a marriage contract is indispensible to the 
existence of common law marriage.  The validity of common law marriage is a 
mixed question of fact and law. 

 
When one party is unable to testify regarding verba in praesenti, there is a 
rebuttable presumption in favor of common law marriage when the burdened 
party proves constant cohabitation and a reputation of marriage. Reliance on such 
a presumption based on proof of cohabitation and reputation is only proper where 
direct evidence of the alleged marriage agreement is unavailable. 
 
However, cohabitation, reputation are not a marriage; they are but circumstance 
from which a marriage may be presumed, and such presumption may always be 
rebutted and will wholly disappear in the fact that proof that no marriage has 
occurred. 

 
• The employer did not fulfill its burden of proving that the claimant was engaged 

in a common law marriage, which would have resulted in the end of her 
entitlement to death benefits, where both parties were present and available to 
testify, evidence of words in praesenti sufficient to establish a definite agreement 
to marry were required in order for Employer to satisfy its burden. Reliance on 
any presumption of common law marriage based on proof of cohabitation and 
reputation was unavailable to Employer. 

 
The employer also failed to fulfill its burden of proving the claimant was engaged 
in a common law marriage although the claimant and the man she was sleeping 
with each other and presented themselves on a limited occasion as being husband 
and wife, filed joint tax returns and did represent to claimant’s male friend’s 
employer that they were married in order to obtain health benefits.   

 
The employer did not fulfill its burden of proving that the claimant was involved 
in a common law marriage because it did not prove that both parties showed 
present intent to engage in a marriage.  Evidence of cohabitation and reputation is 
not enough to show actual intent to enter into a common law marriage.   
 
In order to prove a common law marriage both alleged participants in a common 
law marriage must offer evidence of words in the present tense spoken with 
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specific purpose of creating the legal relationship of husband and wife.  Since the 
employer did not prove this could not succeed as a matter of law.   

 
• Proof of common law marriage by reputation must be general and not confined to 

few select individuals.  The mere fact that parties were known to a few people as 
man and wife is not sufficient evidence to establish marriage. 

 
• Section 422(a) of the Act provides that all parties to an adjudicatory proceeding 

are entitled to a reasoned decision. Where the fact-finder has had the advantage of 
seeing the witnesses testify live and the opportunity to assess their demeanor, a 
mere conclusion as to which witnesses he deems credible is sufficient to render 
the decision adequately “reasoned.  A decision is reasoned if it allows for 
adequate review without further elucidation. 

 
The WCJ’s decision was reasoned notwithstanding the fact he found the claimant 
not to be credible on the issue of common law marriage but found the claimant’s 
male partner to be credible.  This is because both alleged participants in a 
common law marriage were present and neither offered evidence of words in the 
present tense, spoken with specific purpose of creating the legal relationship of 
husband and wife.  This means that employer cannot have succeeded as a matter 
of law. 

 
PPL v. WCAB (Redo), No. 2264 C.D. 2009 (Decision by Judge Flaherty, 

September 10, 2010). 10/10 
 

 
COMPROMISE AND RELEASE AGREEMENT 
 

• The Insurer/Carrier do not violate the Act by failing to proceed before the WCJ on 
an executed Compromise and Release Agreement where the claimant was an 
employee of the subcontractor but the General Contractor, Turner Construction 
Company, who purchased the coverage for the subcontractor informed the carrier 
not to proceed on the Compromise and Release Agreement unless the claimant 
agreed not to reapply for a position with Turner Construction Company, which 
the claimant refused to do.. 

 
This holding is mandated by Section 449 of the Act that provides that an 
employer or insurer may submit a petition for approval of a Compromise and 
Release Agreement.  The provisions did not prohibit an employer or insurer from 
withdrawing a petition for approval.  Moreover, under Section 489 of the Act, 
settlement agreements are not valid until they are proved by the WCJ.  Thus, the 
Compromise and Release Agreement, although executed, was not final, 
conclusive and binding under Section 449 of the Act.  The employee did not 
violate Section 449 by attempting to modify an agreement that was not final, 
conclusive or binding. 
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• It is true that the common law concept of “mutual mistake” applies in cases where 
a party seeks to set aside and approve i.e. final, conclusive and binding 
Compromise and Release Agreement.  The concept of mutual mistake did not 
apply here since the Compromise and Release Agreement did not go forward 
because the parties could not agree to modify the Compromise and Release 
Agreement to indicate that the claimant would not seek reemployment with 
Turner. 
 
The Court has held that where there is no mutual mistake of the parties at the time 
that Compromise and Release Agreement was approved, a party cannot later 
refuse to comply with the agreement, based upon a desire to add new terms to 
change existing terms. That was not the case here because the Carrier tried to add 
additional terms before the Agreement was approved by the WCJ. 

 
McKenna v. WCAB (SSM Industries, Inc.), No. 454 C.D. 2010 (decision by Judge 

Friedman, July 16, 2010). 9/10 
 

COURSE AND SCOPE 
 

• An injured employee may be eligible for benefits for injuries sustained traveling 
to or from work if: 

 
1. The employment agreement between a claimant and employer included 

transportation to and from work; 
 
 2. The employee has no fixed place of work; 
 

3. The employee is injured while on a special assignment for the employer; 
or 

 
4. Special circumstances indicate that the employee was furthering the 

business of the employer. 
 

o The claimant was not entitled to benefits pursuant to the “No Fixed Place 
Of Work” exception set forth by exception two because, although she 
worked for a temporary agency, her assignment, as a home health nurse, 
was for all actual and practical purposes a permanent assignment requiring 
her to drive to the same location everyday, which she had done for one 
and a half years.  Therefore, the claimant who was involved in a motor 
vehicle accident on her way driving directly from her home to her 
patient’s home was not in the course and scope of employment because 
she had a fixed place of employment. 

 
 

• The permanency of a work location is the key component in both the “temporary” 
employee context and the “traveling” employee context. 
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o The claimant’s injury also was not compensable consistent with the 
exception set forth by number four, which would require that special 
circumstance indicate that the claimant was furthering the business of the 
employer.   

 
Special circumstances are required to trigger this fourth exception to the 
coming and going rule to support a finding that at the time of the injury 
the claimant was acting specifically for the benefit and convenience of the 
employer and not merely commuting to or from her work.   
 
In a general sense it is always in the employer’s interest that employees 
come to work, particularly if some circumstance of the job, such as its 
duties or location, makes it unattractive.  This interest, far from being a 
special circumstance is a universal one.  The mere fact that the claimant 
was a home health aide, which is a laudatory profession, who risked her 
health by driving to her patient under inclement conditions was not 
enough to constitute a special circumstance that was furthering the 
employer’s interest pursuant to element four. 
 

It was further significant that: 
 

1. Employer paid the claimant only for the time that she was 
actually working at the patient’s home; 

 
2. Employer did not pay her for the time she traveled to the 

patient’s home; and 
 

3. Employer did not pay claimant for the mileage to and from 
the patient’s home or for other vehicle related costs such as 
insurance. 

 
• It is true that the Pennsylvania Supreme Court has held that a temporary 

employee, who is employed by an agency, never has a fixed place of work.  The 
Court went on to hold that when an agency employee travels to an assigned 
workplace, the employee is furthering the business of the agency.  Therefore, as a 
matter of law, such a claimant has no fixed place of work and her injury occurred 
while she was in furtherance of her employer’s business.  See Peterson v. WCAB 
(PRN Nursing Agency), 528 Pa. 279, 597 A.2d 1116 (1991). 
 
Peterson did not apply to this case, because in Peterson the employer regularly 
assigned the claimant to different clients and the assignments were of short 
duration.  In this matter, the claimant, though employed by a temporary agency, 
had worked for the same client for one and a half years and the employer had 
never indicated that it intended to change her assignment. 
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Mackey v. WCAB (Maxim Healthcare Services), No. 1903 C.D. 2009 (Decision by 

Judge Brobson, February 19, 2010). 3/10 
 

 
• The claimant who slipped going to her car during her unpaid lunch break in a 

parking lot 10 feet away from the building where her employer’s office was 
suffered her injury in the course and scope of her employment notwithstanding 
the fact that the employer neither leased or owned the parking lot and the 
employer shared the parking lot with other tenants of the corporate park. 

 
This is because upon construing the term “premises” as contemplated by Section 
301(c)(1) of the Act, the determinative question is not whether the employer had 
title to or control over the site of the accident, but rather whether this site of the 
accident was so connected with the employer’s business as to form an integral 
part thereof.  Reasonable means of access to the workplace is considered an 
integral part of the employer’s business, and, therefore, it is considered part of the 
employer’s premises. 

 
In this matter, the parking lot was integral part of the employer’s business because 
it was a reasonable means of access to the workplace.  The parking lot was 
adjacent to the workplace and the location of claimant’s fall was only 10 feet from 
the workplace entrance.  Although the employer shared the parking lot with other 
tenants of the corporate campus, the portion of the lot closest to workplace was 
used by employer’s employees and it is in the front row of that parking lot where 
the claimant’s car was parked. 

 
• Employer’s parking lot was used in the operation of the employer’s business 

where it was located between the workplace and another building housing the 
employer’s operations and employer’s employees traversed the parking lot to go 
from one building to the other. 

 
• Claimant’s injuries occurred in the course and scope of employment 

notwithstanding the fact that claimant’s fall occurred while she was going on her 
one-half hour mandatory unpaid 30-minute lunch break.   
 
It is well established in Pennsylvania that any injury occurring to an employee up 
until the time she leaves the premises of the employer, provided that it is 
reasonably proximate to work hours, is compensable.  The rationale behind this 
rule is that once an employee is on the employer’s premises, actually getting to or 
leaving the employee’s workstation is a necessary part of that employee’s 
employment.  
 
 Although this will typically apply to situations where the employee is arriving at 
the workplace to commence a workday, or departing from the workplace at the 
completion of the workday, there is no reason why this rule should not be 
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applicable to the present situation where the claimant was required to take her 
lunch break at a time pre-determined by employer and was permitted to leave 
employer’s premises.  Although claimant was on her “lunch break” for the 
purposes of employer’s time clock, her presence on employer’s premises remain 
so connected to the employment relationship that it was required by the nature of 
her employment. 

 
ICT Group v. WCAB (Churchray-Woytunick) No. 2315 C.D. 2009 (decision by 

Judge Brobson, May 26, 2010). 6/10 
 

 
CREDIT 
 

• Severance benefits paid by the employer directly liable for payment of 
compensation which is received by the employee is to be credited against the 
amount of the award made under Section 108 and Section 306(a) and (b) pursuant 
to Section 204(a) of the Act.  

 
 In this matter, if the claimant had received workers’ compensation in addition to 
severance benefits during the same time period he would have been receiving 
more compensation than he was entitled under the Act.  Accordingly, the WCJ 
did not miscalculate the claimant’s benefits and no error was committed by 
ordering benefits reinstated effective September 16, 2010 and not September 16, 
2006. 

 
Polis v. Verizon Pennsylvania, Inc., No. 1549 C.D. 2009 (Decision by Judge 

Pellegrini, February 5, 2010). 3/10 
 
 

• Pursuant to Section 204(a) of the Act an employer is entitled to an offset from a 
pension plan paid to the claimant to an extent it was funded directly by the 
employer liable for the compensation and against the pension payments received 
by the claimant. (Emphasis added) 

 
Therefore, the employer was only entitled to an offset of $0.28 per week where 
the claimant was only receiving $2.27 in monthly pension benefits where the 
employer established that they contributed 53.983 % of claimant’s monthly 
pension benefits because under Section 22-401(4)(a) of Philadelphia Code a 
claimant disability pension benefits are reduced by the amount received in 
workers compensation.  (Emphasis added) 

 
A claimant is not allowed to retain both disability pension and workers’ 
compensation benefits for the same period of disability.  To allow such a double 
recovery would be in contravention of Section 22-401(4) (a) of Philadelphia 
Code. 
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• Section 426 of the Act permits the Board to grant a rehearing as long as the 
request for the rehearing is made within 18 months of the issuance of its opinion.  
The Board has broad powers to grant a rehearing and may do so when justice 
requires.  The Board has authority to grant to rehearing is to prevent manifest 
injustice.  A rehearing has been found to be appropriate to allow the Board to 
correct the mistake of law or misapprehension of an issue. The authority to grant 
to rehearing is to be liberally interpreted in the interest of the claimant.   

 
City of Philadelphia v. WCAB (Harvey), No. 1379 C.D. 2009 (decision by Judge 

Flaherty, March 17, 2010). 4/10 
 
 

• The language of the Heart and Lung Act does not estop an injured employee from 
seeking workers’ compensation benefits; it only prohibits the employee from 
retaining monies collected pursuant to a Notice of Compensation Payable or an 
award while Heart and Lung Act benefits are being paid. 

 
• The portion of a 20 percent contingent fee paid directly to a claimant’s counsel is 

not “received” or “constructively received” by the claimant. 
 

Accordingly, once the employer’s Petition for Termination was denied by the 
WCJ and counsel’s fee agreement was approved, 20 percent of claimant’s 
indemnity benefits were no longer payable to the claimant.  Rather, 20 percent of 
claimant’s workers’ compensation benefits were payable to counsel.  Counsel was 
entitled to the 20 percent fee notwithstanding the fact the employer was able to 
retain the workers’ compensation that was payable Notice of Compensation 
Payable while the claimant was receiving health and welfare benefits. 

 
This holding applies whether the employer is insured or self-insured because such 
distinction would create disparate treatment between claimants who are injured 
working for employers who are insured and those who are injured working for 
employers that are self-insured.  The result would be untenable. 

 
City of Philadelphia v. WCAB (Ford-Tilghman) No. 1049 C.D. 2009 (Decision by 

Senior Judge Flaherty, March 17, 2010) 4/10 
 

 
• When there are two injuries that are separately totally disabling, compensation 

should be based on the later-in-time injury until the entitlement to benefits for that 
injury changes. 
 
Benefits for the first injury are suspended while the claimant is receiving total 
disability for the most recent injury. It follows, then, that the injury that 
determines the benefit rate should determine all matters related to the benefit, 
such as offsets. 
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Therefore, where the claimant suffered his first knee injury in 1991, which was 
pre Act 57, and his second disabling injury in 1996, which was post Act 57, the 
employer’s right to a credit was controlled by Act 57 Section 204(a) of the Act. 
 

• Prior to 1996, an employer was permitted to take an offset against disability 
compensation owed to an injured worker for other disability-type payments the 
employer paid that worker. However, the employer was required to raise the 
offset right at the “earliest possible stage,” so that the WCJ could order the offset 
along with an award, if any, of benefits. 

 
In 1996, Act 57 was enacted to amend Section 204(a) of the Act to provide that 
employer may take offsets against disability compensation on its own initiative 
without prior authorization from the WCJ.  Thus, the law on offsets is different 
depending upon whether a work injury occurred before or after the effective date 
of Act 57. 
 
Christy v. WCAB (Philadelphia Gear Corporation), No. 1276 C.D. 2009 (decision 

by Judge Leavitt, March 12, 2010). 4/10 
 

• Pennsylvania Supreme Court holds that a furlough allowance is not a severance 
benefit pursuant to Section 204(a) of the Act and therefore an employer is not 
entitled to a credit against the workers’ compensation payment for the furlough 
allowance it paid to the claimant. 

 
Severance benefits are occasioned by severance from employment.  They are 
payable only when a worker’s employment has been completely and permanently 
terminated.  According to Black’s Law Dictionary, the term “severance pay” 
means “money (apart from back wages or salary) paid by an employer to a 
dismissed employee.” 
 
By contrast, furlough is defined as “a leave of absence from military or other 
duty.”  Therefore, according to Black’s Law Dictionary, a severance benefit, 
unlike a furlough, is contingent on the dismissal of an employee. 

 
Moreover, the Bureau has defined “severance benefit” at 34 Pa. Code Section 

123.2 as follows: 
 

Severance benefit -- A benefit which is taxable to the employe and paid as 
a result of the employe's separation from employment by the employer 
liable for the payment of workers' compensation, including benefits in the 
form of tangible property. The term does not include payments received by 
the employe based on unused vacation or sick leave or otherwise earned 
income. 
 

 Thus, the regulatory definition of severance benefits specifically excludes unused 
vacation or sick leave or otherwise earned property.  The Court views the 
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furlough benefit as analogous to vacation and sick leave and as “otherwise earned 
income.”   
 
The furlough allowance, like sick or vacation leave, is something to which 
claimant would have been entitled regardless of whether he had been injured.  An 
employer of an employee injured at work cannot pay for the resulting disability 
with the claimant’s sick or vacation pay.  Similarly, an employer cannot force the 
employee to bear the cost of his work-related injury by exhausting his accrued 
furlough allowance. 
 

• The Courts have a long history of prohibiting employees from taking a credit 
against workers’ compensation for payments made for these forms of earned 
benefits.  It is repugnant to the intent of the Act to require an employee to expend 
benefits which he labored to accrue, and which are payable, exhaustible, and, 
again, accruable, like sick and vacation pay to compensate himself after a work 
injury. 

 
• Section 204(a) provides that the employer is entitled to credit against workers’ 

compensation benefits for four specific narrowly defined types of payments: 
unemployment compensation, old age benefits under the Social Security Act, 
pension benefits and severance benefits Furlough benefits are different from 
severance benefits because severance benefits require a permanent separation 
from employment whereas a furlough allowance simply means that the 
employment relationship is held in abeyance. 

 
• The Court offers an analysis of the following payments that are not subject to 

offset because they constitute payment of accrued benefits or earned income: 
 

 Death and disability insurance payments made to a disabled 
employee where those payments were from an accrued 
benefit similar to a sick leave. 
 
 

 Sick leave, which like vacation pay and wages, is an 
entitlement for services performed as opposed to payments 
in lieu of compensation. Sick pay received by an injured 
employee during the same period that disability benefits 
were paid where the claimant would lose a right to 
equivalent sick time upon his return to work. 
 

 Vacation pay 
 

 Disability pension, if it is an accrued entitlement which has 
been built up as a result of services for the employer or if 
the claimant would be entitled to the disability pension 
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regardless of whether he had suffered a compensable 
injury. 

 
 Supplemental Unemployment Benefits, where those 

benefits were in the nature of wages, being an accrued 
entitlement and receipt of such payments required claimant 
to expend an exhaustible benefit. 

 
Kelly v. WCAB (US Airways Group, Inc.) No. 50WAP 2008.  (Decision by Justice 

Baer, April 9, 2010.) 5/10 
 

 
• The doctrine of waiver is applicable in workers’ compensation proceedings. An 

issue is waived unless it is preserved at every stage of the proceedings. The 
appellant must bring to the attention of the appellate body its claims of error with 
some degree of specificity.  Section 111.11(a)(2) of the WCAB rules further 
provide that the Notice of Appeal filed with the Board shall contain: 

 
“A statement of the particular grounds upon  which the appeal is based, 
including reference to the specific findings of fact which are challenged 
and the errors of the law which are alleged. General allegations that do 
not specifically bring to the attention of the Board the issues to be decided 
are insufficient for appeal purposes..”   

 
 

The claimant waived the issue of whether the employer’s testimony regarding a 
disability pension offset was sufficient or calculations were accurate where the 
claimant only raised the issue on appeal before the Appeal Board of  whether the 
disability annuity claimant was receiving qualified as a pension referenced by 
Section 204 of the Act. 

 
• Although the offset provisions of Section 204(a) enacted by Act 57 only apply to 

claimants who sustained a work injury after the effective date of Act 57 enacted in 
1996, there is no limitation on the amount of pension offset to contributions made 
prior to the passage of Act 57.   

 
This means that employer’s contributions prior to and subsequent to the 
enactment of Act 57 are included in the calculations of the employer’s offset 
although the offset itself only applies to injuries that occurred after the enactment 
of Act 57. 

 
 Riley v. WCAB (DPW/Norristown State Hospital) No. 1533 C.D. 2009 (decision 

by Judge Flaherty, March 17, 2010). 7/10 
 

• The claimant, who was a Pennsylvania state police, was employed by the 
Commonwealth and the Commonwealth was entitled to an offset for 100 percent 
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of the retirement pension received by the claimant, notwithstanding that fact that 
approximately 75 percent of the monies funding the claimant’s pension came 
from the Motor License Fund because all sources of funds for the claimant’s 
pension came from revenues collected by the Commonwealth, appropriated by the 
General Assembly and thereafter paid to the Commonwealth Coffers. 

 
It was irrelevant that the source of the money comprising the Motor License Fund 
is a specifically designated set of taxes and fees while the General Fund comes 
from other taxes and revenue sources. Both funds come from revenues collected 
by the Commonwealth, appropriated by the General Assembly and thereafter paid 
to the Commonwealth’s coffers. 

 
• Section 204(a) of the Act provides in pertinent part: 

 
… the employer liable for the payment of compensation and the benefits from a 
pension plan to the extent funded by the employer directly liable for the payment 
of compensation which are received by an employe shall also be credited against 
the amount of the award…  

 
• An employer bears the burden of establishing entitlement to the pension benefit 

offset.  Credible actuarial evidence is sufficient to meet the employer’s burden of 
proving the extent to which it funded a defined benefit plan that formed the basis 
for the calculation of the pension offset. 

 
• A “defined benefit plan” is one “in which the benefit level is established at the 

commencement of the plan and actuarial calculations determine the varying 
contributions necessary to fund the benefit at an employe’s retirement. 

 
Gaughan v. WCAB (Pennsylvania State Police), No. 2472 C.D. 2009 (decision by 

Judge Leadbetter, July 28, 2010). 8/10 
 

• The employer was entitled to an offset against the claimant’s future compensation 
entitlement where the carrier paid the claimant partial disability notwithstanding 
the fact the employer continued to pay the claimant full salary.  Pursuant to 
Section 306 (a.1) an employer or insurer is not required to pay total or partial 
disability benefits for any period during which the employee is employed and 
receiving wages equal to or greater then the employee’s prior earnings. 

 
The Courts have previously recognized that in certain circumstances an employee 
may recover overpayments through credits against future payments of benefits in 
order to prevent unjust enrichment and double recovery. 

 
The Court’s finding that the employer was entitled to an offset was supported by 
Judge Castille’s reasoning in the decision Lucey v. WCAB (Vy-Cal Plastics), 557 
Pa. 272, 732 A.2d 1201 (Pa. 1999) where the Court noted that a person who has 
paid another an excessive amount of money because of an erroneous belief 
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induced by a mistake of fact that the sum paid was necessary for the discharge of 
a duty, for the of a condition, or for the acceptance of an offer, is entitled to 
restitution of the excess. 
 
Moreover, a breakdown in communication between Employer and its carrier does 
not change the fact that Claimant received both his full salary and workers' 
compensation benefits, which is more compensation than he was entitled to 
receive, and that he failed to provide notice of, and/or return, the overpayment. 
Claimant's receipt of both his full salary and workers' compensation benefits 
amounts to a double recovery, and Claimant is not entitled to a double recovery 
under the Act.  
 

• The doctrine of laches is available in the administrative proceedings where no 
time limitation is applicable, where the complaining parties failed to exercise due 
diligence in instituting an action, and where there is prejudice to the other party.   

 
Here Claimant knew or should have known that he was receiving more income 
after sustaining his work-related injuries than he had been paid prior to sustaining 
his work-related injuries because he was receiving both his salary and workers' 
compensation benefits.  
 
Claimant was not prejudiced by the timing of employer’s offset petition, and the 
doctrine of laches does not bar employee’s right to an offset based on the theory 
of unjust enrichment. 
 

 
Julio Paz Y Mino v. WCAB (Crime Prevention Association), 990 A.2d 832 (Pa. 

Cmwlth. 2010). 10/10 
 
 

• The claimant was not under the obligation to inform the employer that she was 
receiving Old Age Social Security, notwithstanding the fact she had received 
LIBC-756 prior to her receipt of Old Age Social Security, until she received the 
subsequent LIBC-756 subsequent to the date that she began receiving Old Age 
Social Security.   

 
• The employer is required to supply the claimant with a new LIBC-756 every six 

months to remind and to require her to update the reporting of benefits subject to 
offset. This bi- annual requirement prevents a claimant from being subjected to 
large retrospective offsets if several years passed since he last received a form 
from an employer and it would be unrealistic to expect unsophisticated claimants 
to file a new LIBC-756 on their own every six months. 
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Therefore, the employer was not entitled to its 50 percent offset for the receipt of 
old Age Social Security until the claimant received the second form. 

 
Muir v. WCAB (Visteon Systems, LLC), No. 274 C.D. 2010. (Decision by Judge 

McGINLEY, October 1, 2010) 11/10 
 
 
 
EMPLOYER/EMPLOYEE RELATIONSHIP 
 

• The Judge did not commit an error of law, premised upon her credibility 
determinations, by finding that the claimant was not in the course and scope of 
her employment when she was injured after taking a tuberculin test during the 
pre-employment phase of the hiring process. 

 
This is because the claimant was not an employee of the employer at the time she 
took the test because the test was a perquisite to employment and at the time she 
took the test the claimant was a mere applicant, albeit a strong candidate to work 
for the employer.   
 
It was immaterial that the claimant was subsequently offered a job by the 
employer and worked for the employer.  The claimant was an applicant going 
through the hiring process at the time she suffered her injury.  Claimant may have 
ended up not getting a job had she failed the tuberculin test or unsuccessfully 
completed any of the employer’s other requirements for employment. 

 
No benefits need be paid if the employer/employee relationship is not established.   

 
• A claimant who files a Claim Petition must establish an employer/employee 

relationship in order to be entitled to benefit under the Act.  An employment 
relationship may exist when wages are not being earned.  The term “employee” in 
analyzing Section 309 of the Act has been found not to be limited to the actual 
date an employee worked for wages, but encompasses the period of time that an 
employment relationship is maintained by the parties.  A determination regarding 
the existence of an employer/employee relationship is the question of law subject 
to the Court’s review. 

 
Moberg v. WCAB (Twining Village) No. 1767 C.D. 2009 (decision by Judge 

Flaherty, March 17, 2010). 6/10 
 
EQUITY 
 

• The doctrine of laches is available in the administrative proceedings where no 
time limitation is applicable, where the complaining parties failed to exercise due 
diligence in instituting an action, and where there is prejudice to the other party.   
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Here Claimant knew or should have known that he was receiving more income 
after sustaining his work-related injuries than he had been paid prior to sustaining 
his work-related injuries because he was receiving both his salary and workers' 
compensation benefits.  
 
Claimant was not prejudiced by the timing of employer’s offset petition, and the 
doctrine of laches does not bar employee’s right to an offset based on the theory 
of unjust enrichment. 

 
Julio Paz Y Mino v. WCAB (Crime Prevention Association), 990 A.2d 832 (Pa. 

Cmwlth. 2010). 10/10 
 
 
EVIDENCE 

 
• The claimant and claimant’s counsel’s statement during the vocational interview 

that they had previously received copies of LIBC-757 was admissible into 
evidence as an admission by party opponent, which is an exception to the hearsay 
rule pursuant to Section 803(25) of the Pennsylvania Rules of Evidence 
 
Kleinhagan v. WCAB (KNIF Flexpak Corp.), No. 2009 C.D. 2009 (decision by 

Judge Flaherty April 22, 2010). 5/10 
 

• Hearsay is an out-of-court statement offered to prove the truth of the matter 
asserted. Hearsay evidence, admitted without objection, will be given its natural 
probative effect and may support a finding if it is corroborated by any competent 
evidence of record. But, a finding based solely on hearsay will not stand. 

. 
 

Six L’s Packing Company v. WCAB (Williamson) No. 686 C.D. 2009 (decision by 
Judge Flaherty, July 23, 2010). 8/10 
 
 
EXPERT OPINION 
 

• A vocational expert was not competent to render an opinion that an IME of the 
claimant, who had reached a maximum medical improvement as the result of her 
work-related carpal tunnel syndrome, must be done every six months.  A witness 
may only offer expert testimony regarding matters in which he or she is qualified 
as an expert. 

 
Verizon Pennsylvania, Inc., v. WCAB (Guyders), No. 2477 C.D. 2009 (decision by 

Judge Leavitt, July 19, 2010). 8/10 
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FORFEITURE (REFUSAL OF MEDICAL TREATMENT) 
 

• The employer was entitled to a granting of its Petition for a Suspension based 
upon the claimant’s refusal to enroll in a supervised Detox Program 
notwithstanding the fact that there was no guarantee that the claimant would be 
able to return to her pre-injury job because refusal of such treatment would 
increase the claimant’s incapacity. 

 
The treatment that is the subject of a Petition for Forfeiture need only improve the 
claimant’s condition; it does not have to return the claimant to pre-injury health. 

 
• Under Section 306(f.1) (8), if an employee refuses reasonable treatment, the 

employer shall forfeit all rights to compensation for any increase in incapacity 
resulting from such refusal.  Treatment is reasonable if it is highly probable that 
the treatment will cure the health problem and enhance the claimant’s prospects 
for gainful and fulfilling employment. 

 
 In this matter, the court found that the a detox program would have weaned the 
Claimant from toxic doses of medication, curing that health problem, allowing 
Claimant to return to normal functioning and enhancing her prospects for gainful 
and fulfilling employment. Although such a program would not have returned 
Claimant to her pre-injury job, her refusal of such treatment increased her 
incapacity, thus entitling the employer to granting of its petition.. 

 
Bereznicki v. WCAB (Eat'n Park Hospitality Group), No. 1047 C.D. 2009 

(Decision by Judge Quigley, October 19, 2009). 2/10 
 

HEARING LOSS 
 

• The Act does not require a claimant who has filed a petition alleging 
occupationally related binaural hearing loss to produce evidence that his hearing 
loss is greater than 10 percent at the time of retirement.  Rather, it requires the 
claimant to show that he has permanent hearing loss greater than 10 percent; that 
the hearing loss is work related; and that a petition for compensation was filed 
within three years of retirement. 

 
Therefore, the WCJ do not commit an error of law upon granting the claimant’s 
Claim Petition for binaural hearing loss where the claimant’s audiogram upon 
which his claim was premised was conducted one year following his retirement 
rather then immediately at the time of retirement.  
 
 The decision of Maguire v. W.C.A.B. (Chamberlain Manufacturing Company, 
Inc.) 821 A 2d 178 (Pa. Cmwlth. 2003) did not bar the Claimant’s Petition 
because the audiogram was performed one year following retirement.  Maguire 
involved the claimant whose pre-retirement hearing examination showed a 
hearing loss of 4 percent, which increased six months later to a loss of 15.65 
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percent.  Because the medical expert in Maguire established that the hearing loss 
caused by noise exposure could not have increased following the claimant’s 
retirement, the claimant had to explain how the dramatic increase in his hearing 
loss from his retirement to the date of the exam could be work-related.   

 
In this matter, there was no pre-retirement audiogram upon which to make a 
comparison. 

 
• Section 306(c)(8)(viii) of the Act requires the claim to be filed within three years 

after the date of last exposure to hazardous occupational noise in the employ of 
the employer against whom benefits are sought. Pursuant to Section 306(c) (8) 
(iv) hearing loss must be established by an audiogram, which conforms to OSHA 
Occupational Noise Exposure Standards. Pursuant to Section 306(c) (8) (i) 
hearing loss must be permanent to be compensable. Finally, pursuant to Section 
306(c) (8) (iii) if the hearing “impairment as calculated under the Impairment 
Guides … is equal to or less than ten per centum, no benefits shall be payable.” of 
the Act. 

 
Case law has established that the Claimant must present medical evidence to meet 
his burden of proving that his permanent hearing loss of more than 10 percent was 
caused by exposure to occupational noise. 

 
City of Philadelphia v. WCAB (Seaman) No. 2564 C.D. 2009 (decision by Judge 

Leavitt, November 5, 2010). 12/10 
 
 

• A claimant who has suffered monaural hearing loss to one ear caused by 
acoustical trauma or head injury is entitled to the percentage of hearing loss in 
that one ear multiplied by 60 weeks pursuant to 306(c) (ii), but only if, pursuant to 
Section 306(c) (iii), there is a level of binaural hearing impairment as calculated 
under the Impairment Guides which is greater than 10 percent.   
 
Section 306(c) (iii) states:  
 

(iii) Notwithstanding the provisions of subclauses (i) and 
(ii) of this clause, if there is a level of binaural hearing 
impairment as calculated under the Impairment Guides 
which is equal to or less than ten per centum, no benefits 
shall be payable. . . 

 
The words “notwithstanding the provision of sub-clauses (i) and (ii) of this 
clause” used in Section 306 (c)(8)(iii) reflects the intention of the General 
Assembly that whether a claimant is alleging a binaural hearing loss resulting 
from long term exposure to hazardous occupational noise, or monaural hearing 
loss resulting from a single incident or trauma, the claimant is barred from an 
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award of hearing loss benefits if his binaural impairment is not greater than 10 
percent  

 
 
Therefore, notwithstanding the fact the claimant had monaural hearing loss in his 
right ear because of his compensable motor vehicle accident in the amount of 
31.88 percent, the claimant was not entitled to benefits for loss of hearing of that 
one ear because his binaural hearing impairment was less than 10 percent. 

 
• The Statutory Construction Act directs that the object of interpretation and 

construction of all statutes is to ascertain and effectuate the intention of the 
General Assembly. The clearest indication of legislative intent is generally the 
plain language of a statute. When the words of a statute are clear and free from all 
ambiguity, they are presumed to be the best indication of legislative intent. It is 
only when the ‘words of the statute are not explicit’ on the point at issue that 
resort to statutory construction is appropriate. Courts must also read statutes, if 
possible, to give effect to all of their provisions. Thus, courts should not interpret 
the words of a statute in isolation from each other, but rather, in light of the 
context in which they appear. 

 
A fundamental presumption in ascertaining the intention of the General Assembly 
in the enactment of a statute is that the General Assembly does not intend a result 
that is absurd, impossible of execution or unreasonable. 

 
Section 306(c)(8)(iii) of the Act clearly states that if there is a level of 
binaural hearing impairment as calculated under the Guides that is equal to or less 
than 10%, no benefits shall be payable, notwithstanding the provisions of 
subclauses (i) and (ii). What this means is that the General Assembly intended 
that monaural hearing loss under 306(c)(8)(ii) could only be awarded if the 
claimants binaural hearing loss was in excess of 10% consistent with 
306(c)(8)(iii) 

 
Duncannon Borough & Authority v. WCAB (Bruno), No. 1191 C.D. 2010 

(Decision by Judge Butler, November 10, 2010). 11/10 
 

• All a claimant must do to meet his or her burden under section 306(c)(8)(i) of the 
Act is to prima facie establish that the claim was timely filed by showing he or 
she was exposed to occupational noise while working for the employer during the 
three years preceding the claim. The claimant can prima facie establish that the 
claim was timely filed by showing he or she was exposed to occupational noise 
while working for the employer during the three years preceding the claim. 

 
The claimant, who continued to be employed by the employer at the time he filed 
his Claim Petition, met his burden by testifying that he continued to be exposed to 
loud noise. 
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• Whether an employee has been exposed to hazardous occupational noise is not 
part of the claimant’s burden of proof.  Instead, the employer may assert as an 
affirmative defense that the claimant’s exposure to such noise was not hazardous 
or long-term. 

 
In order to establish this affirmative defense the employer must show either 1) 
that the claimant was not exposed to sound levels equal to or in excess of 90 DBA 
during the alleged period of exposure to long-term hazardous noise; or 2) that 
such exposure did not exceed the permitted daily exposure for three days a week 
for 40 weeks in any one year for which exposure to long-term hazardous exposure 
is claimed. 

 
The WCJ did not commit an error by determining the employer did not fulfill its 
affirmative defense where the dosimetry noise readings were based upon the noise 
exposure of other employees of the employer but not the claimant and the 
employer’s expert acknowledged that noise intensity will vary from day to day 
depending on the production techniques used and that, when he was not there to 
measure the noise, he could not say whether the noise levels exceed 90 dB. 

 
• Whether a claimant is exposed to hazardous noise is to be measured without use 

of hearing protection devices. 
 

Joy Mining Machinery Co. v. WCAB (Zerres), No. 485 C.D. 2010 (decision by 
Judge Friedman, November 19, 2010). 11/10 
 
HEART AND LUNG ACT 
 

• Although the Heart and Lung Act permits the employer to retain monies collected 
pursuant a Notice of Compensation Payable or an award while Heart and Lung 
Act benefits are being paid, Claimant’s counsel was entitled to a 20 % attorney 
fee chargeable against the claimant’s workers’ compensation notwithstanding the 
fact that the claimant was receiving compensation under the Heart and Lung Act 
at the time the employer filed it Petition for Termination.  

 
This is because neither the Heart and Lung Act nor the Workers’ Compensation 
Act prevents employers from initiating proceedings under the Workers’ 
Compensation Act before, after, or simultaneous with proceedings under the 
Heart and Lung Act.  Moreover, the language of the Heart and Lung Act does not 
estop an injured employee from seeking workers’ compensation. It only prohibits 
the employee from retaining monies collected pursuant to a Notice of 
Compensation Payable or an award while Heart and Lung Act benefits are being 
paid. 

 
• The language of the Heart and Lung Act does not estop an injured employee from 

seeking workers’ compensation benefits; it only prohibits the employee from 
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retaining monies collected pursuant to a Notice of Compensation Payable or an 
award while Heart and Lung Act benefits are being paid. 

 
• The portion of a 20 percent contingent fee paid directly to a claimant’s counsel is 

not “received” or “constructively received” by the claimant. 
 

Accordingly, once the employer’s Petition for Termination was denied by the 
WCJ and counsel’s fee agreement was approved, 20 percent of claimant’s 
indemnity benefits were no longer payable to the claimant.  Rather, 20 percent of 
claimant’s workers’ compensation benefits were payable to counsel.  Counsel was 
entitled to the 20 percent fee notwithstanding the fact the employer was able to 
retain the workers’ compensation that was payable Notice of Compensation 
Payable while the claimant was Heart and Lung benefits. 

 
This holding applies whether the employer is insured or self-insured because such 
distinction would create disparate treatment between claimants who are injured 
working for employers who are insured and those who are injured working for 
employers that are self-insured.  The result would be untenable. 

 
• The unambiguous language of the Heart and Lung Act clearly contemplates the 

ability of an injured employee to seek workers’ compensation and benefits under 
the Heart and Lung Act simultaneously.  Although the Heart and Lung Act and 
the Workers’ Compensation Act are similar in purpose, the two Acts operate 
separately from one another.   

 
• The Heart and Lung Act was intended to cover only those disabilities where the 

injured employee is expected to recover and return to his or her position in the 
foreseeable future.  Neither the Heart and Lung Act nor the Workers’ 
Compensation Act prevents employers from initiating proceedings under the 
Workers’ Compensation Act before, after, or simultaneous with proceeding under 
the Heart and Lung Act.. 

 
City of Philadelphia v. WCAB (Ford-Tilghman) No. 1049 C.D. 2009 (Decision by 

Senior Judge Flaherty, March 17, 2010) 4/10 
 
IMMUNITY 
 

• Section 302(a) and (b) of the Act sets forth the criteria for determining whether an 
entity is a statutory employer under the Act. 

 
Pursuant to the second paragraph of Section 302(a) of the Act, an entity may be 
deemed a statutory employer, regardless of whether the entity was in control of 
the premises, where that entity contracted to have work performed by another of a 
kind which is a regular or recurrent part of the business, occupation, profession 
or trade of such person. The person with who the entity contracted with shall be 
deemed the sub contractor. 

 25



 
The elements of the McDonald test are applicable to Section 302(b) of the Act but 
not to Section 302(a) of the Act. 

 
Accordingly, the defendants who owned fields upon which tomatoes were grown, 
owned a warehouse where they were packed and processing centers to which the 
tomatoes were delivered was deemed to be the statutory employer of the claimant 
because the claimant’s direct employer, who did not have workers’ compensation 
insurance, contracted with the defendant to provide certain services including the 
harvesting and hauling of tomatoes. 
 
Although it is true that the defendant owned the fields where the tomatoes were 
picked and it has been held that the owner of the premises cannot be considered a 
statutory employer when it contracts with another for work on its premises, that 
proviso emanates out of the McDonald test and only applies to Section 302(b) of 
the Act but does not apply to Section 302(a). 

 
• The intent of the statutory employer concept is to hold a general contractor 

secondarily liable for injuries to the employee of its subcontractor with the 
subcontractor permanently liable does not have workers’ compensation insurance. 

 
• Section 203 bestows immunity from tort liability onto a statutory employer. 

 
Six L’s Packing Company v. WCAB (Williamson) No. 686 C.D. 2009 (decision by 

Judge Flaherty, July 23, 2010). 8/10 
 
 
 
IMPAIRMENT RATING EVALUATION 
 

• The WCJ did not commit an error of law and his decision was reasoned upon 
finding valid an IRE of 7% notwithstanding the fact that the IRE examiner relied 
upon the DRE model and not the range of motion model although the AMA 
guides indicate that you should use both models.  This is because, as required by 
Section 422(a), the WCJ articulated his reasons for finding credible the IRE 
examiner’s testimony and he explained that the IRE examiner was certified by the 
Bureau to conduct IRE’s. The WCJ further noted that the IRE examiner 
thoroughly explained the IRE system for evaluating claimant’s shoulder, neck and 
back. 

 
• Where an employer sends the claimant a notice that it intends to change the 

claimant’s disability status as a result of an IRE, the claimant may appeal.  
However, the claimant must do so within 60 days of the notice.  If the claimant 
does not challenge a notice before the change in status becomes effective, the 
claimant can no longer challenge the initial IRE determination.  At that point, 
Section 306(a.2)(4) becomes applicable and the claimant must then obtain a new 
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impairment rating of at least 50 % in order to file a petition to change his 
disability back to total.  See Johnson v. WCAB (Sealy Components Group), 982 
A.2d 1253 (Pa. Cmwlth. 2009). 
 
Therefore, claimant was entitled to depose the IRE examiner, who performed the 
IRE as a result of a Bureau Assignment, because the claimant timely a filed 
Review Petition that challenged the change in status within 60 days the employer 
issued the notice of change.   
 

 
• Since the IRE examiner only performed an Impairment Rating Evaluation and not 

an Independent Medical Examination his testimony was not relevant to the issue 
raised by employer’s Petition for Termination but was solely relevant to the 
claimant’s petition that challenged the employer’s IRE.  Accordingly, since the 
claimant did not prevail on his IRE Challenge Petition claimant’s counsel was not 
entitled to reimbursement of litigation costs he incurred when he deposed the IRE 
examiner. 

 
This is because the determination of impairment and the determination of 
disability are separate and unrelated.  The purpose of the IME is to determine 
whether a claimant can do his pre-injury job, and the purpose of the IRE is to 
determine the extent of permanent impairment, which impairment may, or may 
not, affect the claimant’s ability to work.  The IRE examiner’s testimony 
necessarily pertained only to claimant’s challenge of the IRE determination. 

 
Claimant’s counsel was not entitled to reimbursement of litigation costs incurred 
when it deposed the IRE examiner because for litigation costs to be considered 
reasonable, and thus reimbursable, they must relate to the matter at issue on which 
claimant prevailed.  In this case, the claimant did not prevail on the IRE 
challenge. 

 
Barrett v. WCAB (Sunoco, Inc.), No. 793 C.D. 2009 (Decision by Judge Leavitt, 

February 2, 2010). 3/10 
 

• Pennsylvania Supreme Court holds that that an employer seeking to reduce a 
claimant’s disability status based upon an untimely IRE, and without a change in 
the amount of compensation, need not present evidence of earning power or job 
availability. The results of the IRE, if found credible by a WCJ, may be sufficient 
evidence to support a change in the claimant’s disability status. 

 
• Impairment is to be distinguished from disability as used in the Act. 

 
Impairment is statutorily defined as “an anatomic or functional abnormality or 
loss that 
results from the compensable injury and is reasonably presumed to be permanent. 
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Disability is “the loss of earning power attributable to the work-related 
Injury. 
 
Impairment, therefore, deals with the physical aspects of the claimant’s injury 
without regard to the impact on the claimant’s earning power occasioned by the 
injury.  
 
Disability concerns loss of earning power without focusing on the physical 
limitations responsible for the loss of earning potential.  

 
• What constitutes proof of impairment would necessarily vary greatly from 

evidence of disability 
 

• Because the definition of impairment does not contemplate or encompass earning 
power, the evidence required to establish impairment would be different from that 
required by Section 306(b). The purpose of an IRE is to establish a claimant’s 
degree of impairment, not to determine the claimant’s earning power.  

 
The means by which an employer can establish that a claimant’s disability status 
has changed from total disability to partial disability is through an IRE, regardless 
of whether the IRE is requested within the 60-day window.  
 
If the IRE is requested within the 60-day period and the claimant’s impairment 
rating is less than 50 percent, then the change in disability status is automatic.  
 
If, however, the employer requests the IRE outside of the 60-day window and 
claims that the claimant’s impairment rating is less than 50 percent, the IRE 
merely serves as evidence that the employer may use at a hearing before a WCJ 
on the employer’s modification petition to establish that the claimant’s disability 
status should be changed from total to partial. In that event, the IRE becomes an 
item of evidence just as would the results of any medical examination the 
claimant submitted to at the request of his employer. It is entitled to no more or 
less weight than the results of any other examination. The 
physician who performed the IRE is subject to cross-examination, and the WCJ 
must make appropriate credibility findings related to the IRE and the performing 
physician. The claimant, obviously, may introduce his own evidence regarding his 
degree of impairment to rebut the IRE findings. 

 
Diehl v. WCAB (IA Construction), No. 26 WAP 2009 (Decision by Chief Justice 

Castille, September 29, 2010 10/10 
 

• Where an IRE request is more than 60 days following the 104th week of total 
disability and therefore the employer needs to file Petition for Modification in 
order to obtain the modification on the basis of the IRE, the date for modification 
resulting from an IRE impairment of less than 50 percent the date the IRE was 
performed and not 60 days from the date of the Judge’s decision. 
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Muir v. WCAB (Visteon Systems, LLC), No. 274 C.D. 2010. (Decision by Judge 

McGinley, October 1, 2010) 11/10 
 

• The employer’s IRE, which was timely requested within 60 days of 104th week of 
total disability, was nevertheless invalid because the IRE physician performed the 
IRE based upon the Fifth edition of the AMA guidelines, which was inconsistent 
with Section 306(a.2) and regulations 123.105(a) because the most recent AMA 
guideline at the time the IRE was actually performed was the Sixth edition. In this 
matter, the AMA published the Sixth Edition of the AMA guides in 
approximately January 2008 yet the IRE was performed pursuant to the Fifth 
edition of the AMA Guides on April 14, 2008.  . 

 
• The use of the term “Shall” as used in Section 306(a.2)(1) of the Act is 

mandatory.  Consistent with that provision, impairment ratings must be 
determined in accordance with the most recent edition of the AMA Guides. 

 
• The IRE was also invalid, notwithstanding the Bureau’s interpretation of the 

regulations as expressed in its notification to IRE physicians that in light of the 
issuance of the Sixth edition of AMA guides in approximately January of 2008, 
the Bureau would accept impairment rating as calculated pursuant to either the 
Fifth or Sixth edition of AMA guides through August 31, 2008 to afford those 
physicians the opportunity to take a training course under new checks and reapply 
for certification.  

 
Although the Bureau’s notification was not a regulation, it was the Bureau’s 
interpretation of its own regulation and it must be disregarded if it was clearly 
erroneous or inconsistent with the statute under which the regulation being 
interpreted was promulgated.   
 
The Bureau’s interpretation of its own regulation was inconsistent with the statute 
and was invalid and must be disregarded because although the Bureau’s decision 
to phase in the use of the newest addition of the AMA guidelines may be 
reasonable, its interpretation of Act 57 regulations as expressed in the notification 
was inconsistent with the plain language of Section 306(a.2)(1) of the Act under 
which the regulations were promulgated. 

 
• Notwithstanding the fact, the Commonwealth Court reversed WCJ’s granting of 

the claimant’s petition seeking modification of the IRE, this matter was remanded 
back to the WCJ so that the IRE could be calculated under the most recent edition 
of the AMA guides, the Sixth edition.  The Court further ruled that the since the 
employer made its initial request for the IRE within 60 days after claimant 
received 104 weeks of total disability, an IRE less then 50% that was calculated 
under the most recent guides would entitle the employer to self-executing relief.   
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This is because the employer complied with the strict time requirements for 
requesting IRE under the Act and it should not be penalized for circumstances 
beyond its control i.e. the issuance of the Sixth edition of the AMA guides and 
necessity that the IRE physician to be certified under the most recent volume.  
Moreover, employer was relying on the Bureau’s notification that impairment 
rating is calculated under the Fifth Edition of the AMA guides would be accepted 
to August 31, 2008. 

 
Stanish v. WCAB (James J. Anderson Construction Company), No. 1870 C.D. 

2009 (Decision by Judge Flaherty, December 7, 2010). 1/11 
 
 
INDEPENDENT MEDICAL EXAMINATION 
 

• The fact that an IME was in excess of six months old at the time jobs were made 
available to the claimant within the independent medical examiner’s restrictions 
did not in and of itself render the job offers premised upon the argument that the 
independent medical examination was stale. 
 
A holding that IME results become unusable after six months, even where the 
claimant’s condition remains stable, would have the practical result of subjecting 
a claimant to serial IME’s by an employer in order to prevent a staleness claim.  
This would cause inconvenience to the claimant and additional expense for the 
employer and would serve no legitimate purpose.   

 
• The WCJ’s determination that the IME was no longer valid because it was more 

than six months old was not supported by substantial evidence where the 
independent medical examiner opined that the claimant had reached maximum 
medical improvement and needed no further medical treatment on the date of the 
examination and this testimony is not refuted by the claimant. 

 
• The need for a new independent medical examination will be different in each 

case depending on the work injury and depending upon the claimant’s physical 
condition.  For example, should a claimant’s work-related condition change 
shortly after an IME, that IME could become “stale” well before six months have 
passed.  On the other hand, if the claimant’s condition remains stable, there is no 
reason why IME results would not enjoy continued validity. 

 
• A vocational expert was not competent to render an opinion that an IME of the 

claimant, who had reached a maximum medical improvement as the result of her 
work-related carpal tunnel syndrome, must be done every six months.  A witness 
may only offer expert testimony regarding matters in which he or she is qualified 
as an expert. 

 
Verizon Pennsylvania, Inc., v. WCAB (Guyders), No. 2477 C.D. 2009 (decision by 

Judge Leavitt, July 19, 2010). 8/10 
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INTOXICATION DEFENSE 
  

• The General Assembly’s use of the term “but for” in Section 301(a) in relation to 
an employer’s intoxication defense means that an employer asserting an 
employee’s intoxication as an affirmative defense must establish “that 
intoxication was a cause in fact of an injury”.   

 
The employer’s sole burden is to convince a fact finder by competent and 
substantial evidence that claimant would not have fallen and sustained his injuries 
had he not been intoxicated.  It is up to the fact finder to infer from the evidence 
as a whole whether a claimant’s intoxication caused his injury. 
 
This burden is distinguished from the causation or cause in fact standard in 
negligence cases that requires a direct causal connection between the individual’s 
negligence and the injury sustained, meaning that “the harmful result would not 
have come about but for the negligent conduct.” 

 
Thomas Lindstrom Company, Inc. v. WCAB (Braun), No. 1815 C.D. 2009 

(decision by Judge Pellegrini, April 13, 2010). 5/10 
 
 
JURISDICTION 
 

• Pursuant to Section 305.2(a) (1) and 305.2(d) (4) (iii) Pennsylvania had 
jurisdiction over the claimant’s work injury where the claimant who was a truck 
driver paid by the mile, lived in Williamsport, Pennsylvania, drove 38% of his 
miles in Pennsylvania, which was greater than any other state, suffered his work 
injury in Vermont and his employer, who based in Ohio, did not have a place of 
business in Pennsylvania. 

 
Notwithstanding the fact that the claimant’s work injury occurred outside of 
Pennsylvania and his contract of hire was not in Pennsylvania, Section 305.2(a) 
(1) will confer jurisdiction in Pennsylvania if the claimant’s employment is 
principally localized in Pennsylvania. 

 
• Although the employer did not maintain a place of business in Pennsylvania and 

the claimant did not work out of the employer’s premises in Pennsylvania, which 
would satisfy the “principally localized” requirement of Sections 305.2(d)(4)(i) or 
(ii), the claimant employment was principally localized pursuant to Section 
305.2(d)(4)(iii) which provides that: 

 
(iii) if clauses (1) and (2) foregoing are not applicable, he is domiciled 
and spends a substantial part of his working time in the service of his 
employer in this or such other state. 
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The claimant was domiciled in Pennsylvania and the fact that 38% of his miles 
were logged in Pennsylvania, which was greater than miles logged in any other 
state, satisfied the requirement that a “substantial part of his working time” 
would be in the service of his employer in Pennsylvania. 

 
• The term “substantial” is defined as “considerable in quantity” or “being largely 

but not wholly that which is specified.”  The Act does not require that the 
claimant spend a majority of his working time in Pennsylvania but rather only a 
“substantial part of his working time”.  Determining what a substantial part is 
requires a comparison with the working time spent elsewhere.  Since the greatest 
part of the claimant’s time is spent working in Pennsylvania, he satisfied the 
“substantial part” standard. 

 
• Section 305.2(d)(4)(i), which requires that the employer have a place of business 

in Pennsylvania from which the claimant regularly works at, uses different 
terminology compared to Section 305.2(d)(4)(iii) to establish jurisdiction.  

 
Section 305.2(d) (4) (i) requires the place of business be in Pennsylvania and 
proved that the claimant “regularly works” at or from that place of business.  To 
satisfy the requirement that the claimant regularly works at or from a 
Pennsylvania location, this Court has required proof that the injured worker 
worked at that location as a general rule, not as an exception. 
 
To satisfy 305.2(d)(4)(iii) the claimant must merely show that he is domiciled in 
Pennsylvania and that he spends a substantial part of his work time within 
Pennsylvania. 

 
• The claimant has a burden of proof to establish jurisdiction in Pennsylvania for 

his workers’ compensation claim.  The focus of Section 305.2 of the Act is on the 
claimant’s employment, not on the employer.  An award of workers’ 
compensation benefits in another state does not preclude an employee from 
seeking benefits in Pennsylvania.  The claimant must still meet his burden 
proving he is entitled to benefits under Pennsylvania law i.e. that he is disabled by 
a work-related injury. 

 
• The three clauses of Section 305.2(d) (4) of the Act are all separate and distinct 

methods for determining jurisdiction under the Act.  
 

In finding employment is principally localized in a given state pursuant to Section 
305.2(a)(1) and (d)(4)(i) of the Act in terms of whether a claimant regularly works 
at a place of business within that state, one must consider whether the claimant 
worked at that location as a rule and not as an exception.  
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If the injured worker’s employment is determined to be principally localized in 
this state or another by either clause (i) or (ii) of Section 305.2(d) (4) of the Act, 
there is no need to proceed to clause (iii).  

 
In the event the facts warrant application of the (iii), it must be determined 
whether the claimant is domiciled in Pennsylvania and spends a “substantial part 
of his working time” in the Commonwealth. 

 
Williams v. WCAB (POHL Transportation) No. 2422 C.D. 2009 (Decision by 

Judge Flaherty, July 29, 2010. 8/10 
 
LITIGATION COSTS 
 

• Where the claimant prevailed on the Petition for Termination but not on the IRE 
Challenge Petition he was only entitled to reimbursement of litigation costs 
attributable to the Petition for Termination.  

 
This is because for litigation costs to be considered reasonable, and thus 
reimbursable, they must relate to the matter at issue on which claimant prevailed.  
In this case, the claimant did not prevail on the IRE challenge. 
 

• Supersedeas Fund Reimbursement is not available for litigation costs and because 
the employer paid counsel’s litigation costs after the WCAB reversed the WCJ’s 
denial of litigation costs those costs, the employer was not entitled to 
reimbursement of those costs back from the Fund.   

 
Accordingly, the Commonwealth Court ordered the claimant’s counsel to directly 
refund the payment of the litigation costs to the employer.  The Commonwealth 
Court, while recognizing that such an order was unusual, stated it was not without 
precedent noting that the Commonwealth Court had affirmed in the past a WCJ’s 
order that claimant’s counsel disgorge $35,109.27 that had been improperly 
awarded as counsel fees.  See Lucey v. WCAB (Vy-Cal Plastics PMA Group), 
557 Pa. 272, 732 A.2d 1201 (1999) (Changed to Supreme Court not 
Commonwealth Court). 

 
Barrett v. WCAB (Sunoco, Inc.), No. 793 C.D. 2009 (Decision by Judge Leavitt, 

February 2, 2010). 3/10 
 

MEDICAL ONLY CASE 
 

• The Notice of Compensation Denial Form for Medical Only (box 4 checked 
off) is currently being issued by the Bureau and is an acceptable means of 
accepting an injury for medical purposes only.  Accordingly, an employer 
may properly issue a “Qualified” Notice of Compensation Denial to accept a 
work injury for medical purposes only.  
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Therefore, it was not improper for the employer to issue a “Qualified” Notice 
of Compensation Denial rather than a Medical Only Notice of Compensation 
Payable where it acknowledged that a work-related injury occurred but 
disputed the claimant’s disability. 
 

Forbes Road CTC v. Workers’ Compensation Appeal Board (Consla), No. 919 
C.D. 2009 (Decision by Judge Butler, May 27, 2010). 6/10 
 
MEDICAL TESTIMONY 
 

• Upon delivering a causation opinion in a workers’ compensation case, a doctor or 
medical expert is not required to use magic word such as “substantial contributing 
factor,” “materially contributed,” or “cause in fact”.  Rather, it is only necessary 
that the doctor’s testimony permit a valid inference that such causation was 
present. 

 
Thomas Lindstrom Company, Inc. v. WCAB (Braun), No. 1815 C.D. 2009 

(decision by Judge Pellegrini, April 13, 2010). 5/10 
 

 
• A medical expert does not necessarily believe that a particular work injury 

actually occurred.  The expert’s opinion will be competent if he assumes the 
presence of an injury and finds it to be resolved by the time of the IME. 

 
• The employer was still entitled to a termination of compensation where the Notice 

Of Compensation Payable recognized the work injury as 
“lumbar/thoracic/cervical strain and sprain” even though the employer’s medical 
expert did not examine the claimant’s thoracic spine because the claimant made 
no complaints during the IME involving that area and the claimant’s medical 
expert’s most recent examination did not include a diagnosis to the thoracic spine.   

 
Courts must examine the entire record to determine whether a burden of proof has 
been met and a party can meet its burden with evidence “introduced by his 
adversary.” 
 
Hall v. WCAB (America Service Group) No. 404 C.D. 2009 (decision by Judge 

Leavitt, August 13, 2010). 9/10 
 

• For claimant’s medical evidence to be competent, it cannot be equivocal.  Where 
medical testimony is necessary to establish a causal connection, the medical 
witness must testify, not that the injury or condition might have or possibly came 
from the assigned cause, but that in his professional opinion the results in question 
did come from the assigned cause.  Medical evidence which is less than positive 
or which is based upon possibilities may not constitute legally competent 
evidence for the purpose of establishing the causal relationship.  Upon 
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determining whether medical testimony is equivocal, the entire testimony of the 
medical witness is considered. 

 
City of Philadelphia v. WCAB (Seaman) No. 2564 C.D. 2009 (decision by Judge 

Leavitt, November 5, 2010). 12/10 
 

• Where an employer could have deposed a claimant’s medical expert on any 
inconsistencies it believed affected the competency of his opinion, an employer’s 
failure to do so precludes it from raising the issue at a later time. 

 
Therefore, the employer’s failure to depose the claimant’s medical expert 
concerning inconsistencies between his report and the claimant’s testimony 
precluded the employer from raising the issue of inconsistencies because the 
parties litigated this matter by medical report because the claim was for less than 
52 weeks of compensation. 

 
• A medical witness’ opinion must be viewed as a whole, and inaccurate 

information will not defeat the opinion unless the opinion is dependent upon the 
inaccuracy. Any inconsistencies between the doctor’s testimony and Claimant’s 
testimony regarding his work history and noise exposure are a matter of the 
weight to be given to the doctor’s testimony, not the competency of his testimony. 

 
 

Joy Mining Machinery Co. v. WCAB (Zerres), No. 485 C.D. 2010 (decision by 
Judge Friedman, November 19, 2010). 11/10 
 
MEDICAL TREATMENT 
 

• The employer was entitled to a granting of its Petition for a Suspension based 
upon the claimant’s refusal to enroll in a supervised Detox Program 
notwithstanding the fact that there was no guarantee that the claimant would be 
able to return to her pre-injury job because refusal of such treatment would 
increase the claimant’s incapacity. 

 
The treatment that is the subject of a Petition for Forfeiture need only improve the 
claimant’s condition; it does not have to return the claimant to pre-injury health. 

 
• Under Section 306(f.1) (8), if an employee refuses reasonable treatment, the 

employer shall forfeit all rights to compensation for any increase in incapacity 
resulting from such refusal.  Treatment is reasonable if it is highly probable that 
the treatment will cure the health problem and enhance the claimant’s prospects 
for gainful and fulfilling employment. 

 
 In this matter, the court found that the a detox program would have weaned the 
Claimant from toxic doses of medication, curing that health problem, allowing 
Claimant to return to normal functioning and enhancing her prospects for gainful 
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and fulfilling employment. Although such a program would not have returned 
Claimant to her pre-injury job, her refusal of such treatment increased her 
incapacity, thus entitling the employer to granting of its petition. 

 
Bereznicki v. WCAB (Eat'n Park Hospitality Group), No. 1047 C.D. 2009 

(Decision by Judge Quigley, October 19, 2009). 2/10 
 

• While Section 306(f.1)(5) of the Act unambiguously provides for suspension of 
payment to medical providers if there is a dispute concerning the reasonableness 
and necessity of treatment, Sections 127.208(e) and (g) of the Regulations just as 
clearly provide that such suspension of payment ends if there is a UR 
Determination that the treatment was reasonable and necessary. 

 
Accordingly, the employer violated the Act where it continued to suspend 
payment of claimant’s medical expenses upon receipt of an unfavorable 
Utilization Review Determination notwithstanding the fact that it subsequently 
filed a Petition Seeking Review of that same Utilization Review Determination. 

 
           Scranton School District v. WCAB(Carden), No. C.D. 2009 (decision by Judge 
Butler, March 12, 2010). 6/10 
 
NOTICE 
 

• Pennsylvania Supreme Court Grants claimant’s Petition for Allowance Appeal 
that sought review of Commonwealth Court Decision that held that Section 
312 of the Act does not require an exact diagnosis but only a reasonably 
precise description of the injury.   

 
The Commonwealth had found that the claimant’s message on the employer’s 
voicemail that she had “work-related problems” was not sufficient notice.  
This message did not give a reasonably precise description of the claimant’s 
work injury to the employer as required by Section 312. 

 
The Supreme Court framed the issue before them as follows: 

 
“What constitutes sufficient notice, including how specific the description 
of the injury must be, under Section 312 of the Workers’ Compensation Act. 
In addressing this issue, the parties are also to address if, and when, the 
burden shifts to the employer to conduct a reasonable investigation into the 
circumstances surrounding the injury.” 

 
Gentex Corporation and Gallagher Bassett Services v. WCAB, (Morack), No. 439 

MAL 2009 (Per Curiam order, June 1, 2010) 6/10 
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• When a claimant alleges a cumulative trauma injury caused by the claimant’s 
working conditions, the 120-day notice period begins to run on a last date of 
aggravation, which will normally be the last day of work. 

 
• Section 311 of the Act states in pertinent part: 

 
However, in cases of injury resulting from ionizing radiation or any other 
cause in which the nature of the injury or its relationship to the 
employment is not known to the employe, the time for giving notice shall 
not begin to run until the employe knows, or by the exercise of reasonable 
diligence should know, of the existence of the injury and  its possible 
relationship to his employment. 

 
The reasonable diligence standard is an objective, standard rather than a 
subjective standard.  The elements of knowledge the claimant must possess in 
order to trigger the running of the notice period are (1) knowledge or constructive 
knowledge (2) of disability (3) which exists, (4) which results from an 
occupational disease [or injury], and (5) which has a possible relationship to the 
employment. 

 
• The claimant did not fulfill her burden under Section 311 that she give notice 

within 120 days of the date she knew or should have known of the possible 
connection between her work injury and her work where her last date of 
employment was June 10, 2003, she gave notice of her injury to the employer on 
February 17, 2004 and filed her Claim Petition on December 9, 2004. 

 
This is because the claimant did not produce evidence as to when she knew or 
should have known of the possible connection between her work and her injury 
prior to the time she gave notice to the employer. 

 
There was substantial evidence in the record to indicate that a person in 
claimant’s position, exercising reasonable diligence, should have known of a 
possible connection between her injury and work within 120 days of the last date 
she worked for the employer.   
 
This evidence included the following: 1)  claimant acknowledged that her pain 
was worse at work than at home; 2) she noticed the connection between the 
metatarsal boot she wore at work and her symptoms; 3)  claimant’s medical 
expert testified that when he examined the claimant in 1994 he told claimant that 
her pain was aggravated by work.   
 
Based upon this credited testimony, the claimant, exercising reasonable diligence, 
should have been aware of a possible connection between her work-related injury 
and her employment while she was still working for the employer.  Thus, the 120-
day period within which she had to notify employer for purposes of Section 311 
would have began to run on her last date of work. 
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• The Supreme Court decision Sell v. WCAB (LNP Eng’g), 565 Pa. 114, 771 A.2d 

1246 (2001) does not stand for the broad proposition that a claimant may not be 
charged with knowledge of the connection between an injury and the claimant’s 
work until claimant received an expert medical opinion.  

 
 In this matter, unlike in Sell, the claimant noticed that her symptoms were worse 
while she was at work but better when she was away.  Also, given the undisputed 
length of the claimant’s treatment, which dated back to 1994, and the opinions of 
her physicians, it was impossible to state that claimant exercised reasonable 
diligence to discover whether there was a causal connection between her work 
duties and her injury. 

 
Allegheny Ludlum Corporation v. WCAB (Holmes), No. 1623, C.D. 2009 

(decision by Judge Cohn Jubelirer, April 22, 2010). 8/10 
 
 
NOTICE OF COMPENSATION DENIAL 
 

• The Notice of Compensation Denial Form for Medical Only (box 4 checked 
off) is currently being issued by the Bureau and is an acceptable means of 
accepting an injury for medical purposes only.  Accordingly, an employer 
may properly issue a “Qualified” Notice of Compensation Denial to accept a 
work injury for medical purposes only.  

 
Therefore, it was not improper for the employer to issue a “Qualified” Notice 
of Compensation Denial rather than a Medical Only Notice of Compensation 
Payable where it acknowledged that a work-related injury occurred but 
disputed the claimant’s disability. 
 

Forbes Road CTC v. Workers’ Compensation Appeal Board (Consla), No. 919 
C.D. 2009 (Decision by Judge Butler, May 27, 2010). 6/10 
 
NOTICE OF COMPENSATION PAYABLE 
 

• Where a WCJ makes findings upon denying Termination Petition based on non-
recovery from work injuries not accepted in the Notice of Compensation Payable, 
those injuries become part of the accepted injury even in the absence of a formal 
amendment to a Notice of Compensation Payable.  Moreover, the WCJ’s findings 
that expand the description of injury in a Notice of Compensation Payable, if 
unchallenged, are binding on parties in subsequent proceedings.  

 
Although the first WCJ did not formally indicate she was amending description of 
the injury, by crediting the claimant’s medical expert’s testimony and denying the 
First Petition for Termination the WCJ implicitly expanded the description of 
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injury to include an aggravation of claimant’s preexisting stenosis, as well as L4-5 
radiculopathy . 
 
 In order to prevail on a subsequent Termination Petition the employer must 
establish that the claimant recovered from the additionally recognized injuries. 
 
Therefore, WCJ committed an error of law upon granting the employers Second 
Petition for Termination where upon denying the First Petition for Termination 
the WCJ found credible the claimant’s medical expert who had diagnosed the 
claimant as having severe stenosis at L4-5 with L4-5 radiculopathy post fall and 
mild L3-4 stenosis but the second WCJ, upon granting the Second Petition for 
Termination, found that the claimant had recovered from a lumbar strain and 
sprain and L4-5 radiculopathy. 
 

• This holding is also consistent with the Supreme Court decision of Cinram 
Manufacturing, Inc. v. WCAB (Hill), 601 Pa. 524, 975 A.2d 571 (Pa. 2009), 
where the Pa. Supreme Court held that where there is an inaccuracy in the 
identification of an existing injury, the applicable statutory language is found in 
the first paragraph of Section 413(a) of the Workers' Compensation Act which 
"specifies that amendments under its terms may be made 'in the course of the 
proceedings under any petition pending before the WCJ.   

 
Julio Paz Y Mino v. WCAB (Crime Prevention Association), 990 A.2d 832 (Pa. 

Cmwlth. 2010). 10/10 
 
 

• An employer is not precluded from obtaining to granting of a Termination, 
Suspension or Modification premised upon a medical exam conducted prior to the 
date the Notice of Compensation Payable was issued.   

 
Neither the Act nor Regulations specifically spell out the significance of the date 
the Notice of Compensation Payable was issued with respect to subsequent 
litigation. 

 
Accordingly, the Commonwealth Court reversed its prior decision and reversed 
the WCAB upon finding the WCJ did not commit an error of law by granting the 
employer’s Petition for Termination that alleged the claimant was recovered as of 
October 20, 1995 notwithstanding the fact that the Notice of Compensation 
Payable was not issued until November 7, 1995. 
 

• An NCP acknowledges the existence of a work injury, and the employer/carrier 
can limit this acknowledgement to a “medical only” NCP, meaning that the injury 
did not result in a loss of earning power. An NCP can acknowledge that the work 
injury requires both medical compensation and disability compensation.  
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The NCP frames the issues where an employer seeks to terminate or suspend 
benefits.  

 
A termination of compensation, which ends both medical and disability benefits, 
will not be granted unless the claimant is recovered from each and every injury 
listed in the NCP. 

 
A suspension of disability benefits is appropriate where the claimant continues to 
need medical treatment for the injuries listed in the NCP but is able to work.  

 
• The Supreme Court decision of Beissel v. WCAB (John Wanamaker, Inc.), 502 

Pa. 178, 465 A.2d 969 (1983) established the principle that an employer is bound 
by the contents of its own Notice of Compensation Payable and the employer 
cannot seek a termination on the basis that the injury, described in the NCP and 
for which the employer accepted liability, was not work related.  

 
Beissel did not apply to this matter because the claimant was alleging a change in 
the claimant’s condition subsequent to the date of injury but was not alleging that 
the claimant’s injury described in the Notice of Compensation Payable was not 
work related. 

 
City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (Decision by Judge 

Leavitt, December 16, 2010). 1/11 
 
 
 
NOTICE OF TEMPORARY COMPENSATION/ NOTICE STOPPING 
TEMPORARY COMPENSATION PAYABLE 
 

• The employer did not violate Section 406.1(d)(5)(i) of Act, which requires that it 
issue the Notice of Stopping Temporary Compensation or the Notice of 
Compensation Denial within five days of the last payment made, where it issued a 
Notice of Temporary Compensation Payable on June 15, 2007 and sent the 
claimant a check dated June 15, 2007 for the pay period of June 2, 2007 through 
June 15, 2007 but on June 15, 2007 it changed its mind deciding the injury was 
not disabling and then stopped payment on the one check sent to the claimant.  
Thereafter, the employer issued the Notice Stopping Temporary Compensation 
Payable on July 11, 2007. 

 
This is because the payment by check constitutes a conditional payment.  The 
condition of the payment is not accomplished until payment of the monetary 
funds is actually received.  Once that condition is fulfilled, the payment date then 
relates back to the date that the person received the check. 
 
For example, if a claimant receives a check on the first day of the month, deposits 
the check, and the funds are made available in his account on the fifth of the 
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month the condition is fulfilled.  Accordingly, the payment date relates back to 
the date the check was received.  On the other hand, if the transfer of funds never 
occurs, then payment is never made. 

 
Barrett v. WCAB (VisionQuest National), No. 984 C.D. (2009) (Dec. by Judge 

Leavitt, filed November 5, 2009, amended February 24, 2010). 3/10 
 

• Section 406.1 mandates that in order for a Notice Stopping Temporary 
Compensation Payable (NSTCP) to be timely, must be sent or filed no later “in 
five days after last payment.”   

 
Where an employer pays benefits in advance, the relevant day for calculating the 
date of the last payment is the last date through which the claimant is scheduled to 
receive benefits.   
 
Therefore, where the claimant received his last payment on February 11, 2003 but 
the last date of payment cycle for which he was receiving benefits was February 
20, 2003, the employer did not violate Section 406.1 of the Act by issuing the 
NSTCP on February 21, 2003.  This was because the claimant was paid through 
February 20, 2003 and the NSTCP was issued one day later. 
 
Thomas Lindstrom Company, Inc. v. WCAB (Braun), No. 1815 C.D. 2009 

(decision by Judge Pellegrini, April 13, 2010). 5/10 
 

PARTIAL DISABILITY 
 

• The claimant was not entitled to partial disability as a result of loss of overtime 
where the claimant, though not recovered, returned to work without restrictions 
and overtime had been eliminated for all employee for economic reasons. 

 
In order to have his suspended benefits reinstated the claimant would have had to 
prove that his earning power was once again adversely affected by the injury that 
formed the original basis of his original claim.  Since the employer proved that 
the claimant’s loss of earnings was attributable to something other than his work 
injury, such as the economic elimination of overtime, the claimant’s Petition for 
Reinstatement was denied. 

 
Trevdan Buildings Supply v. WCAB (Pope), No. 1522 C.D. 2010 (decision by 

Judge Butler, December 13, 2010). 1/11 
 
PAYMENT 
 

• The employer did not violate Section 406.1(d)(5)(i) of Act, which requires that it 
issue the Notice of Stopping Temporary Compensation or the Notice of 
Compensation Denial within five days of the last payment made, where it issued a 
Notice of Temporary Compensation Payable on June 15, 2007 and sent the 
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claimant a check dated June 15, 2007 for the pay period of June 2, 2007 through 
June 15, 2007 but on June 15, 2007 it changed its mind deciding the injury was 
not disabling and then stopped payment on the one check sent to the claimant.  
Thereafter, the employer issued the Notice Stopping Temporary Compensation 
Payable on July 11, 2007. 

 
This is because the payment by check constitutes a conditional payment.  The 
condition of the payment is not accomplished until payment of the monetary 
funds is actually received.  Once that condition is fulfilled, the payment date then 
relates back to the date that the person received the check. 
 
For example, if a claimant receives a check on the first day of the month, deposits 
the check, and the funds are made available in his account on the fifth of the 
month the condition is fulfilled.  Accordingly, the payment date relates back to 
the date the check was received.  On the other hand, if the transfer of funds never 
occurs, then payment is never made. 

 
Barrett v. WCAB (VisionQuest National), No. 984 C.D. (2009) (Dec. by Judge 

Leavitt, filed November 5, 2009, amended February 24, 2010). 3/10 
 
PENALTY 
 

• The employer did not violate Section 406.1(d)(5)(i) of Act, which requires that it 
issue the Notice of Stopping Temporary Compensation or the Notice of 
Compensation Denial within five days of the last payment made, where it issued a 
Notice of Temporary Compensation Payable on June 15, 2007 and sent the 
claimant a check dated June 15, 2007 for the pay period of June 2, 2007 through 
June 15, 2007 but on June 15, 2007 it changed its mind deciding the injury was 
not disabling and then stopped payment on the one check sent to the claimant.  
Thereafter, the employer issued the Notice Stopping Temporary Compensation 
Payable on July 11, 2007. 

 
This is because the payment by check constitutes a conditional payment.  The 
condition of the payment is not accomplished until payment of the monetary 
funds is actually received.  Once that condition is fulfilled, the payment date then 
relates back to the date that the person received the check. 
 
For example, if a claimant receives a check on the first day of the month, deposits 
the check, and the funds are made available in his account on the fifth of the 
month the condition is fulfilled.  Accordingly, the payment date relates back to 
the date the check was received.  On the other hand, if the transfer of funds never 
occurs, then payment is never made. 

 
Barrett v. WCAB (VisionQuest National), No. 984 C.D. (2009) (Dec. by Judge 

Leavitt, filed November 5, 2009, amended February 24, 2010). 3/10 
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• The Insurer/Carrier do not violate the Act by failing to proceed before the WCJ on 

an executed Compromise and Release Agreement where the claimant was an 
employee of the subcontractor but the General Contractor, Turner Construction 
Company, who purchased the coverage for the subcontractor informed the carrier 
not to proceed on the Compromise and Release Agreement unless the claimant 
agreed not to reapply for a position with Turner Construction Company, which 
the claimant refused to do.. 

 
This holding is mandated by Section 449 of the Act that provides that an 
employer or insurer may submit a petition for approval of a Compromise and 
Release Agreement.  The provisions did not prohibit an employer or insurer from 
withdrawing a petition for approval.  Moreover, under Section 489 of the Act, 
settlement agreements are not valid until they are proved by the WCJ.  Thus, the 
Compromise and Release Agreement, although executed, was not final, 
conclusive and binding under Section 449 of the Act.  The employee did not 
violate Section 449 by attempting to modify an agreement that was not final, 
conclusive or binding. 

 
McKenna v. WCAB (SSM Industries, Inc.), No. 454 C.D. 2010 (decision by Judge 

Friedman, July 16, 2010). 9/10 
 

• A WCJ may award Penalties under the Act where there was a violation of the Act 
or rules and regulations promulgated under the Act.  When a violation of the Act 
occurs, it was within the discretion of the WCJ to impose penalties.  An abuse of 
discretion is not merely an error of judgment but occurs when the law is 
misapplied in reaching a conclusion. 

 
Muir v. WCAB (Visteon Systems, LLC), No. 274 C.D. 2010. (Decision by Judge 

McGINLEY, October 1, 2010) 11/10 
 

• Whether a claimant suffers economic harm is not relevant to the determination 
whether an employer may have penalties imposed upon it.  A WCJ has authority 
to impose penalties to assure compliance with the Act.  Therefore, a claimant who 
filed a Penalty Petition has a burden of proving a violation of the Act.  When 
there has been a violation of the Act the assessment of penalties and the amount 
of the penalty are within discretion of the WCJ. 

 
• Addressing the issue of timeliness of payment, the Supreme Court in Snizaski v. 

Workers’ Compensation Appeal Board (Rox Coal Company), 586 Pa. 146, 891 
A.2d 1267, (2006) held that  notwithstanding the language of Section 428 of the 
Act, which gives employers 30 days to pay a compensation award, Section 435 of 
the Act authorizes penalties without addressing grace periods.  Thus, a penalty is 
at least theoretically available if an employer’s refusal to pay compensation 
persists for single day.  However, the penalty should be tied to some discernable 
and avoidable wrongful conduct. 
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Although an employer’s obligation to pay an award is immediate, the 
instantaneous payment is not a practical possibility.  Absent regulations setting 
forth a bright line period within which payments must follow compensation 
awards, it would appear that the legal issue will henceforth depend on the facts of 
each case, as does the discretionary issue regarding imposition of penalties. 
 
The Commonwealth therefore adopts a rule of reason as the appropriate standard 
for measuring timelines of payment in compliance for the Act.-i.e. whether 
employer acted with reasonable diligence. 
  
Therefore, the WCJ’s granting of the 35 percent penalty where there was a delay 
in the claimant’s receipt of a check because the claimant’s check was sent to her 
prior address was not appropriate where WCJ made no finding whether the carrier 
was given notice of the claimant’s correct address.  If not, employer did not 
violate the Act since the employer could not have avoided mailing the check to 
the wrong address. 

 
Allegis Group & Broadspire v. WCAB (Coughenaur), No. 977 C.D. 2010 

(decision by Judge Friedman). 11/10 
 
 
PSYCHIATRIC CLAIM 
 

• The claimant, who was a state trooper, did not suffer a compensable psychiatric 
injury, diagnosed as posttraumatic stress disorder, where he struck and killed a 
woman who, dressed entirely in black, stepped in front of his car while he was 
traveling on Interstate 81 resulting in the death to the woman and where, 
following the accident the Police Officer attempted to resuscitate the woman 
through mouth-to-mouth resuscitation notwithstanding the fact that woman was 
bleeding profusely from the mouth. 

 
This is because the claimant was required to show that his psychiatric injury 
resulted from an extraordinary event or an abnormal working condition.  
Inasmuch as claimant was employed as a Police Officer, he was engaged in 
employment that is by its very nature highly stressful and a Police Officer can be 
expected to witness horrible tragedy.  This includes, as was acknowledged by the 
claimant, responding to motor vehicle accidents in an emergency capacity.  
 
 The claimant’s event was not extraordinary or abnormal.  Indeed, it is not beyond 
the realm of possibility for an officer to have to take someone’s life. 

 
• A claimant seeking workers’ compensation benefits because of a mental stimulus 

resulting in a disabling psychic injury must show (1) that actual extraordinary 
events occurred at work that caused the trauma and that these specific events can 

 44



be pinpointed in time, or, (2) that abnormal working conditions over an extended 
period caused the psychiatric injury. 

 
In classifying working conditions as normal or abnormal, there is no bright line 
test or generalized standard. Psychic injury cases are highly fact sensitive, and the 
determination as to whether working conditions are normal or abnormal must be 
considered in the context of the specific employment. Consequently, 
compensation is denied for events that are expected in the relevant working 
environment, whether it is an office worker’s change in job title or responsibility 
or a Police Officer’s involvement in life threatening situations. 

 
• Although a claimant in a normally highly stressful working environment such as a 

police officer may not have a higher burden of proof, it is often more difficult to 
establish abnormal working conditions in a job that is, by its nature, highly 
stressful. The claimant must establish that the incident that caused his mental 
injury is so much more stressful and abnormal than the already highly stressful 
incident of that position. 

 
• Although testimony may be presented that certain Police Officers have never 

witnessed horrible trauma and/or death, that testimony is not necessarily 
dispositive.  The determining factor is what is extraordinary or abnormal for a 
person in the same “line of work”.  When an individual claimant employed as a 
police officer has not previously encountered a particular type of event one may 
expect a police officer to become involved in, that experience is merely 
“subjectively abnormal for the claimant.” 

 
Payes v. WCAB, (Cmwlth. of PA/State Police) (Decision by Judge Flaherty, 

October 6, 2010). 11/10 
 
REASONED DECISION 
 

• Section 422(a) of the Act states, in pertinent part, that all parties in a workers’ 
compensation case are entitled to a reasoned decision containing findings of fact 
and conclusions of law based upon the evidence as a whole which clearly and 
concisely states and explains the rationale for the decision so that all can 
determine why and how a particular result was reached.  The decision of a WCJ is 
“reasoned” if it allows for meaningful appellate review without further 
elucidation. 

 
The WCJ did not write a reasoned decision where the WCJ merely found that the 
claimant sustained an injury to her “back, neck, and legs without further 
clarification as to what specific injuries claimant incurred as a result of the slip 
and fall.” 
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To the extent the Judge failed to provide sufficient specificity as to description, 
extent and/or scope of claimant’s specific work injuries, the WCJ failed to issue a 
“reasoned decision” as required by Section 422(a) of the Act. 

 
ICT Group v. WCAB (Churchray-Woytunick) No. 2315 C.D. 2009 (decision by 

Judge Brobson, May 26, 2010). 6/10 
 

• Section 422(a) of the Act provides that all parties to an adjudicatory proceeding 
are entitled to a reasoned decision. Where the fact-finder has had the advantage of 
seeing the witnesses testify live and the opportunity to assess their demeanor, a 
mere conclusion as to which witnesses he deems credible is sufficient to render 
the decision adequately “reasoned.  A decision is reasoned if it allows for 
adequate review without further elucidation. 

 
The WCJ’s decision was reasoned notwithstanding the fact he found the claimant 
not to be credible on the issue of common law marriage but found the claimant’s 
male partner to be credible.  This is because both alleged participants in a 
common law marriage were present and neither offered evidence of words in the 
present tense, spoken with specific purpose of creating the legal relationship of 
husband and wife.  This means that employer cannot have succeeded as a matter 
of law. 

 
PPL v. WCAB (Redo), No. 2264 C.D. 2009 (Decision by Judge Flaherty, 

September 10, 2010). 10/10 
 
 
REGULATIONS 
 

• It is well settled that administrative agency’s interpretation of a statute is given 
controlling weight unless it is clearly erroneous.  Sections 127.208(e) and (g) of 
the Regulations are not only consistent with the language of Section 306(f.1)(5) 
and (6) of the Act; they clearly explain and enforce the Act as well as expedite the 
UR process. 

 
           Scranton School District v. WCAB(Carden), No. C.D. 2009 (decision by Judge 
Butler, March 12, 2010). 6/10 
 

 
• Regulations promulgated by an administrative agency pursuant to a statutory 

directive are invalid if they are contrary to the legislative intent for statutory 
provisions to which they relate.  An administrative agency’s regulation cannot 
conflict with a statutory intention.  The statute is always controlling.  Although an 
interpretation of a statute by an administrative agency is entitled to great weight, 
the interpretation may be disregarded if the interpretation is clearly erroneous or 
inconsistent with the statute under which the regulation is promulgated. 
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• Regulations promulgated by an administrative agency pursuant to a statutory 
directive are invalid if they are contrary to the legislative intent of statutory 
provisions to which they relate. An administrative agency’s regulations cannot 
conflict with the statutory intention. The statute is always controlling. Although 
an interpretation of a statute by an administrative agency is entitled to great 
weight, the interpretation may be disregarded if the interpretation is clearly 
erroneous or inconsistent with the statute under which the regulation is 
promulgated. 

 
• Although the Bureau’s notification is not a regulation, the Bureau’s interpretation 

of its own regulation must be disregarded if it was clearly erroneous or 
inconsistent with the statute under which the regulation being interpreted was 
promulgated.   

 
The Bureau’s interpretation of its own regulation was inconsistent with the statute 
and was invalid and must be disregarded where although the Bureau’s decision to 
phase in the use of the newest addition of the AMA guidelines may have been 
reasonable, its interpretation of Act 57 regulations as expressed in the notification 
was inconsistent with the plain language of Section 306(a.2)(1) of the Act under 
which the regulations were promulgated. 

 
Stanish v. WCAB (James J. Anderson Construction Company), No. 1870 C.D. 

2009 (Decision by Judge Flaherty, December 7, 2010). 1/11 
 
 
REINSTATEMENT 
 

• Where the  claimant was deemed not to have retired and the claimant’s 
compensation status was that of suspension with restrictions attributable to his 
work-related injury at the time of layoff, the claimant was entitled to a 
presumption that his loss of earning power was causally related to the continuing 
work injury.  That being the case, the employer was required to demonstrate 
suitable employment was made available to the claimant in order to establish the 
claimant’s earning power following his layoff. 

 
Polis v. Verizon Pennsylvania, Inc., No. 1549 C.D. 2009 (Decision by Judge 

Pellegrini, February 5, 2010). 3/10 
 

• Pennsylvania Supreme Court reverses the Commonwealth Court by holding that a 
claimant remains eligible for reinstatement of suspended benefits where the 
claimant’s employment with the post-injury employer is terminated, even where 
the claimant had previously performed modified post-injury duties from the time 
of the injury employer. 

 
• A claimant seeking reinstatement of suspended benefits has the burden of proving 

that his earning power is once again adversely affected by his disability, and that 
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such disability is continuation of that which arose from his or her original claim.  
The claimant need not be proof that the disability resulted from a work-related 
injury during his or her original employment.   

 
Once the claimant meets this burden, the burden shifts to the employer opposing 
the reinstatement petition.  In order to prevail the employer must show that the 
claimant’s loss of earnings is not caused by disability arising from the work-
related injury.  This burden may be met by showing that the claimant’s loss of 
earnings is, in fact, caused by the claimant’s bad faith rejection of available work 
within the relevant required medical restrictions or by some circumstance barring 
receipt of benefits that is specifically described under provisions of the Act or the 
Court’s decisional law. 

 
• A claimant seeking reinstatement of benefits many months or years following the 

initial suspension of benefits must prove two points: First, he must prove that 
through no fault on his own his earning power is once again adversely affected by 
the disability.  Second, the disability that gave rise to the original claim, in fact, 
continues.   

 
The concept of “fault” is tied to the availability of work.  It is the employer’s 
burden to show the availability of work. 

 
Therefore, the claimant was entitled to reinstatement of benefits where the 
claimant returned to light-duty work with the employer, resulting in a 
modification of benefits, then voluntarily left the employer to obtain employment 
in similar field at a greater wage, resulting in a suspension of benefits, and then 
four and a half years thereafter was laid off by his new employer for economic 
reasons.  It was also relevant that the claimant’s pre-injury employer closed a 
facility out of which the claimant had worked and it no longer maintained a work 
presence in the area where the claimant lived. 

 
• A claimant seeking reinstatement of “terminated” benefits must show causal 

connection between his or her current condition and the prior work-related injury. 
 

Where benefits have been suspended, the causal connection between the 
claimant’s condition and the work-related injury is presumed. 

 
Bufford v. WCAB (North American Telecom), No. 2 MAP 2009 (decision by Judge 

McCaffery, August 17, 2010.). 8/10 
 
 

• It is the employer’s burden to show by the totality of the circumstances, that 
efforts to return a claimant to the workforce would be unavailing because the 
claimant has chosen to retire rather than return to the workforce.  Circumstances 
that could support a holding that a claimant has retired include:  (1) where there is 
no dispute that the claimant retired; (2) the claimant’s acceptance of a retirement 
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pension; or (3) the claimant’s acceptance of a pension and refusal of suitable work 
within her restrictions. 

 
Upon fulfilling its burden of proving that the claimant voluntarily retires, the 
claimant bears the burden of showing either that her work-related injury has 
forced her out of the entire workforce or that she was looking for work after 
retirement. 
 
If employer proves the claimant retired and voluntarily removed herself from the 
labor market need not prove the availability of suitable work. 

 
•  However, the employer is not relieved of its obligation to help a claimant reenter 

the workforce, by identifying the claimant’s residual work abilities and finding 
available positions within those abilities, unless it is clear from the totality of the 
circumstances that such efforts would be unavailing due to claimant’s retirement 
from the workforce.  

 
• Upon determining whether acceptance of a pension should create a presumption 

that a claimant has terminated her career, it is important to look at the facts 
involved and the type of pension.   

 
For example, there are both retirement pensions and disability pensions.  There 
are also different types of disability pensions.  Some disability pensions, such as 
one in this matter, require only a showing that the recipient cannot perform her 
time-of-injury job.  
 
 A claimants receipt of a disability pension that she is entitled to solely because 
she is unable to perform the time-of-injury job due to a work-related injury would 
not, without more, indicate that the claimant had voluntarily left the entire 
workforce.  Rather, it is merely an acknowledgement that the claimant cannot 
perform her time-of-injury job, which has already been determined through a 
granted Claim Petition or Notice of Compensation Payable. 

 
• An employer is not required to help a claimant find available work or prove the 

availability of that work if the claimant has indicated, by retiring from the 
workforce, a desire not to work. In this matter, because the employer failed to 
show claimant was retired, the employer was required to show availability of 
suitable work within claimant’s restrictions and ability to sustain its burden on the 
Petition for Suspension . 

 
City of Pittsburgh v. WCAB (Robinson), No. 1770 C.D. 2009 (Decision by Judge 

Jubelirer, September 22, 2010). 10/10 
 
 

• When an employer alleges a claimant’s compensation should be suspended due to 
retirement, the employer bears the initial burden of showing that the claimant is 
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no longer suffering from a loss of earnings due to the work related injury.  The 
employer does this, not by using Kachinski or Section 306(b) (2) standards, but 
by showing “by the totality of the circumstances, which the claimant has chosen 
not to return to the workforce.” 

 
Only after the employer has carried its burden of showing that the claimant has 
retired does the burden shift to the claimant to rebut the presumption that he has 
voluntarily withdrawn from the workforce. 
 
This does not mean that the claimant’s burden to show that he is looking for work 
is analogous to the burden to show that suitable work is available.  An employer 
cannot be expected to show that a claimant who has retired “has no intention of 
considering to work.”  Thus, a claimant whom an employer had shown to have 
retired may rebut that showing by manifesting an intent to remain connected to 
the workforce by seeking employment within his limitations.  The burden on the 
claimant is only to look for suitable work; he will not be denied benefits if he 
cannot find it. 
 
Therefore, the WCJ properly suspended the claimant’s compensation based upon 
the determination the claimant had retired from the workforce where the claimant, 
following his lay off from a light duty job, applied for Unemployment 
Compensation Benefits, thereby demonstrating that he was capable of or available 
to work, and once the Unemployment Compensation benefits ran out the claimant 
testified that he stopped looking for work and applied for and received a pension 
from employer and Social Security. 

 
Day v. WCAB (City of Pittsburgh), No. 2495 C.D. 2009 (decision by Judge Cohn 

Jubelirer, October 18, 2010). 11/10 
 

• The claimant was not entitled to partial disability as a result of loss of overtime 
where the claimant, though not recovered, returned to work without restrictions 
and overtime had been eliminated for all employee for economic reasons. 

 
In order to have his suspended benefits reinstated the claimant would have had to 
prove that his earning power was once again adversely affected by the injury that 
formed the original basis of his original claim.  Since the employer proved that 
the claimant’s loss of earnings was attributable to something other than his work 
injury, such as the economic elimination of overtime, the claimant’s Petition for 
Reinstatement was denied. 

 
• The Pennsylvania Supreme Court recently removed the “through no fault of his 

own” construct from its analysis with respect to a claimant’s entitlement to 
reinstatement of compensation following a suspension.  See Bufford v. WCAB 
(N. Am. Telecom), 2 A.3d 548 (2010).  
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This Court decision clarified that the employer may rebut the claimant’s evidence 
in suspension/ reinstatement cases pursuant to Section 413(a) by showing some 
circumstances by showing some circumstance barring receipt of benefits that is 
specifically described under provisions of the Act or in the Court’s decisional law.   
 

• Pennsylvania decisional case law reflects that where a claimant returns to work 
under a suspension, without restriction, to his or her pre-injury job and is 
subsequently laid off and then files a Petition for Reinstatement, the claimant has 
the burden to establish affirmatively that it is the work-related injury which is 
causing his or her present loss of earnings.  That is, while the claimant still enjoys 
the presumption that some work-related medical injury continues, the claimant is 
not entitled to the presumption that his or her present disability, i.e., loss of 
earnings, is causally related to that work injury 

 
• Even claimants who return to their time of injury jobs with restrictions that do not 

require a modification of their duties are considered “without restriction,” and 
must prove their work injury has caused their loss of earnings.  Where a 
claimant’s wage loss is attributable to economic factors as opposed to the work 
injury, the claimant is not entitled to wage loss benefits. 

 
• Even though the claimant’s treating physician found credible warned that the 

claimant might  need for “accommodations”, claimant’s representations that he 
sometimes relied upon his co-workers for help prior to his injury reflected these 
“modifications” did not constitute a modification of his job because he relied 
upon his co-workers prior to his injury. 

 
Trevdan Buildings Supply v. WCAB (Pope), No. 1522 C.D. 2010 (decision by 

Judge Butler, December 13, 2010). 1/11 
 
REMAND 
 

• A WCJ should restrict remand proceedings to the purpose indicated by the 
remand order.  On remand, the WCJ may receive additional testimony in order to 
make necessary findings so long as the Appellate Tribunal’s order does not 
contain limiting language.  To determine what the WCJ was directed to do within 
the scope of the remand order, it is necessary to examine the content of the order. 

 
The WCJ exceeded the scope of the remand order where he received additional 
testimony and ruled upon the sufficiency and accuracy of employer’s pension 
offset calculations though the remand order was limited to the issue of 
determining whether employer or CompServices was directly liable for the 
claimant’s workers’ compensation benefits and for clarification as to whether the 
claimant was lulled into taking her disability pension based on the mistaken belief 
that her indemnity benefits would be reduced. 

 

 51



• Although the offset provisions of Section 204(a) enacted by Act 57 only apply to 
claimants who sustained a work injury after the effective date of Act 57 enacted in 
1996, there is no limitation on the amount of pension offset to contributions made 
prior to the passage of Act 57.   

 
This means that employer’s contributions prior to and subsequent to the 
enactment of Act 57 are included in the calculations of the employer’s offset 
although the offset itself only applies to injuries that occurred after the enactment 
of Act 57. 

 
 Riley v. WCAB (DPW/Norristown State Hospital) No. 1533 C.D. 2009 (decision 

by Judge Flaherty, March 17, 2010). 7/10 
 
RETIREMENT
 

• A claimant’s receipt of a pension from his union, although it is from a source 
other than his employer, triggers the presumption that the claimant left the 
workforce unless the claimant establishes that he was actively seeking 
employment or that the work-related injury forced him to retire. 

 
For the claimant to show that he is actively seeking employment, he must engage 
in a good faith job search.   
 
In order to show that a work-related injury forced him to retire, a claimant must 
establish that the work-related injury made him incapable of working at any job in 
the entire labor market.   

 
• This holding is consistent with the Supreme Court decision of SEPTA v. WCAB 

(Henderson), 543 Pa. 74, 669 A.2d 911 (1995) where the Court held that an 
employer should not be required to show that a claimant who has taken Social 
Security Retirement benefits and a pension from his employer has no intention of 
continuing to work; such a burden of proof would be prohibitive.  Likewise, it 
would be overly burdensome for an employer to prove that a claimant has no 
intention of continuing to work where the claimant has mentioned to the employer 
that he would like to retire, has taken Social Security Retirement benefits and has 
taken a union pension.   

 
Conversely, it would not be overly burdensome for the claimant to show that he 
intends to continue to work under the circumstances; the claimant need only show 
that he is applying for jobs within his physical restrictions. 

 
Duferco Farrel Corporation and American Zurich Insurance Company v. WCAB 

(Zuhosky), No. 1304 C.D. 2009 (Decision by Judge Quigley, January 14, 2010). 2/10 
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• Where a claimant has accepted a pension, the claimant was presumed to have 
voluntarily left the workforce entitling the employer to a suspension of benefits 
unless the claimant established that: 1) he was seeking employment, or 2) the 
work-related injury forced him to retire. 

 
This is because an employer is not required to offer suitable alternative 
employment when the claimant has voluntarily left the workforce having no 
intention of working.   

 
• The WCJ did not commit an error of law by finding the claimant had not retired 

from the workforce where the claimant did not receive a pension but rather 
through collective bargaining an Enhanced Income Security Plan as compensation 
for being forced out of his job after the job was eliminated.  In essence, the 
Enhanced Income Security Plan was consideration for termination of the 
claimant’s employment.  Moreover, the claimant was forced to leave the 
workplace when the employer told him that his job was being eliminated and no 
other work was available within his medical restrictions. 

 
Since the claimant was deemed not to have retired and the claimant’s 
compensation status was that of suspension with restrictions attributable to his 
work-related injury at the time of layoff, the claimant was entitled to a 
presumption that his loss of earning power was causally related to the continuing 
work injury.  That being the case, the employer was required to demonstrate 
suitable employment was made available to the claimant in order to establish the 
claimant’s earning power following his layoff. 

 
Moreover, there is no presumption that the claimant had retired from the 
workforce where the claimant’s supervisor and not the claimant had filled out 
forms indicating that the claimant was retiring. 

 
Polis v. Verizon Pennsylvania, Inc., No. 1549 C.D. 2009 (Decision by Judge 

Pellegrini, February 5, 2010). 3/10 
 

 
• It is the employer’s burden to show by the totality of the circumstances, that 

efforts to return a claimant to the workforce would be unavailing because the 
claimant has chosen to retire rather than return to the workforce.  Circumstances 
that could support a holding that a claimant has retired include:  (1) where there is 
no dispute that the claimant retired; (2) the claimant’s acceptance of a retirement 
pension; or (3) the claimant’s acceptance of a pension and refusal of suitable work 
within her restrictions. 

 
Upon fulfilling its burden of proving that the claimant voluntarily retires, the 
claimant bears the burden of showing either that her work-related injury has 
forced her out of the entire workforce or that she was looking for work after 
retirement. 
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If employer proves the claimant retired and voluntarily removed herself from the 
labor market need not prove the availability of suitable work. 

 
•  However, the employer is not relieved of its obligation to help a claimant reenter 

the workforce, by identifying the claimant’s residual work abilities and finding 
available positions within those abilities, unless it is clear from the totality of the 
circumstances that such efforts would be unavailing due to claimant’s retirement 
from the workforce.  

 
• Upon determining whether acceptance of a pension should create a presumption 

that a claimant has terminated her career, it is important to look at the facts 
involved and the type of pension.   

 
For example, there are both retirement pensions and disability pensions.  There 
are also different types of disability pensions.  Some disability pensions, such as 
one in this matter, require only a showing that the recipient cannot perform her 
time-of-injury job.  
 
 A claimants receipt of a disability pension that she is entitled to solely because 
she is unable to perform the time-of-injury job due to a work-related injury would 
not, without more, indicate that the claimant had voluntarily left the entire 
workforce.  Rather, it is merely an acknowledgement that the claimant cannot 
perform her time-of-injury job, which has already been determined through a 
granted Claim Petition or Notice of Compensation Payable. 

 
• An employer is not required to help a claimant find available work or prove the 

availability of that work if the claimant has indicated, by retiring from the 
workforce, a desire not to work. In this matter, because the employer failed to 
show claimant was retired, the employer was required to show availability of 
suitable work within claimant’s restrictions and ability to sustain its burden on the 
Petition for Suspension . 

 
City of Pittsburgh v. WCAB (Robinson), No. 1770 C.D. 2009 (Decision by Judge 

Jubelirer, September 22, 2010). 10/10 
 

 
REVIEW PETITION  
 

• The claimant’s Petition to Review the Notice of Compensation Payable, filed 
pursuant to the first paragraph of Section 413 of the Act, was barred by the three-
year Statute of Limitations where the claimant suffered her work injury of May of 
1997, her compensation was suspended by Supplemental Agreement in July of 
1998 but she did not file her Petition to Review the Notice of Compensation 
Payable, that sought to add additional recognized injuries, until August 26, 2002.   
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This is because the claimant’s Petition to Review the Notice of Compensation 
Payable was filed more than three years following the suspension of her 
compensation. 

 
• A party seeking relief under either of the first two paragraphs of Section 413 of 

the Act must file its petition within three years of the date of the most recent 
payment of compensation whether a party is seeking either to obtain relief 
through the correction of a Notice of Compensation Payable under paragraph one 
of Section 413 of the Act, or seeking to add additional consequential injuries to 
the claimant’s compensable work related injuries under paragraph two of Section 
413 of the Act. 

 
• Upon engaging in statutory construction the object of interpretation and 

construction of statutes is to ascertain the attention of the General Assembly. 
 

Applying the rules of statutory construction, it was noted that the first paragraph 
of Section 413 provides authority for a Workers’ Compensation Judge at any time 
to “review and modify or set aside” a Notice of Compensable Payable or “an 
original or Supplemental Agreement.”  Similarly, the second paragraph of Section 
413 of the Act provides authority for a Workers’ Compensation Judge at any time 
to “modify, reinstate, suspend or terminate” a Notice of Compensation Payable or 
an original or Supplemental Agreement. 
 
Of significance from a statutory interpretation perspective is a fact that the 
sentence in the second paragraph of Section 413 containing the three-year 
limitation period provision applies to Review, Modification or Reinstatement of 
NCPs.  Thus, this limitation refers to specific actions (Review, Modification, 
Reinstatement) that a Workers’ Compensation Judge may otherwise be able to 
take with regard to Notice of Compensation Payables but for the untimely filing 
of a petition. 

 
Margaret Mary Fitzgibbons v. WCAB (City of Philadelphia), (decision by Judge 

Brobson, July 16, 2010). 8/08 
 
 
STATUTE OF LIMITATIONS 
 

• The claimant’s Petition to Review the Notice of Compensation Payable, filed 
pursuant to the first paragraph of Section 413 of the Act, was barred by the three-
year Statute of Limitations where the claimant suffered her work injury of May of 
1997, her compensation was suspended by Supplemental Agreement in July of 
1998 but she did not file her Petition to Review the Notice of Compensation 
Payable, that sought to add additional recognized injuries, until August 26, 2002.   
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This is because the claimant’s Petition to Review the Notice of Compensation 
Payable was filed more than three years following the suspension of her 
compensation. 

 
• A party seeking relief under either of the first two paragraphs of Section 413 of 

the Act must file its petition within three years of the date of the most recent 
payment of compensation whether a party is seeking either to obtain relief 
through the correction of a Notice of Compensation Payable under paragraph one 
of Section 413 of the Act, or seeking to add additional consequential injuries to 
the claimant’s compensable work related injuries under paragraph two of Section 
413 of the Act. 

 
• Upon engaging in statutory construction the object of interpretation and 

construction of statutes is to ascertain the attention of the General Assembly. 
 

Applying the rules of statutory construction, it was noted that the first paragraph 
of Section 413 provides authority for a Workers’ Compensation Judge at any time 
to “review and modify or set aside” a Notice of Compensable Payable or “an 
original or Supplemental Agreement.”  Similarly, the second paragraph of Section 
413 of the Act provides authority for a Workers’ Compensation Judge at any time 
to “modify, reinstate, suspend or terminate” a Notice of Compensation Payable or 
an original or Supplemental Agreement. 
 
Of significance from a statutory interpretation perspective is a fact that the 
sentence in the second paragraph of Section 413 containing the three-year 
limitation period provision applies to Review, Modification or Reinstatement of 
NCPs.  Thus, this limitation refers to specific actions (Review, Modification, 
Reinstatement) that a Workers’ Compensation Judge may otherwise be able to 
take with regard to Notice of Compensation Payables but for the untimely filing 
of a petition. 

 
Margaret Mary Fitzgibbons v. WCAB (City of Philadelphia), (decision by Judge 

Brobson, July 16, 2010). 8/08 
 
STATUTORY CONSTRUCTION 
 

• Upon engaging in statutory construction the object of interpretation and 
construction of statutes is to ascertain the attention of the General Assembly. 

 
Applying the rules of statutory construction, it was noted that the first paragraph 
of Section 413 provides authority for a Workers’ Compensation Judge at any time 
to “review and modify or set aside” a Notice of Compensable Payable or “an 
original or Supplemental Agreement.”  Similarly, the second paragraph of Section 
413 of the Act provides authority for a Workers’ Compensation Judge at any time 
to “modify, reinstate, suspend or terminate” a Notice of Compensation Payable or 
an original or Supplemental Agreement. 
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Of significance from a statutory interpretation perspective is a fact that the 
sentence in the second paragraph of Section 413 containing the three-year 
limitation period provision applies to Review, Modification or Reinstatement of 
NCPs.  Thus, this limitation refers to specific actions (Review, Modification, 
Reinstatement) that a Workers’ Compensation Judge may otherwise be able to 
take with regard to Notice of Compensation Payables but for the untimely filing 
of a petition. 

 
Margaret Mary Fitzgibbons v. WCAB (City of Philadelphia), (decision by Judge 

Brobson, July 16, 2010). 8/08 
 

• Pursuant to the Statutory Construction Act, a court's proper role in interpreting 
and construing a statute is to determine the intent of the General Assembly. 
Generally, when the language of a statute is clear and free from all ambiguity, a 
court should not disregard the letter of the statute in order to pursue its spirit. 

 
Diehl v. WCAB (IA Construction), No. 26 WAP 2009 (Decision by Chief Justice 

Castille, September 29, 2010 10/10 
 
 

• The Statutory Construction Act directs that the object of interpretation and 
construction of all statutes is to ascertain and effectuate the intention of the 
General Assembly. The clearest indication of legislative intent is generally the 
plain language of a statute. When the words of a statute are clear and free from all 
ambiguity, they are presumed to be the best indication of legislative intent. It is 
only when the ‘words of the statute are not explicit’ on the point at issue that 
resort to statutory construction is appropriate. Courts must also read statutes, if 
possible, to give effect to all of their provisions. Thus, courts should not interpret 
the words of a statute in isolation from each other, but rather, in light of the 
context in which they appear. 

 
A fundamental presumption in ascertaining the intention of the General Assembly 
in the enactment of a statute is that the General Assembly does not intend a result 
that is absurd, impossible of execution or unreasonable. 

 
Section 306(c)(8)(iii) of the Act clearly states that if there is a level of 
binaural hearing impairment as calculated under the Guides that is equal to or less 
than 10%, no benefits shall be payable, notwithstanding the provisions of 
subclauses (i) and (ii). What this means is that the General Assembly intended 
that monaural hearing loss under 306(c)(8)(ii) could only be awarded if the 
claimants binaural hearing loss was in excess of 10% consistent with 
306(c)(8)(iii) 

 
Duncannon Borough & Authority v. WCAB (Bruno), No. 1191 C.D. 2010 

(decision by Judge Butler, November 10, 2010). 11/10 
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• Regulations promulgated by an administrative agency pursuant to a statutory 

directive are invalid if they are contrary to the legislative intent for statutory 
provisions to which they relate.  An administrative agency’s regulation cannot 
conflict with a statutory intention.  The statute is always controlling.  Although an 
interpretation of a statute by an administrative agency is entitled to great weight, 
the interpretation may be disregarded if the interpretation is clearly erroneous or 
inconsistent with the statute under which the regulation is promulgated. 

 
• Regulations promulgated by an administrative agency pursuant to a statutory 

directive are invalid if they are contrary to the legislative intent of statutory 
provisions to which they relate. An administrative agency’s regulations cannot 
conflict with the statutory intention. The statute is always controlling. Although 
an interpretation of a statute by an administrative agency is entitled to great 
weight, the interpretation may be disregarded if the interpretation is clearly 
erroneous or inconsistent with the statute under which the regulation is 
promulgated. 

 
Stanish v. WCAB (James J. Anderson Construction Company), No. 1870 C.D. 

2009 (Decision by Judge Flaherty, December 7, 2010). 1/11 
 
 
STATUTORY EMPLOYER 
 

• Section 302(a) and (b) of the Act sets forth the criteria for determining whether an 
entity is a statutory employer under the Act. 

 
Pursuant to the second paragraph of Section 302(a) of the Act, an entity may be 
deemed a statutory employer, regardless of whether the entity was in control of 
the premises, where that entity contracted to have work performed by another of a 
kind which is a regular or recurrent part of the business, occupation, profession 
or trade of such person. The person with who the entity contracted with shall be 
deemed the sub contractor. 
 
The elements of the McDonald test are applicable to Section 302(b) of the Act but 
not to Section 302(a) of the Act. 

 
Accordingly, the defendants who owned fields upon which tomatoes were grown, 
owned a warehouse where they were packed and processing centers to which the 
tomatoes were delivered was deemed to be the statutory employer of the claimant 
because the claimant’s direct employer, who did not have workers’ compensation 
insurance, contracted with the defendant to provide certain services including the 
harvesting and hauling of tomatoes. 
 
Although it is true that the defendant owned the fields where the tomatoes were 
picked and it has been held that the owner of the premises cannot be considered a 
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statutory employer when it contracts with another for work on its premises, that 
proviso emanates out of the McDonald test and only applies to Section 302(b) of 
the Act but does not apply to Section 302(a). 

 
• The intent of the statutory employer concept is to hold a general contractor 

secondarily liable for injuries to the employee of its subcontractor with the 
subcontractor permanently liable does not have workers’ compensation insurance. 

 
• Section 203 bestows immunity from tort liability onto a statutory employer. 

 
• Pursuant to the McDonald test set forth by McDonald v. Levinson Steel 

Company, 302 Pa. 287, 153 A.2d 424 (1930) to qualify as a statutory employer, 
(1) the employer must be working under a contract with the premises owner; (2) 
the premises must be occupied or under the control of the employer; (3) the 
employer has contracted with a subcontractor to do work; (4) part of the 
employer’s regular work is entrusted to the subcontractor; and (5) the injured 
person is the subcontractor’s employee. 

 
• The claimant has the burden to establish an entity was his statutory employer.  

Pursuant to this burden the claimant must satisfy the criteria set forth by either 
Section 302(a) or Section 302(b) of the Act.  Both provisions contain criteria that 
must be met to hold a contractor liable for benefits as the statutory employer. 

 
One of those elements that must be proven is that the claimant’s direct employer 
did not have insurance.  The express language contained in Section 305(c) 
provides a way that the claimant may prove that his direct employer did not have 
worker’s compensation insurance.  In particular, this provision provides: 

 
In any proceeding against an employer under this section, a certificate of 
non-insurance issued by the official Workmen’s Compensation Rating and 
Inspection Bureau and a certificate of the department showing that the 
defendant has not been exempted from obtaining insurance under this 
section shall be prima facie evidence of the facts therein stated. 
 

If the claimant presents prima facie evidence pursuant to Section 305(c) that 
employer did not have insurance for workers’ compensation purposes, the alleged 
“statutory employer” could present rebuttal evidences if the primary employee did 
possess workers’ compensation insurance 
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• Hearsay is an out-of-court statement offered to prove the truth of the matter 
asserted. Hearsay evidence, admitted without objection, will be given its natural 
probative effect and may support a finding if it is corroborated by any competent 
evidence of record. But, a finding based solely on hearsay will not stand. 

. 
 

Six L’s Packing Company v. WCAB (Williamson) No. 686 C.D. 2009 (decision by 
Judge Flaherty, July 23, 2010). 8/10 
 
SUBROGATION 
 

• Where the parties executed a Third-Party Settlement Agreement, which obliged 
the employer to pay its pro rata share of attorney fees and costs, and the employer 
was subsequently granted its Petition for Modification the employer was entitled 
to reimbursement from the Supersedeas Fund for the for monies paid to the 
claimant following the execution of the Third-Party Settlement Agreement in the 
form of its pro rata share of attorney fees and costs over the resulting grace period 
in addition to the unreimbursed balance of benefits the paid to the claimant. 

 
This is because although the employer was technically paying the claimant its pro 
rata share of attorney fees and costs following the execution of the Third-Party 
Settlement Agreement, the requirement that an employer or insurer pay its pro 
rata share of the attorney’s fees and costs is meant to properly distribute the costs 
of the particular benefit being received from the third-party settlement to the 
appropriate party as the benefits are received. In other words, the costs follow the 
benefits. Section 319 does not convert the compensation paid for wage loss and 
medical benefits into something else for purposes of Section 443. 

 
• This holding is to be distinguished from the Court’s holding in Universal Am-

Can, Ltd. v. WCAB (Minteer), 870 A.2d 961 (Pa. Cmwlth. 2005) where the Court 
held that the employer is not entitled to reimbursement from the Supersedeas 
Fund for payment of attorney fees and costs.  This case was distinguishable 
because in Minteer, the Court held that under Section 440(a) the attorney fees and 
costs assessed due to an unreasonable contest, are not compensation but in 
addition to compensation.   

 
In this matter, the insurer was seeking reimbursement for payments that, when 
made to Claimant, were payments of wage loss and medical benefits, which 
clearly constitute “compensation” under Section 443(a). 
 
Moreover, although the amounts for which Insurer was seeking reimbursement 
correlated to what was designated as recovery costs when the subrogation 
calculations were made under Section 319, Section 319 does not convert the 
compensation paid for wage loss and medical benefits into something else for 
purposes of Section 443(a).Therefore, unlike Minteer, this case did not involve 
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payments that were in addition to compensation; instead the payments in this case 
were payments of compensation. 

 
 

• An employer who received payment of its nets lien pursuant to its subrogation 
interest against a claimant’s third party recovery was still entitled to 
reimbursement from the Supersedeas Fund, for monies paid following denial of 
its request for supersedeas through the date its Petition for Termination was 
granted, reduced by the proportion of the net lien attributable to the same period 
for which it was seeking reimbursement from the Supersedeas Fund.  

 
• The WCJ did not commit an error using the following formula upon calculating 

the entitlement to Supersedeas Fund reimbursement reduced by the proportion of 
subrogation that employer received attributable to the period that the employer 
sought reimbursement from the Supersedeas Fund:  

 
1) Total amount of compensation in medical paid to the claimant from the 
date the employer requested supersedeas per its Petition for Termination 
through the date the Petition for Termination was granted ($22,271.91) 
divided by the total amount of compensation and medical paid by the 
employer over the course of claimant’s claim ($68,849.36), which equaled 
.32.   

 
2) Multiply the net lien received by the employer ($39,329.96) by .32, 
which results in $12,585.30.   

 
3) Subtract $12,585.30 from $22,271.91, which was the amount of 
medical and compensation paid to the claimant from the date the employer 
requested supersedeas through the date the Petition for Termination was 
granted, , which results in $9,686.61.   

 
Based upon this calculation the Supersedeas Fund reimbursement was awarded at 
the employer was $9,686.61 based upon the WCJ’s belief that the employer’s 
Supersedeas Fund reimbursement should be reduced by the net subrogation lien 
payment attributable to the compensation paid during the eligible period of 
December 2, 2005 through January 3, 2007. 
 

• Both the Supersedeas Fund provision of Section 443(a) and the subrogation 
provision of Section 319 of the Act advance different interests. 

 
The Supersedeas Fund’s purpose is to provide a means to protect an employer 
who makes compensation payments to an employee who ultimately is determined 
not to have been entitled to those payments.  Upon interpreting 443(a) of the Act, 
in order to obtain reimbursement from the Supersedeas Fund it must be 
established (2) the request for supersedeas was denied; (3) the request was made 
in a proceeding under Section 413, or 430 of the Act, (4) payments were 
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continued because of the order denying the supersedeas; and (5) in the final 
outcome of the proceedings, it is determined that such compensation was not, in 
fact, payable. 
 
Subrogation is an equitable remedy that prevents double recovery and ensures that 
the party at fault, rather than an innocent party, be held responsible for the 
claimed injury.  An employer has an absolute right to immediate payment of its 
past due lien from the recovery fund after a payment of attorney fees and 
expenses. 

 
• An insurer is not required, in the context of Supersedeas Fund reimbursement, to 

assume the cost of recovering a third-party settlement for periods in which there 
has been a determination that compensation was not, in fact, payable.  Section 319 
does not convert the compensation paid for wage loss and medical benefits into 
something else for the purposes of the Section 443(a). 

 
Commonwealth of Pennsylvania v. WCAB (Old Republic Insurance Company), 

No. C.D. 2009 (decision by Judge Flaherty, July 28, 2010). 8/10 
 
 

• Pursuant to Section 319, the employer is obliged to pay its pro rata share of 
attorney fees and costs upon calculation of its net lien and upon calculation of 
monies it is required to pay the claimant over the resulting grace period.  

 
 In the event the claimant returns to work at a wage equal to or in excess of his 
pre-injury average weekly wage the employer’s obligation to pay its pro rata share 
attorney fees and cost changes in proportion to the claimant’s partial disability 
entitlement. 

 
Therefore, where claimant’s compensation rate was $644.00 per week and the 
employer’s obliged reimbursement rate was 33.67 percent, the employer was 
obliged to pay the claimant $216.88 in payments of its pro rata share of attorney 
fees and costs.   
 
However, where the claimant returned to work at a loss of earnings in June of 
2006, the employer was obliged to pay the claimant the reimbursement rate of 
33.67 percent of what the claimant partial disability rate would be. This means 
that where the claimant returned to work at a loss of earnings, resulting in a partial 
disability rate of $276.80 per week, the employer was obliged to pay its prorate 
share of attorney fees and costs at the reimbursement rate of 33.67 percent, which 
resulted in a payment of  $93.22 per week 

 
In the event that claimant returned to work at no loss of earnings, the employer 
would be obliged to pay the claimant $0. 
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• Reimbursement of fees and expenses from third-party settlements are 
compensation under the Act and employers who overpay them would be entitled 
to reimbursement from the supersedeas fund.   

 
Therefore, where the employer overpaid the claimant its pro rata share of attorney 
fees and costs as of June 22, 2006, which was date the claimant returned to work 
with loss of earnings, but did not file a Petition For Modification until February 
12, 2007, the employer was solely entitled to recoup its overpayment by applying 
for reimbursement from the Supersedeas Fund for overpayment made after it filed 
its petition on February 12, 2007. 

 
Aston Township v. WCAB (McPartland), No. 2553 C.D. 2009 (decision by Judge 

Pellegrini, August 19, 2010). 8/10 
 
SUPERSEDEAS 
 

• Where the parties executed a Third-Party Settlement Agreement, which obliged 
the employer to pay its pro rata share of attorney fees and costs, and the employer 
was subsequently granted its Petition for Modification the employer was entitled 
to reimbursement from the Supersedeas Fund for the for monies paid to the 
claimant following the execution of the Third-Party Settlement Agreement in the 
form of its pro rata share of attorney fees and costs over the resulting grace period 
in addition to the unreimbursed balance of benefits the paid to the claimant. 

 
This is because although the employer was technically paying the claimant its pro 
rata share of attorney fees and costs following the execution of the Third-Party 
Settlement Agreement, the requirement that an employer or insurer pay its pro 
rata share of the attorney’s fees and costs is meant to properly distribute the costs 
of the particular benefit being received from the third-party settlement to the 
appropriate party as the benefits are received. In other words, the costs follow the 
benefits. Section 319 does not convert the compensation paid for wage loss and 
medical benefits into something else for purposes of Section 443. 

 
• This holding is to be distinguished from the Court’s holding in Universal Am-

Can, Ltd. v. WCAB (Minteer), 870 A.2d 961 (Pa. Cmwlth. 2005) where the Court 
held that the employer is not entitled to reimbursement from the Supersedeas 
Fund for payment of attorney fees and costs.  This case was distinguishable 
because in Minteer, the Court held that under Section 440(a) the attorney fees and 
costs assessed due to an unreasonable contest, are not compensation but in 
addition to compensation.   

 
In this matter, the insurer was seeking reimbursement for payments that, when 
made to Claimant, were payments of wage loss and medical benefits, which 
clearly constitute “compensation” under Section 443(a). 
 

 63



Moreover, although the amounts for which Insurer was seeking reimbursement 
correlated to what was designated as recovery costs when the subrogation 
calculations were made under Section 319, Section 319 does not convert the 
compensation paid for wage loss and medical benefits into something else for 
purposes of Section 443(a).Therefore, unlike Minteer, this case did not involve 
payments that were in addition to compensation; instead the payments in this case 
were payments of compensation. 

 
Department of Labor and Industry, Bureau of Workers’ Compensation v. WCAB 

(Exelsior Insurance) No. 2012 C.D. 2008 (September 16, 2009, Decision by Judge Cohn 
Jubelirer 2/10 
 

 
• Supersedeas Fund Reimbursement is not available for litigation costs and because 

the employer paid counsel’s litigation costs after the WCAB reversed the WCJ’s 
denial of litigation costs those costs, the employer was not entitled to 
reimbursement of those costs back from the Fund.   

 
Accordingly, the Commonwealth Court ordered the claimant’s counsel to directly 
refund the payment of the litigation costs to the employer.  The Commonwealth 
Court, while recognizing that such an order was unusual, stated it was not without 
precedent noting that the Commonwealth Court had affirmed in the past a WCJ’s 
order that claimant’s counsel disgorge $35,109.27 that had been improperly 
awarded as counsel fees.  See Lucey v. WCAB (Vy-Cal Plastics PMA Group), 
557 Pa. 272, 732 A.2d 1201 (1999) (Changed to Supreme Court not 
Commonwealth Court). 

 
Barrett v. WCAB (Sunoco, Inc.), No. 793 C.D. 2009 (Decision by Judge Leavitt, 

February 2, 2010). 3/10 
 
 

• An employer who received payment of its nets lien pursuant to its subrogation 
interest against a claimant’s third party recovery was still entitled to 
reimbursement from the Supersedeas Fund, for monies paid following denial of 
its request for supersedeas through the date its Petition for Termination was 
granted, reduced by the proportion of the net lien attributable to the same period 
for which it was seeking reimbursement from the Supersedeas Fund.  

 
• The WCJ did not commit an error using the following formula upon calculating 

the entitlement to Supersedeas Fund reimbursement reduced by the proportion of 
subrogation that employer received attributable to the period that the employer 
sought reimbursement from the Supersedeas Fund:  

 
1) Total amount of compensation in medical paid to the claimant from the 
date the employer requested supersedeas per its Petition for Termination 
through the date the Petition for Termination was granted ($22,271.91) 
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divided by the total amount of compensation and medical paid by the 
employer over the course of claimant’s claim ($68,849.36), which equaled 
.32.   

 
2) Multiply the net lien received by the employer ($39,329.96) by .32, 
which results in $12,585.30.   

 
3) Subtract $12,585.30 from $22,271.91, which was the amount of 
medical and compensation paid to the claimant from the date the employer 
requested supersedeas through the date the Petition for Termination was 
granted, , which results in $9,686.61.   

 
Based upon this calculation the Supersedeas Fund reimbursement was awarded at 
the employer was $9,686.61 based upon the WCJ’s belief that the employer’s 
Supersedeas Fund reimbursement should be reduced by the net subrogation lien 
payment attributable to the compensation paid during the eligible period of 
December 2, 2005 through January 3, 2007. 
 

• Both the Supersedeas Fund provision of Section 443(a) and the subrogation 
provision of Section 319 of the Act advance different interests. 

 
The Supersedeas Fund’s purpose is to provide a means to protect an employer 
who makes compensation payments to an employee who ultimately is determined 
not to have been entitled to those payments.  Upon interpreting 443(a) of the Act, 
in order to obtain reimbursement from the Supersedeas Fund it must be 
established (2) the request for supersedeas was denied; (3) the request was made 
in a proceeding under Section 413, or 430 of the Act, (4) payments were 
continued because of the order denying the supersedeas; and (5) in the final 
outcome of the proceedings, it is determined that such compensation was not, in 
fact, payable. 
 
Subrogation is an equitable remedy that prevents double recovery and ensures that 
the party at fault, rather than an innocent party, be held responsible for the 
claimed injury.  An employer has an absolute right to immediate payment of its 
past due lien from the recovery fund after a payment of attorney fees and 
expenses. 

 
• An insurer is not required, in the context of Supersedeas Fund reimbursement, to 

assume the cost of recovering a third-party settlement for periods in which there 
has been a determination that compensation was not, in fact, payable.  Section 319 
does not convert the compensation paid for wage loss and medical benefits into 
something else for the purposes of the Section 443(a). 

 
Commonwealth of Pennsylvania v. WCAB (Old Republic Insurance Company), 

No. C.D. 2009 (decision by Judge Flaherty, July 28, 2010). 8/10 
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SUSPENSION 
 

• When there are two injuries that are separately totally disabling, compensation 
should be based on the later-in-time injury until the entitlement to benefits for that 
injury changes. 
 
Benefits for the first injury are suspended while the claimant is receiving total 
disability for the most recent injury. It follows, then, that the injury that 
determines the benefit rate should determine all matters related to the benefit, 
such as offsets. 
 
Christy v. WCAB (Philadelphia Gear Corporation), No. 1276 C.D. 2009 (decision 

by Judge Leavitt, March 12, 2010). 4/10 
 
 

• The Supreme Court decision of Schneider, Inc. v. WCAB. (Bey), 560 Pa. 608, 
747 A.2d 845 (2000), which held that an employer was entitled to a suspension of 
benefits absent the showing of job availability when the claimant sustained a non-
work related head injury that resulted in brain damage and paralysis precluding 
him from ever returning to the workforce, is fact specific and applies to the 
distinct factual circumstances where a claimant can never return to work.  

 
The Supreme Court’s holding resulted from its recognition that it would be futile 
to require a showing of job availability if the employee can never return to the 
workforce. 

 
The holding of Schneider, Inc. v. WCAB. (Bey) did not apply to the factual 
scenario presented in this case where the claimant, though disabled due to his 
non-work related condition, was still capable of appearing live and testifying 
before the WCJ and was able to perform limited driving and cooking on occasion.  
These facts demonstrated that perhaps, at some point, he might be able to return to 
some sedentary position considering the totality of his physical condition.   
 
The Court felt that it would be “unduly cynical to analogize the claimant to the 
brain damage paralyzed claimant in the Schneider.”   

 
Accordingly, the employer was still required to issue LIBC-757 and establish job 
availability.  If an employer can establish that there is a job available that 
complies with the claimant’s work related restrictions, and the claimant failed to 
return to or accept this position because of non-work related factors, the employer 
has proven that the loss of earnings is attributable to something other than the 
work related injury. 

 
• Whether the showing of job availability was required or not, the employer was 

required to issue the Notice of Ability to Return to Work (LIBC-757) because the 
employer sought a modification of benefits based upon the opinion that the 
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claimant was now capable of returning to sedentary work based upon his work 
related conditions only . 

 
Wells v. WCAB (Skinner), No. 1136 C.D. 2009 (decision by Judge Flaherty, 

March 12, 2010).  4/10 
 
 

• When an employer alleges a claimant’s compensation should be suspended due to 
retirement, the employer bears the initial burden of showing that the claimant is 
no longer suffering from a loss of earnings due to the work related injury.  The 
employer does this, not by using Kachinski or Section 306(b) (2) standards, but 
by showing “by the totality of the circumstances, which the claimant has chosen 
not to return to the workforce.” 

 
Only after the employer has carried its burden of showing that the claimant has 
retired does the burden shift to the claimant to rebut the presumption that he has 
voluntarily withdrawn from the workforce. 
 
This does not mean that the claimant’s burden to show that he is looking for work 
is analogous to the burden to show that suitable work is available.  An employer 
cannot be expected to show that a claimant who has retired “has no intention of 
considering to work.”  Thus, a claimant whom an employer had shown to have 
retired may rebut that showing by manifesting an intent to remain connected to 
the workforce by seeking employment within his limitations.  The burden on the 
claimant is only to look for suitable work; he will not be denied benefits if he 
cannot find it. 
 
Therefore, the WCJ properly suspended the claimant’s compensation based upon 
the determination the claimant had retired from the workforce where the claimant, 
following his lay off from a light duty job, applied for Unemployment 
Compensation Benefits, thereby demonstrating that he was capable of or available 
to work, and once the Unemployment Compensation benefits ran out the claimant 
testified that he stopped looking for work and applied for and received a pension 
from employer and Social Security. 

 
Day v. WCAB (City of Pittsburgh), No. 2495 C.D. 2009 (decision by Judge Cohn 

Jubelirer, October 18, 2010). 11/10 
 
 

• An employer is not precluded from obtaining to granting of a Termination, 
Suspension or Modification premised upon a medical exam conducted prior to the 
date the Notice of Compensation Payable was issued.   

 
Neither the Act nor Regulations specifically spell out the significance of the date 
the Notice of Compensation Payable was issued with respect to subsequent 
litigation. 
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Accordingly, the Commonwealth Court reversed its prior decision and reversed 
the WCAB upon finding the WCJ did not commit an error of law by granting the 
employer’s Petition for Termination that alleged the claimant was recovered as of 
October 20, 1995 notwithstanding the fact that the Notice of Compensation 
Payable was not issued until November 7, 1995. 
 

• An NCP acknowledges the existence of a work injury, and the employer/carrier 
can limit this acknowledgement to a “medical only” NCP, meaning that the injury 
did not result in a loss of earning power. An NCP can acknowledge that the work 
injury requires both medical compensation and disability compensation.  

 
The NCP frames the issues where an employer seeks to terminate or suspend 
benefits.  

 
A termination of compensation, which ends both medical and disability benefits, 
will not be granted unless the claimant is recovered from each and every injury 
listed in the NCP. 

 
A suspension of disability benefits is appropriate where the claimant continues to 
need medical treatment for the injuries listed in the NCP but is able to work.  

 
City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (Decision by Judge 

Leavitt, December 16, 2010). 1/11 
 
TERMINATION  
 

• The employer was entitled to a granting of its Petition for Termination where the 
Notice of Compensation Payable recognized the injury of “low back, right hand, 
right low arm contusion” and the employer’s medical expert, found credible by 
the Judge, testified that the claimant was fully recovered from her work injury 
notwithstanding the fact that the same medical expert did not examine the 
claimant’s injured arm.  

 
This is because upon testifying to the WCJ, the claimant never mentioned that she 
suffered from lower arm pain, the claimant’s treating chiropractor upon testifying 
made no mention of the claimant’s lower arm pain and the employer’s medial 
expert testified that he asked the claimant about her right arm and she stated it did 
not give her any pain at the present time. 

 
Accordingly, the doctor’s testimony that she has fully recovered was supported 
substantial competent evidence and he did not need to specifically examine her 
right arm to make such a determination that she was fully recovered from her 
work injury.   
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Stancell v. WCAB (LKI Group, LLC), No. 1901 C.D. 2009 (decision by Judge 
Pellegrini, March 10, 2010). 4/10 
 

• Benefits may be terminated where the employer proves that the claimant is fully 
recovered from the work injury and has no remaining disability that relates to the 
work injury. An employer proves full recovery with unequivocal, competent 
medical evidence. 
 
In a termination petition, the employer may not relitigate the nature of the 
accepted work injury. Accordingly, a medical expert’s opinion will not support a 
termination if that medical expert does not acknowledge the accepted work 
injuries and does not opine full recovery from those injuries.  
 
Hall v. WCAB (America Service Group) No. 404 C.D. 2009 (decision by Judge 

Leavitt, August 13, 2010). 9/10 
 

• Where a WCJ makes findings upon denying Termination Petition based on non-
recovery from work injuries not accepted in the Notice of Compensation Payable, 
those injuries become part of the accepted injury even in the absence of a formal 
amendment to a Notice of Compensation Payable.  Moreover, the WCJ’s findings 
that expand the description of injury in a Notice of Compensation Payable, if 
unchallenged, are binding on parties in subsequent proceedings.  

 
Although the first WCJ did not formally indicate she was amending description of 
the injury, by crediting the claimant’s medical expert’s testimony and denying the 
First Petition for Termination the WCJ implicitly expanded the description of 
injury to include an aggravation of claimant’s preexisting stenosis, as well as L4-5 
radiculopathy . 
 
 In order to prevail on a subsequent Termination Petition the employer must 
establish that the claimant recovered from the additionally recognized injuries. 
 
Therefore, WCJ committed an error of law upon granting the employers Second 
Petition for Termination where upon denying the First Petition for Termination 
the WCJ found credible the claimant’s medical expert who had diagnosed the 
claimant as having severe stenosis at L4-5 with L4-5 radiculopathy post fall and 
mild L3-4 stenosis but the second WCJ, upon granting the Second Petition for 
Termination, found that the claimant had recovered from a lumbar strain and 
sprain and L4-5 radiculopathy. 
 

• This holding is also consistent with the Supreme Court decision of Cinram 
Manufacturing, Inc. v. WCAB (Hill), 601 Pa. 524, 975 A.2d 571 (Pa. 2009), 
where the Pa. Supreme Court held that where there is an inaccuracy in the 
identification of an existing injury, the applicable statutory language is found in 
the first paragraph of Section 413(a) of the Workers' Compensation Act which 
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"specifies that amendments under its terms may be made 'in the course of the 
proceedings under any petition pending before the WCJ.   

 
Julio Paz Y Mino v. WCAB (Crime Prevention Association), 990 A.2d 832 (Pa. 

Cmwlth. 2010). 10/10 
 

• An employer is not precluded from obtaining to granting of a Termination, 
Suspension or Modification premised upon a medical exam conducted prior to the 
date the Notice of Compensation Payable was issued.   

 
Neither the Act nor Regulations specifically spell out the significance of the date 
the Notice of Compensation Payable was issued with respect to subsequent 
litigation. 

 
Accordingly, the Commonwealth Court reversed its prior decision and reversed 
the WCAB upon finding the WCJ did not commit an error of law by granting the 
employer’s Petition for Termination that alleged the claimant was recovered as of 
October 20, 1995 notwithstanding the fact that the Notice of Compensation 
Payable was not issued until November 7, 1995. 
 

• An NCP acknowledges the existence of a work injury, and the employer/carrier 
can limit this acknowledgement to a “medical only” NCP, meaning that the injury 
did not result in a loss of earning power. An NCP can acknowledge that the work 
injury requires both medical compensation and disability compensation.  

 
The NCP frames the issues where an employer seeks to terminate or suspend 
benefits.  

 
A termination of compensation, which ends both medical and disability benefits, 
will not be granted unless the claimant is recovered from each and every injury 
listed in the NCP. 

 
A suspension of disability benefits is appropriate where the claimant continues to 
need medical treatment for the injuries listed in the NCP but is able to work.  

 
City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (Decision by Judge 

Leavitt, December 16, 2010). 1/11 
 

 
 
TWO SEPARATE INJURIES 
 

• When there are two injuries that are separately totally disabling, compensation 
should be based on the later-in-time injury until the entitlement to benefits for that 
injury changes. 
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Benefits for the first injury are suspended while the claimant is receiving total 
disability for the most recent injury. It follows, then, that the injury that 
determines the benefit rate should determine all matters related to the benefit, 
such as offsets. 

 
Therefore, where the claimant suffered his first knee injury in 1991, which was 
pre Act 57, and his second disabling injury in 1996, which was post Act 57, the 
employer’s right to a credit was controlled by Act 57 Section 204(a) of the Act. 
 
Christy v. WCAB (Philadelphia Gear Corporation), No. 1276 C.D. 2009 (decision 

by Judge Leavitt, March 12, 2010). 4/10 
 
UTILIZATION REVIEW 
 

• An employer who files a Utilization Review Request to contest the 
reasonableness and necessity of physical therapy prescribed by a doctor and 
administrated in that doctor’s facility or under his supervision is not required to 
file a separate Utilization Review Request against every individual physical 
therapist who performs the physical therapy.   

 
The employer may name the doctor prescribing the physical therapy and the 
facility where the claimant received that physical therapy within the Utilization 
Review Request in order to contest the receipt of all physical therapy received by 
the claimant in the doctor’s office irrespective of the fact that multiple physical 
therapist might be providing the physical therapy. 
 
If the employer only names the physical therapist as a provider under review, and 
not the doctor who prescribed the physical therapy, the Utilization Review will 
only apply to that specific physical therapist. 

 
• The facts of this case are distinguished from the facts in Bucks County 

Community College v. WCAB (Nemes, Jr.), 918 A.2d 150 (Pa. Cmwlth. 2007) 
and Schenck v. WCAB (Ford Electronics), 937 A.2d 1156 (Pa. Cmwlth. 2007), 
where the Court held that pursuant to 34 Pa. Code Section 127.452(d) a review of 
one provider’s treatment cannot be expanded to include a review of another 
provider’s treatment.   

 
This case was distinguished because both Nemes and Schenck dealt with 
treatment provided by physicians who have the power to act independently of 
each other whereas physical therapy in this case was prescribed by a physician 
and then carried out by physical therapists acting under the doctor’s supervision.  
Although the claimant might see different physical therapists at each physical 
therapy session, it is not reasonable to require an employer to name each 
individual physical therapist as a “provider” when seeking review of the 
reasonableness and necessity of the entire course of physical therapy the claimant 
is receiving.  Further, it would make no sense to have different Utilization 
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Reviewers separately reviewing the same course of physical therapy, under the 
direction of the same physician and potentially reaching different conclusions as 
to its reasonableness and necessity. 

 
MV Transportation v. WCAB (Harrington), No. 974 C.D. (2009) (Dec. by Judge 

Leavitt, February 25, 2010). 3/10 
 

• The provider, who was the subject of a UR request, failed to provide his records 
to the URO within 30 days of the date their request, thereby justifying a 
determination that the treatment under review was not reasonable and necessary 
pursuant to Regulation 127.464(a), where the provider timely mailed an encrypted 
CD-Rom to the URO purportedly containing claimant’s medical records but failed 
to inform URO of the password and provide direction to the URO on how it could 
gain access to those records. 

 
The failure to provide the URO the password to the CD-Rom rendered the records 
contained therein useless because, without access to those records, the URO could 
forward the records to a peer review.  This rendered the CD-Rom received by the 
URO the equivalent of a blank CD-Rom. 

 
• Neither a WCJ nor the Board has jurisdiction to determine the reasonableness of 

medical treatment unless and until a report is issued by a Reviewer and the URO 
issues a determination. None of these review procedures are possible, and the 
purpose behind 34 Pa. Code § 127.464 is thwarted, if a Provider fails to send 
usable and readable medical records to the URO. 

 
• Although there is no rule or regulation prohibiting a provider from sending 

medical records on a CD-Rom and the provider did nothing improper by securing 
the content of the CD-Rom by password, the provider acted unreasonably by 
failing to inform the URO about how it could open the file. 

 
• Although Regulation 127.464 does not specifically address the format in which 

medical records must be supplied to the Utilization Review Organization upon 
request, it is implicit in the regulations the requirement for the provider to supply 
the records of a claimant in a usable format that allows the URO to engage in the 
review process.  The review process is set forth in the regulations, which require 
the URO to forward the medical records from the provider to Reviewer, licensed 
and specialized in the same area as the provider under review, so that the 
Reviewer may make a determination on the merits of the claimant’s medical 
treatment. 

 
 

Shaw v. WCAB (Melgrath Gasket Co.), No. 1871 C.D. 2009 (decision by Judge Cohn 
Jubelirer, April 21, 2010). 5/10 
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• While Section 306(f.1)(5) of the Act unambiguously provides for suspension of 
payment to medical providers if there is a dispute concerning the reasonableness 
and necessity of treatment, Sections 127.208(e) and (g) of the Regulations just as 
clearly provide that such suspension of payment ends if there is a UR 
Determination that the treatment was reasonable and necessary. 

 
Accordingly, the employer violated the Act where it continued to suspend 
payment of claimant’s medical expenses upon receipt of an unfavorable 
Utilization Review Determination notwithstanding the fact that it subsequently 
filed a Petition Seeking Review of that same Utilization Review Determination. 

 
           Scranton School District v. WCAB(Carden), No. C.D. 2009 (decision by Judge 
Butler, March 12, 2010). 6/10 
 

• Section 127.464(a) of the Medical Cost Containment Regulations that require the 
provider to mail the appropriate medical records to the URO within 30 days of 
their request.  It is the date the records are mailed, not the date they are received 
by the URO that is critical. 

 
Therefore, the WCJ did not have jurisdiction to rule upon the claimant’s Petition 
Seeking Review of a Utilization Review Determination where the URO requested 
the records on February 22, 2006 and the provider under review was required to 
mail his records no later than March 24, 2006 but those records were not received 
by the URO until April of 2006. 

 
The provider/claimant did not demonstrate that the records were sent timely 
where the claimant’s expert testified that the records request was marked 
“complete” on March 2, 2006 but she had no personal knowledge of whether or 
when the records were mailed to the URO.  The claimant did not produce a 
certified mail receipt to show that the records were mailed on a timely basis. 

 
 
Hall v. WCAB (America Service Group) No. 404 C.D. 2009 (decision by Judge 

Leavitt, August 13, 2010). 9/10 
 
 

• The WCJ did not commit an error of law upon granting the employer’s Petition to 
Review a Utilization Review Determination notwithstanding the fact that the 
employer’s medical expert found credible by the WCJ examined the claimant 
after the employer filed its Petition to Review a Utilization Review 
Determination.  This is because a WCJ’s review of a UR Determination is a de 
novo proceeding in which either party is free to offer evidence beyond that 
considered in the UR process upon meeting their burden of proof. 

 
It is true that the Pennsylvania Supreme Court in United States Steel Corporation 
v. WCAB (Luczki), 887 A.2d 817 (Pa. Cmwlth. 2005) (en banc) held that when 
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an employer appeals a UR determination without contrary medical evidence in its 
possession at the time of the filing, the employer has not presented a reasonable 
contest and attorney’s fees will be awarded; however, this Supreme Court 
decision dealt only with what constituted a reasonable contest as the term is used 
in Section 440 of the Workers’ Compensation Act, which deals with attorney’s 
fees.  It did not deal with what evidence is competent to be considered by the 
WCJ on the merits.   
 
The Road Toad, Inc. v. WCAB (McLean) No. 2581 C.D. 2009 (Decision by Judge 

Leadbetter, August 12, 2010) 12/10 
 
VOCATIONAL 
 

• The WCJ did not commit an error of law upon modifying the claimant’s benefits 
in the context of the granting the claimant’s Claim Petition based upon the 
employer’s offer of sedentary work in the absence of the employer’s filing of The 
Notice Of Ability To Return To Work (LIBC-757) because the claimant 
voluntarily returned to work upon being offered the light duty job without the 
issuance of the form.   

 
• Once the claimant returned to work the employer was not required to issue LIBC-

757 every time there were minor changes in the claimant’s restrictions since such 
requirement would be superfluous considering the claimant was working. 

 
• The purpose of the note requirement communicated by LIBC-757is to require the 

employer to share the medical information about a claimant’s physical capacity to 
work and its possible impact on existing benefits.  Formal notice is not required 
where claimant is actually performing work. 

 
Ashman v. WCAB (Helpmates, Inc.), No. 1429 C.D. 2009 (Decision by Judge 

McGinley, January 11, 2010) 2/10 
 

• Where the employer recognized the nature of the claimant’s injury as being to the 
right knee and right ankle as a result of a September 15, 2003 injury, the 
employer’s labor market survey was not flawed because the employer’s 
vocational expert failed to consider a low back injury of June 10, 1999 and a neck 
injury of 2002 where the claimant never filed a Claim Petition as a result of those 
injuries and they were considered medical-only cases. 

 
• There is no requirement that the WCJ determine the claimant’s earning capacity 

based upon a Labor market Survey by averaging the average weekly wage of each 
job identified by the labor market survey.  The calculation of the claimant’s 
average weekly wage under Section 309, which is based on actual earnings, has 
no relation to the determination of claimant’s earning power reflected by the labor 
market survey.  
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 Accordingly, the WCJ did not commit an error of law by finding the claimant had 
an earning capacity of $376.60 per week, based upon the availability of a Mail 
Filer Job, notwithstanding the average salary of the eight positions identified by 
the labor market survey would have paid the claimant $213.95 per week. 

 
• The employer’s vocational expert was qualified to perform an earning power 

assessment although she possessed a bachelor’s degree but no specific 
certification. This is because she was supervised by an individual who had a CRC 
certification and had analyzed labor market since 1999. 

 
This is consistent with Regulation Section 123.202(a)(3), which provides that a 
vocational counselor who has a bachelor’s degree is qualified to be a vocational 
expert if she was under the direct supervision of an individual who has 
Commission on Rehabilitation Counselor Certification and one year experience 
analyzing labor market conditions as required by Section 123.202(a)(1). 

 
Marx v. WCAB (United Parcel Service) No. 1176 C.D. 2009 (decision by Judge 

Friedman, February 9, 2010). 3/10 
 
 

• The Supreme Court decision of Schneider, Inc. v. WCAB. (Bey), 560 Pa. 608, 
747 A.2d 845 (2000), which held that an employer was entitled to a suspension of 
benefits absent the showing of job availability when the claimant sustained a non-
work related head injury that resulted in brain damage and paralysis precluding 
him from ever returning to the workforce, is fact specific and applies to the 
distinct factual circumstances where a claimant can never return to work.  

 
The Supreme Court’s holding resulted from its recognition that it would be futile 
to require a showing of job availability if the employee can never return to the 
workforce. 

 
The holding of Schneider, Inc. v. WCAB. (Bey) did not apply to the factual 
scenario presented in this case where the claimant, though disabled due to his 
non-work related condition, was still capable of appearing live and testifying 
before the WCJ and was able to perform limited driving and cooking on occasion.  
These facts demonstrated that perhaps, at some point, he might be able to return to 
some sedentary position considering the totality of his physical condition.   
 
The Court felt that it would be “unduly cynical to analogize the claimant to the 
brain damage paralyzed claimant in the Schneider.”   

 
Accordingly, the employer was still required to issue LIBC-757 and establish job 
availability.  If an employer can establish that there is a job available that 
complies with the claimant’s work related restrictions, and the claimant failed to 
return to or accept this position because of non-work related factors, the employer 
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has proven that the loss of earnings is attributable to something other than the 
work related injury. 

 
• Whether the showing of job availability was required or not, the employer was 

required to issue the Notice of Ability to Return to Work (LIBC-757) because the 
employer sought a modification of benefits based upon the opinion that the 
claimant was now capable of returning to sedentary work based upon his work 
related conditions only . 

 
Wells v. WCAB (Skinner), No. 1136 C.D. 2009 (decision by Judge Flaherty, 

March 12, 2010).  4/10 
 

• The issue of whether the employer provided the claimant with “prompt written 
notice” of its obligations under Section 306(b) (3) by its issuance of the LIBC-757 
is determined based upon the impact upon the claimant.  “Prompt written notice” 
requires an employer to give the claimant notice of the medical evidence it has 
received a reasonable time after its receipt lest the report itself becomes stale.  It 
also requires an employer to give notice to the claimant a reasonable time before 
the employer acts upon the information. 
 
The employer provided the claimant with “prompt written notice” that it had 
received medical evidence that the claimant was physically capable of returning 
to work in some capacity where it issued LIBC-757 to the claimant one and a half 
months following the date of its independent medical examination meaning that 
the medical information had not gone stale. 
 

• The determination in this matter was distinguished from the Court’s holding in a 
prior decision where LIBC-757 was not promptly issued because five and a half 
months had passed before the employer supplied the claimant with the LIBC-757, 
thus the medical report was deemed stale at that time it was issued.  This problem 
had been compounded by the fact that the employer sought to modify the 
claimant’s benefits prior to the issuance of LIBC-757.See Melmark Home v. 
WCAB (Rosenberg), 946 A.2d 159 (Pa. Cmwlth. 2008). 

 
• The claimant bears the responsibility of raising the issue of a vocational expert’s 

alleged failure to supply him or her with a copy of the Earning Power 
Assessment/Labor Market Survey and other documents required by regulation 
123.204(a-d) as a defense to a modification for the WCJ.   

 
Moreover, the claimant should raise as a defense any claim that the required 
documents were not sent to him or his counsel “simultaneously” as that term may 
be defined when it was sent to the employer or its insurer.  Once the issue is 
raised by the claimant the burden should shift to the employer to establish the 
Labor Market Survey/Earning Power Assessment was timely and appropriately 
supplied to the claimant and his counsel. 
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• Where the claimant failed to raise the issue of the timeliness of his receipt or lack 
thereof of the Labor Market Survey/Earning Power Assessment in the evidentiary 
record, the burden never shifted to the employer to establish that this document 
was appropriately provided.  The WCJ was therefore not precluded from 
considering the results of their earning power assessment interview pursuant to 
regulation 123.203(c). 

 
Upon reaching this conclusion, the Court drew an analogy to a holding in a prior 
case where it held that while Section 306(b) (2) provides that the employer shall 
offer a claimant a specific job if it has one available, it does not require proof of 
the absence of specific jobs available with the employer as a prerequisite to 
pursuing modification.  The claimant has a duty to place into the record prima 
facie evidence that a position was available with employer that he was physically 
capable performing during the time period between the issuance of the Notice of 
Ability to Return to Work (LIBC-757) and a filing of the Modification Petition.  
Once the claimant has done that the employer bears the burden of proof.  See 
Rosenberg v. WCAB (Pike County), 942 A.2d 245 (Pa. Cmwlth. 2008) 

 
Kleinhagan v. WCAB (KNIF Flexpak Corp.), No. 2009 C.D. 2009 (decision by 

Judge Flaherty April 22, 2010). 5/10 
 

• An employer is not precluded from obtaining a modification of benefits, based 
upon the performance of the labor market survey, where the claimant 
unsuccessfully pursued the jobs identified in the labor market survey weeks after 
they were identified as open and available by the vocational expert. 

 
• The enactment by Act 57 of Section 306(b) (2) of the Act altered the employer’s 

burden of proof to obtain a modification of benefits.  An employer can obtain a 
modification of benefits by showing that the claimant can engage in substantial 
gainful employment in his or her employment area.  It has the option of showing 
earning power through expert opinion evidence including job listings with 
employment agencies, agencies of the Department of Labor and Industry and 
advertisements in the claimant’s usual area of employment. 

 
The job should be open and available at the time the employer’s expert conducts 
his earning power assessment.   
 
The jobs contained in any labor market survey are not meant to provide an exact 
calculation of the injured worker’s earning power.  Rather they are to provide an 
approximation of his or her potential earning space and her residual capacity to 
set a payment schedule for partial disability benefits. 

 
It is unrealistic to presume that all jobs identified in the labor market survey that 
were open and available on the date they were identified by thee labor market 
survey will remain open and available nearly a month or more later when a 
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claimant receives a report of a vocational expert and applies for the jobs contained 
therein.  
 
 Inasmuch as Section 306(b)(2) is meant to provide an approximate value of 
claimant’s earnings based on his or her residual skill, the fact that a claimant may 
apply for the jobs identified by the vocational expert and did not obtain 
employment is immaterial. 

 
• The legislature, upon enacting Act 57, replaced the Kachinski approach.  By 

adopting Section (2) of Section 306(b) of the Act, the legislature lowered the 
Kachinski burden of proof by allowing an employer to obtain modification or 
suspension of benefits based upon evidence of earning power proved through 
expert testimony rather than by providing evidence that the claimant had obtained 
employment.   

 
There is no requirement that the claimant be offered a job under Act 57.  The 
employer need only establish the claimant’s earning power.  Although the jobs 
must be available, the Act contains no clear indication that claimants actually 
receive an offer of employment in order to establish earning power.  Rather, the 
jobs must be available at the time an expert conducts a job survey.   

 
• The sole purpose of Section 306(b) of the Act is to describe the payment schedule 

for partial disability and provide a formula for calculating an injured employee’s 
benefits.  The calculation of earning power under Section 306(b) of the Act only 
approximates a claimant’s “true” earning power. 

 
• Pursuant to Section 306(b)(3)(ii) of the Act, the claimant has an obligation to 

begin pursuing employment opportunities upon being supplied with a Notice of 
Ability to Return to Work (LIBC-757).  The obligation to look for work 
commences before, not after, receiving an earning power assessment or labor 
market survey performed by a vocational expert. 

 
• It was not improper for the claimant’s compensation to be modified based upon 

an averaging of the available positions identified by the labor market survey. 
 

Phoenixville Hospital v. WCAB (Shoap), No. 2188 C.D. 2009 (decision by Judge 
Flaherty, June 30, 2010). 7/10 
 

• The employer’s requirement to show job availability pursuant to Kachinski v. 
WCAB (Vepco Construction Company), 516 Pa. 240, 532 A.2d 374 (1987) 
continues to apply to cases where the claimant’s injury occurred prior to June 24, 
1996, which was when Act 57 was enacted.   

 
• A vocational expert was not competent to render an opinion that an IME of the 

claimant, who had reached a maximum medical improvement as the result of her 
work-related carpal tunnel syndrome, must be done every six months.  A witness 

 78



may only offer expert testimony regarding matters in which he or she is qualified 
as an expert. 

 
Verizon Pennsylvania, Inc., v. WCAB (Guyders), No. 2477 C.D. 2009 (decision by 

Judge Leavitt, July 19, 2010). 8/10 
 

• Pennsylvania Supreme Court reverses the Commonwealth Court by holding that a 
claimant remains eligible for reinstatement of suspended benefits where the 
claimant’s employment with the post-injury employer is terminated, even where 
the claimant had previously performed modified post-injury duties from the time 
of the injury employer. 

 
• A claimant seeking reinstatement of suspended benefits has the burden of proving 

that his earning power is once again adversely affected by his disability, and that 
such disability is continuation of that which arose from his or her original claim.  
The claimant need not be proof that the disability resulted from a work-related 
injury during his or her original employment.   

 
Once the claimant meets this burden, the burden shifts to the employer opposing 
the reinstatement petition.  In order to prevail the employer must show that the 
claimant’s loss of earnings is not caused by disability arising from the work-
related injury.  This burden may be met by showing that the claimant’s loss of 
earnings is, in fact, caused by the claimant’s bad faith rejection of available work 
within the relevant required medical restrictions or by some circumstance barring 
receipt of benefits that is specifically described under provisions of the Act or the 
Court’s decisional law. 

 
• A claimant seeking reinstatement of benefits many months or years following the 

initial suspension of benefits must prove two points: First, he must prove that 
through no fault on his own his earning power is once again adversely affected by 
the disability.  Second, the disability that gave rise to the original claim, in fact, 
continues.   

 
The concept of “fault” is tied to the availability of work.  It is the employer’s 
burden to show the availability of work. 

 
Therefore, the claimant was entitled to reinstatement of benefits where the 
claimant returned to light-duty work with the employer, resulting in a 
modification of benefits, then voluntarily left the employer to obtain employment 
in similar field at a greater wage, resulting in a suspension of benefits, and then 
four and a half years thereafter was laid off by his new employer for economic 
reasons.  It was also relevant that the claimant’s pre-injury employer closed a 
facility out of which the claimant had worked and it no longer maintained a work 
presence in the area where the claimant lived. 
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Bufford v. WCAB (North American Telecom), No. 2 MAP 2009 (decision by Judge 
McCaffery, August 17, 2010.). 8/10 
 
 

• Where a vocational interview reveals that the claimant’s vocational or medical 
status has changed, or where the employment market has changed, the employer 
may file a Second Petition for Modification supported by information acquired 
during the new interview. 

 
Successive vocational interviews over the course of the claimant’s receipt for 
workers’ compensation are permitted under Section 306 (b)(2) of the Act because 
the skills of an employee may change over time should the injured worker return 
to school and obtain an additional degree or skill that would make him more 
marketable on the workplace.  Moreover, a vocational interview is the only 
mechanism by which an employer can determine a change to a claimant’s 
vocational status because the claimant is not required to report any changes in his 
educational skills to the bureau. 

 
Linton v. WCAB (Amcast Industrial Corporation), 991 A.2d 376 (Pa. Cmwlth. 

2010). 10/10 
 

• It is the employer’s burden to show by the totality of the circumstances, that 
efforts to return a claimant to the workforce would be unavailing because the 
claimant has chosen to retire rather than return to the workforce.  Circumstances 
that could support a holding that a claimant has retired include:  (1) where there is 
no dispute that the claimant retired; (2) the claimant’s acceptance of a retirement 
pension; or (3) the claimant’s acceptance of a pension and refusal of suitable work 
within her restrictions. 

 
Upon fulfilling its burden of proving that the claimant voluntarily retires, the 
claimant bears the burden of showing either that her work-related injury has 
forced her out of the entire workforce or that she was looking for work after 
retirement. 
 
If employer proves the claimant retired and voluntarily removed herself from the 
labor market need not prove the availability of suitable work. 

 
•  However, the employer is not relieved of its obligation to help a claimant reenter 

the workforce, by identifying the claimant’s residual work abilities and finding 
available positions within those abilities, unless it is clear from the totality of the 
circumstances that such efforts would be unavailing due to claimant’s retirement 
from the workforce.  

 
• Upon determining whether acceptance of a pension should create a presumption 

that a claimant has terminated her career, it is important to look at the facts 
involved and the type of pension.   
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For example, there are both retirement pensions and disability pensions.  There 
are also different types of disability pensions.  Some disability pensions, such as 
one in this matter, require only a showing that the recipient cannot perform her 
time-of-injury job.  
 
 A claimants receipt of a disability pension that she is entitled to solely because 
she is unable to perform the time-of-injury job due to a work-related injury would 
not, without more, indicate that the claimant had voluntarily left the entire 
workforce.  Rather, it is merely an acknowledgement that the claimant cannot 
perform her time-of-injury job, which has already been determined through a 
granted Claim Petition or Notice of Compensation Payable. 

 
• An employer is not required to help a claimant find available work or prove the 

availability of that work if the claimant has indicated, by retiring from the 
workforce, a desire not to work. In this matter, because the employer failed to 
show claimant was retired, the employer was required to show availability of 
suitable work within claimant’s restrictions and ability to sustain its burden on the 
Petition for Suspension . 

 
City of Pittsburgh v. WCAB (Robinson), No. 1770 C.D. 2009 (Decision by Judge 

Jubelirer, September 22, 2010). 10/10 
 
 
WCJ 
 

• In a workers' compensation proceeding the WCJ is the ultimate fact finder and, in 
that role, is free to accept or reject the testimony of any witness, including a 
medical witness, in whole or in part.  In this matter, the WCJ was free to credit the 
claimant’s medical expert’s opinion that claimant sustained a work-related injury 
but not credit his opinion that the condition was irreversible and find credible the 
employer’s expert’s testimony that the claimant was recovered. 

 
 Milner v. WCAB (Mainline Endoscopy Center), No. 2331 C.D. 2009 (Decision by 
Judge Friedman, May 18, 2010).6/10 
 
 

• A WCJ does not have jurisdiction to adjudicate claims that benefit under Act 534 
or the Heart and Lung Act.  Thus any claim for a shortfall in Act 534 benefits 
cannot be remedied by the WCJ.  

 
 Riley v. WCAB (DPW/Norristown State Hospital) No. 1533 C.D. 2009 (decision 

by Judge Flaherty, March 17, 2010). 7/10 
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