
 

 

 

 
 

 

 

 

 

THE YEAR IN PENNSYLVANIA 

WORKERS’ COMPENSATION: 

2011 AT A GLANCE 
 

By MITCHELL I. GOLDING, ESQUIRE 

KENNEDY, CAMPBELL, LIPSKI & DOCHNEY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Kennedy, Campbell, Lipski & Dochney  

1818 Market Street, Suite 2510 

Philadelphia, PA 19103 

(215) 430-6350 

FAX (215) 430-6351 

 

 



 
 

 

 

 

 

 



 I 

 

THE YEAR IN PENNSYLVANIA WORKERS’ COMPENSATION: 

2011 AT A GLANCE 

 

MITCHELL I GOLDING, ESQ. 

                               KENNEDY, CAMPBELL, LIPSKI & DOCHNEY 

 

 

TABLE OF CONTENTS 

 

 

ADVERSE INFERENCE ……………………………………………………………… 1 

 

ALLERGIES…………………………………………………………………………...1-2 

 

APPEAL………………………………………………………………………………..2-3 

 

ATTORNEY FEES……………………………………………………………………3-4  

 

AVERAGE WEEKLY WAGE……………………………………………………….5-8 

 

CAPRICIOUS DISREGARD…………………………………………………………...8 

 

CLAIM PETITION…………………………………………………………………..9-12 

 

COLLATERAL EXTOPPEL/ RES JUDICATA…………………………………12-14 

 

COURSE AND SCOPE…………………………………………………………….15-18 

 

CREDIT……………………………………………………………………………..19-21 

 

EVIDENCE………………………………………………………………………….21-23 

 

FATAL CLAIM……………………………………………………………………..24-25 

 

FEE REVIEW……………………………………………………………………….25-29 

 

HEARING LOSS……………………………………………………………………29-30 

 

HEART AND LUNG ACT…………………………………………………………30-31 

 

HEART ATTACK…………………………………………………………………..31-32 

 

ILLEGAL ALIEN…………………………………………………………………..33-34 

 

IMPAIRMENT RATING EVALUATION (IRE)………………………………...34-36 



 II 

 

INJURY…………………………………………………………………………………36 

 

LITIGATION BY REPORT…………………………………………………………..36 

 

LITIGATION COSTS……………………………………………………………...36-37 

 

LOSS OF USE……………………………………………………………………….37-38 

 

MEDICAL BILL AND TREATMENT……………………………………………38-46 

 

MEDICAL TESTIMONY………………………………………………………….42-53 

 

NOTICE……………………………………………………………………………..53-54 

 

NOTICE OF COMPENSATION DENIAL……………………………………….55-56 

 

NOTICE OF COMPENSATION PAYABLE……………………………………..56-57 

 

PENALTY…………………………………………………………………………...57-59 

 

PENNSYLVANIA RULES OF CIVIL PROCEDURE………………………………60 

 

POSITIVE WORK ORDER (VIOLATION)…………………………………………60 

 

PSYCHIATRIC INJURY…………………………………………………………..61-63 

 

REASONED DECISION…………………………………………………………...64-65 

 

REINSTATEMENT………………………………………………………………...65-69 

 

RETIREMENT……………………………………………………………………...69-71 

 

REVIEW PETITION……………………………………………………………….71-74 

 

SICKNESS AND ACCIDENT BENEFITS…………………………………………...74 

 

SOCIAL SECURITY……………………………………………………………….74-75 

 

STATUTE OF LIMITATIONS……………………………………………………75-76 

 

STATUTORY EMPLOYER……………………………………………………….76-77 

 

SUBROGATION……………………………………………………………………77-78 

 

SUCCESSOR-IN-INTEREST……………………………………………………...78-79 



 III 

 

SUPERSEDEAS…………………………………………………………………….79-83 

 

SURVEILLANCE…………………………………………………………………..83-84 

 

SUSPENSION……………………………………………………………………….85-87 

 

TERMINATION…………………………………………………………………….87-90 

 

TERMINATION FOR CAUSE…………………………………………………….90-92 

 

UNEMPLOYMENT COMPENSATION………………………………………….92-94 

 

UTILIZATION REVIEW………………………………………………………….94-96 
 

VOCATIONAL……………………………………………………………………...96-98 

 

VOLUNTARY QUIT……………………………………………………………….98-99 

 

WITH OR WITHOUT PREJUDICE…………………………………………………99 

 

WCJ………………………………………………………………………………...99-101 

 
 



 1 

 

THE YEAR IN PENNSYLVANIA WORKERS’ COMPENSATION: 

2011 AT A GLANCE 

BY MITCHELL I GOLDING, ESQ. 

 KENNEDY, DANIEL & LIPSKI  

                   (W) 215-430-6362 

 

 

ADVERSE INFERENCE 

 

 A party’s failure to testify can support an inference that whatever testimony he 

could have given would have been unfavorable to him. The inference to be drawn 

from a party’s failure to testify serves to corroborate the evidence produced by 

the opposing party. Also, the failure to testify to facts within one’s presumed 

knowledge permits an inference that can erase the equivocal nature of other 

evidence relating to a disputed fact. However a party cannot satisfy its burden of 

proof in a civil cause solely through reliance on the defendant’s failure to testify. 

 

The inference created when a party refuses to testify is not considered evidence 

established by the party with the burden of proof, and therefore does not count in 

calculating whether a party has met its burden in introducing substantial evidence. 

Rather, the inference is directed to the credibility of the evidence presented by the 

party with the burden. 

 

The reason that an adverse inference cannot serve as substantial evidence to 

support a finding of fact is because an adverse inference does not constitute 

evidence. 

 

Therefore, the WCJ’s drawing of an adverse inference resulting from the 

claimant’s refusal to answer whether he was a naturalized citizen or an 

undocumented worker, by invoking his  privilege against self-incrimination under 

the Fifth Amendment to the United States Constitution, could not be the sole 

support of a finding that the Claimant was an undocumented alien that resulted in 

the suspension of claimant’s compensation. 

 

  Kennett Square Specialties v. WCAB (Cruz) No. 636 C.D. 2011 (Decision by 

Judge Brobson, October 19, 2011) 11/11 

 

ALLERGIES 

 

 Because the claimant did not have where the claimant did not have chronic 

conjunctivitis until she began to work for Employer the WCJ did not commit an 

error by denying the employer’s Petition for Termination sole because the 

claimant had a lifelong allergy problem and claimant’s medical expert, found 

credible, testified that  Claimant had a genetic propensity to be reactive to certain 

allergens in the air and that Claimant could return to her pre-injury position as a 
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youth study counselor, but if she were placed in the same work environment, she 

could have a recurrence of her chronic conjunctivitis 

 

This matter was therefore distinguishable from Bethlehem Steel Corporation v. 

Workmen’s Compensation Appeal Board (Baxter), 550 Pa. 658, 708 A.2d 801 

(1998) where the Pennsylvania Supreme Court, upon reversing the granting of the 

claimant’s Claim Petition found the claimant’s asthma was a pre-existing 

condition that was not directly caused by his employment. The Supreme Court 

stated that the claimant would have been entitled to benefits if he had shown that 

his exposure to paint fumes while working for the employer had resulted in an 

ongoing condition that affected his pulmonary capacity. 

 

In this case, although Claimant had lifelong allergies, she did not have chronic 

conjunctivitis until she began to work for Employer. 

 

  City of Philadelphia v. WCAB (Whaley-Campbell) No. 981 C.D. 2011 (Decision 

by Judge Friedman, December 23, 2011) 1/12 

 

 

APPEAL 

 

 When a private postmark is used to mail an appeal and no U.S. postmark is 

present, the appeal is filed on the date received by the Board. 

 

Under Section 111.3 of the Special Rules, an appeal is considered filed as of the 

date of the United States Postal Service postmark on the envelope. When a party 

uses a private postmark, the appeal is deemed filed as of the date the Board 

receives the appeal. 

 

 Therefore, the WCAB did not commit an error of law where it quashed the 

claimant’s appeal where at the time the Board received Claimant’s appeal, the 

only evidence as to the date of mailing was the private postmark on the envelope 

and where the claimant did not include a copy of the form in her appeal document 

mailed to the Board, nor did she mail it separately to the Board. Further, Claimant 

did not identify on the Form 3817 the case to which it pertained.  

 

 Under Section 423(a) of the Act, a party has 20 days to file an appeal with the 

Board. Appeals filed after this timeframe are untimely and divest the Board of 

jurisdiction to reach the merits of the issues raised in the appeal.  

 

 Neither the Act nor the Special Rules authorize a party to use United States Postal 

Service Form 3817 Certificate of Mailing. Pennsylvania Rule of Appellate 

Procedure 1514 requires parties to use this form, or comparable forms, in appeals 

from governmental bodies to our appellate courts. However, this rule and its 

requirements are not applicable in proceedings before the Board. Because Rule 
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1514 does not apply to agencies, Form 3817s are not determinative of filing dates 

in agency appeals. 

 

Rule 1514 has two critical requirements for using Form 3817s. First, the form 

must identify the case to which it pertains. Pa. R.A.P. 1514(a). Second, the party 

must include the form in the mailing, or mail it separately to the prothonotary. 

The clear import of these requirements is that they enable the prothonotary to 

view the case docket number and the United States Postal Service postmark on 

the Form 3817 and to immediately determine whether a filing is timely. 

 

Mills v. WCAB (School District of Harrisburg)  No. 1958 C.D. 2010 (Decision by 

Judge Simpson, June 15, 2011) 9/11 

 

 In Universal Cyclops, the Commonwealth Court held that the WCJ was the 

ultimate fact finder, but that the Board can “consider whether any conclusion 

reached by the WCJ constitutes an error of law.” The Court, in Universal Cyclops, 

further held that the Board could not reverse findings of fact regarding the 

causation of the injury in question made by the WCJ.  

 

In Universal Cyclops, however, the Court also stated that both the WCJ and 

Board erred by treating the issue of whether the claimant was in the course of his 

employment at the time of the injury as a matter of fact. Thus, the question of 

whether a claimant was in the course and scope of his employment is a question 

of law over which the Board, and the Commonwealth Court, have plenary review 

on appeal 

 

 The WCJ has the exclusive province to determine the credibility of witnesses and 

to resolve conflicting evidence. The Commonwealth Courts standard of review 

requires that it view the evidence in the light most favorable to the prevailing 

party. 

 

 Habib v. WCAB(John Roth Paving Pavemasters) No. 2612 C.D. 2010 (Decision 

by Judge Cohn Jubelirer, August 12, 2011) 11/11 

 

 

ATTORNEY FEES  

 

 The WCJ committed an error of law by finding that the employer presented an 

unreasonable contest by delaying payment of compensation following issuance of 

the WCJ’s interlocutory order, which found the claimant was an employee rather 

then an independent contractor, until after the WCJ issued her final order where 

the WCJ bifurcated issues raised by claimant’s Claim Petition after the parties 

stipulated to disability but left open the issue of whether the claimant was 

employee or an independent contractor of the employer.  
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 This is because the employer the WCJ by determining that Employer’s contest 

 became unreasonable as of the date of her July 9, 2008 interlocutory decision 

 conflated the concepts of failure to pay benefits when due – a violation of the Act 

 – with forcing the claimant to prove things which are not legitimately disputed – 

 an unreasonable contest.  

 

Where an employer fails to pay benefits which are due, it is subject to the 

imposition of penalties; when it unnecessarily extends the litigation, it is subject 

to the payment of counsel fees. These are distinct sanctions provided by the Act 

for distinct types of improper behavior. 

 

 Section 440(a) of the Act states, “where a claimant succeeds in a litigated case 

reasonable counsel fees are awarded against the employer, as a cost, unless the 

employer meets its burden of establishing facts sufficient to prove a reasonable 

basis for the contest.”  The award of attorney fees is mandatory under Section 

440(a) unless the employer meets its burden. In determining whether a contest is 

reasonable, we must look to the totality of the circumstances. Generally, a contest 

is reasonable if it is prompted by a genuinely disputed issue rather than to harass a 

claimant. When circumstances change, an employer’s response to the change in 

circumstances must be reasonable.  

 

 Grady v. WCAB (Lutz t/a Top of the Line: Roofing, Uninsured Employers: 

Guaranty Fund and ACS Claims: Service), No. 16 C.D. 2011 (Decision by  

 Judge Leadbetter, August 5, 2011) 9/11 

 

 Pursuant to Section 440(a) of the Act, in any contested case where an insurer 

contests liability in whole or in part, a WCJ shall award counsel fees to an 

employee in whose favor the matter has been finally adjudicated unless the 

employer provides a reasonable basis for the contest. Section is intended to deter 

unreasonable contests of workers claims and to ensure that successful claimants 

receive compensation undiminished by costs of litigation.  

 

The issue of whether an employer’s contest is reasonable is a legal conclusion 

based on the WCJ’s findings of fact. The reasonableness of an employer’s contest 

depends on whether the contest was prompted to resolve a genuinely disputed 

issue or merely to harass the claimant. 

 

 

Commonwealth of Pennsylvania, Department of Transportation and 

CompServices, Inc. v. WCAB (Clippinger), No. 1142 C.D. 2011 (Decision by Judge 

Simpson, December 30, 2011) 1/12  
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AVERAGE WEEKLY WAGE 

 

 Pennsylvania Supreme Court grants Petition For Allowance of Appeal to address 

the issue: 

 

What is the proper calculation of a claimant’s average weekly wage under 

Section 309(d) of the Workers’ Compensation Act, 77 P.S. § 582(d), when 

the claimant incurs a period of zero wages due to a voluntary furlough during 

the relevant look-back period? 

 

Hiler V. WCAB (US Airways Group, INC.) No. 785 MAL 2009 (PER CURIAM, 

January 3, 2011) 2/11 

 

 

 The WCJ did not commit an error of law by calculating the claimant’s pre-injury 

average weekly wage premised upon Section 309(d) by averaging the highest 

three 13 calendar weeks in the 52 weeks immediately preceding the claimant’s 

injury notwithstanding the fact that during the last 13 week period the claimant 

changed his job from Warehouse Laborer to Commissioned Certified Driver, 

which resulted in an increase in the claimant’s income.  

 

 The Judge did not erred by not applying the concepts of Hannaberry HVAC v. 

WCAB (Snyder Jr.), 575 Pa. 66, 834 A.2d. 524 (2003) because the WCJ did not 

find sufficient evidence of record from which to conclude, within a degree of 

certainty, that the claimant’s forth period earnings as the Commissioned Certified 

Driver were indicative of what he would have earned that he not been injured.   

 

The Court has held that subsections (d) and (d.1) of Section 309 applies to 

claimants with long-term employment relationships because it looks back to the 

previous 52 weeks of employment.  By contrast, Section 309(d.2), which would 

require the claimant’s average weekly wage be calculated by multiplying his 

hourly rate weekly by the number of hours he is expected to work per week, 

applies to recently hired employees because it looks forward.  This means the 

Section 309(d.2) applies only to prospective of calculations. 

 

The plain language of Section 309(d) also compelled the Court to apply this 

section to the facts of this case.  The averaging required by the Section 309(d) was 

enacted when Act 57 became law.  These amendments in Act 57 rewrote 

subsections (d) and (e) and inserted subsection (d.1) and (d.2) and, thereby, 

eliminated a former statutory option that permitted employees to elect the highest 

income 13 week period on the basis of average weekly wage calculations.  The 

fact that a former provision of the Act that permitted an employee to select the 

highest income period as a basis for the average weekly wage calculation was 

specifically removed by Act 57 amendments supports the Court’s determination 

that Section 309(d) was applicable. 
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 The WCJ, upon calculating the claimant’s pre-injury average weekly wage, did 

not commit an error of law by subtracting the claimant’s tax return deductions and 

business related depreciation and $596.00 for home office use, as reflected by his 

tax returns, from his gross reported income. 

 

 Subtraction of depreciation from commission earnings to arrive at net earnings is 

proper.  

 

 Before calculating the AWW under the Act, the WCJ must first determine “total 

wages” for any relevant quarter.  However, the Act does not contain a definition 

for the term “wages,” but that term is “generally recognized as compensation 

given to a hired person for his or her services, based on time worked or output of 

production.” 

 

 In this matter, for the quarter at issue, Claimant was paid commissions on a 

percentage basis for each job, as opposed to set wages, and consequently was 

required to pay his expenses from those commissions. Therefore, Claimant must 

first establish his net business income from his commissions in order for the WCJ 

to arrive at “total wages” for purposes of the AWW calculation. 

 

 A claimant’s business income is limited to his net profits as shown on his tax 

return. Since depreciation may be a proper business expense with subtraction to 

arrive at net business income for purposes of total wages, the WCJ did not 

commit an error. 

 

 Pike v. WCAB (Veseley Brothers Moving), No. C.D. 2010 (Decision by Judge 

Cohn Jubelirer, May 23, 2011). 6/11 

 

 A claimant is not entitled to have the moneys received in Unemployment 

Compensation during the 52 weeks preceding his work injury included in his pre-

injury average weekly wage calculation made pursuant to Sections 309(d). 

 

This is because the Act concerns itself with compensable work injuries and their 

effect upon earning capacity; a decline in a worker’s earnings which results from 

business or economic forces is not the same as a decline in that worker's earnings 

due to a job-related impairment. The Workers’ Compensation system operates to 

insure a worker against the economic effects of a workplace injury, not against the 

economic effects of variations in the business cycle. Thus, inclusion of 

unemployment compensation benefits paid out during a work layoff is not 

required in order to ensure an accurate measure of a worker's earnings history and 

earning capacity.  

 

The holding is also consistent with the fact that the Workers' Compensation 

system operates to insure a worker against the economic effects of a workplace 

injury, not against the economic effects of variations in the business cycle 
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 The goal of AWW calculation is to “create a reasonable picture of claimant’s pre-

injury earning experience for use as a projection of potential future wages and, 

correspondingly, earning loss and the calculation is designed with one focus on 

the economic reality of a claimant’s recent pre-injury earning experience. Section 

309 of the Act sets forth the methodology for calculating an employee’s AWW. 

 

 Section 309(d) applies to situations where the claimant has been employed by the 

employer for at least one year preceding the work injury. 

 

The term “employ” as used in Section 309 is not limited to the actual number of 

days an employee performs work, but encompasses the period of time that an 

employment relationship is maintained between the parties. Therefore, Section 

309(d) applied to a claimant who received periods of Unemployment 

Compensation during the 52 weeks preceding his work injury because he 

maintained his employment relationship with the employer during the period he 

was receiving unemployment compensation. 

 

Lenzi v. WCAB (Victor Paving) No. 741 C.D. 2011 (Decision by Judge Kelley, 

October 13, 2011) 11/11 

   

 Supplemental Unemployment Compensation Payments (SUB) paid by the 

employer to the claimant are included in the calculation of a claimant’s pre-injury 

average weekly wage where they are an accrued entitlement which has been built 

up as a result of claimant’s services for Employer. They are also included where 

the SUB payments made under the Collective Bargaining Agreement were in the 

nature of wages earned and were not intended to be in lieu of compensation and 

held that an employer was not entitled to a credit for such payments. 

 

SUB benefits are also included in the calculation of a claimant’s pre-injury 

average weekly wage because they are not included as the class of benefits 

excluded in the wage calculation of Section 309, which excludes fringe benefits, 

including, but not limited to, employer payments for or contributions to a 

retirement, pension, health and welfare, life insurance, social security or any other 

plan for the benefit of the employee or his dependents. 

 

 Unemployment Compensation benefits are not included in the calculation of the 

claimant’s pre-injury average weekly wage under section 309. 

 

 Sickness and Accident Benefits received as compensation for days missed from 

work are to be included in the calculation of a claimant’s AWW where the sick 

leave, like vacation pay, was a benefit provided under the work agreement and 

was an entitlement like wages for services performed 

 

 Vacation and Holiday Pay are considered to be wages in calculating AWW under 

section 309(d) of the Act because they are entitlements earned through and 

exchanged for services performed for the employer. Vacation and Holiday Pay are 
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also properly included the calculation of a claimant’s post injury “earning power” 

for partial disability benefits purposes under section 306(b) of the Act 

 

 The Commonwealth Court, mindful of the Pa. Supreme Court case, Colpetzer v. 

Workers’ Compensation Appeal Board (Standard Steel), 582 Pa. 295, 870 A.2d 

875 (2005) further noted that the exclusion of SUB payment would artificially 

deflate the calculation of claimant’s pre-injury average weekly wage based upon 

an inaccurate measure of his earning history and earning capacity. 

 

The purpose of calculating claimant’s pre-injury average weekly wage under 

Section 309 of the Act is to create a reasonable picture of a claimant’s pre-injury 

earning history to use as a projection of potential future wages to determine the 

corresponding wage loss. Thus, the calculation is designed to focus on the 

economic reality of a claimant’s recent pre-injury earning experience. 

 

 Bucceri v. WCAB (Freightcar America Corporation) No. 2021 C.D. 

2010(Decision by Judge McCullough, November 22, 2011) 12/11 

 

CAPRICIOUS DISREGARD 
 

 

 Although generally a WCJ may disregard the testimony of any witness, even 

though the testimony is uncontradicted, he does not have the discretion to 

capriciously disregard competent evidence without a reasonable explanation or 

without specifically discrediting it.  At the very least the findings and conclusions 

of the fact finder must have a rational basis in the evidence of record and 

demonstrate an appreciation and correct application of underlying principles of 

substantive law to that evidence. .When a WCJ rejects uncontradicted evidence 

and makes findings or conclusions which have no rational basis in the evidence of 

record, that WCJ capriciously disregards competent evidence. Simply stated, a 

WCJ may not  reject credible and uncontradicted medical evidence without 

explaining why the evidence is rejected. 

 

Furthermore, a capricious disregard of evidence occurs when the fact-finder 

deliberately ignores relevant, competent evidence. 

 

The WCJ disregarded competent evidence where she rejected claimant medical 

expert’s unrefuted testimony based upon a misapplication of the law. 

 

Green v. WCAB (US Airways), No. 2539 C.D. 2010 (Decision by Judge Butler, 

August 22, 2011) 9/11 
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CLAIM PETITION 

 

 An employer’s untimely issuance of a Notice of Denial with the Box 4 checked 

off that was issued on June 6, 2007 following the claimant’s work injury of April 

4, 2006, which acknowledged the claimant suffered a work injury in the form of a 

lumbar strain and sprain, did not preclude the WCJ from denying the claimant’s 

Claim Petition based upon the WCJ’s finding that the claimant did not credibly or 

persuasively establish that he sustained a disabling work injury. 

 

This is because a claimant who files a Claim Petition bears the burden of proving 

all of the elements necessary to support an award of benefits.  Thus, a claimant 

must establish that he sustained an injury during the course of his employment 

and that he is disabled as a result of that injury.  For purposes of workers’ 

compensation benefits, the term disability is synonymous with loss of earning 

power.  The claimant’s burden to prove disability never shifts to the employer.   

 

Therefore, when an employer issues a Notice of Compensation Denial which 

acknowledges an injury but disputes disability, the claimant remains with the 

burden to prove he is entitled to indemnity. 

 

Morrison v. WCAB (Rothman Institute), No. 403 C.D. 2010 (Decision by Judge 

McCullough, November 23, 2010). 4/11 

 

 Generally, an employer must issue an NCP or NCD within twenty-one days of 

notice of a work injury. Where an employer is uncertain whether a claim is 

compensable or is uncertain of the extent of its liability under the Act, the 

employer may comply with the Act by initiating compensation payments without 

prejudice and without admitting liability by issuing a NTCP, as Employer did in 

this case. Although an employer may controvert the claim at any time after 

issuing the NTCP, the employee is entitled to a maximum of ninety days of 

temporary compensation at the rate fixed in the notice until such time as the 

employer issues timely notices stopping and denying compensation as set forth in 

section 406.1(d)(5) and (6) of the Act.  

 

An employer may properly file an NCD when it disputes a claimant’s disability, 

even though it does not dispute that a work-related injury has occurred. In fact, 

the NCD form provides an employer with the option of acknowledging the 

occurrence of a work-related injury but declining to pay compensation benefits on 

the basis that the claimant is not disabled as a result of the work injury.  Even 

when an employer issues the Notice of Compensation Denial, which 

acknowledges an injury but disputes disability, the claimant who has filed the 

Claim Petition maintains the burden to prove he is entitled to benefits. 

 

 In an original Claim Petition the claimant bears the burden of proving all of the 

elements necessary to support an award of benefits.  The claimant must establish 
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that he sustained an injury during the course of his employment in that he is 

disabled as a result of that injury.   

 

For purposes of workers’ compensation benefits, the term disability is 

synonymous with loss of earning power.  The claimant’s burden to prove 

disability never shifts to the employer, this burden remains with the claimant 

throughout dependency of the Claim Petition.  Even when an employer issues a 

Notice of Compensation Denial which acknowledges an injury but disputes 

disability, the claimant maintains the burden to prove he is entitled to benefits.  

Moreover, if the WCJ determines that the evidence supports a finding of disability 

only for a closed period, the WCJ is free to make such a finding. 

 

Potere v. WCAB (KEMCORP) No. 1349 C.D. 2010 (decision by Judge 

McCullough, May 20, 2011). 6/11 

 

  

 The Claimant bears the initial burden of proving a right to compensation and 

proving all necessary elements to support an award. Once that burden is met, the 

burden shifts to employer to prove, in defense, that a claimant was in violation of 

a positive work order when the claimant was injured. 

 

In order to assert this defense, the employer must prove: (1) the injury, was in 

fact, caused by the violation of the order or rule; (2) the employee actually knew 

of the order or rule; and (3) the order or rule implicated an activity not connected 

with the employee's work duties. 

 

The affirmative defense that a claimant's act violated a positive work order  is 

essentially a claim that the injury which a claimant sustained  was not an injury 

which arose in the course of employment. Acts which are in direct hostility to, 

and in defiance of, positive orders of the employer are not compensable. 

 

The employer fulfilled its burden of proving the claimant’s injury resulted from 

the violation of a positive work order, and was therefore not compensable, where 

the claimant supervisor told him before he struck a bowling ball with a sledge 

hammer, which resulted in an injury to his eye, while waiting for a delivery of 

asphalt after his supervisor told Claimant to “knock it off, or stop” and also told 

the claimant that he would not take him to the hospital if Claimant were injured. 

 

Here the employer showed that the claimant knew about the order because the 

claimant was specifically told by Foreman to “knock it off” and the order 

implicated an activity not connected with the employee’s work duties because  the 

activity of hitting the bowling ball was not connected to claimant’s work duties. 

 

 Habib v. WCAB(John Roth Paving Pavemasters) No. 2612 C.D. 2010 (Decision 

by Judge Cohn Jubelirer, August 12, 2011) 11/11 
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 The WCJ did not commit an error of law upon dismissing a fully litigated Claim 

Petition “with prejudice” upon reviewing the evidence and rendering her 

determination. 

 

This is because a WCJ’s decision, who dismissed a claimant’s Claim Petition 

after determining that Claimant did not meet either his burden of production or 

persuasion, has issued a final adjudication on the merits, to which the doctrines of 

res judicata and collateral estoppel apply.  

 

Moreover, the use of the words “with prejudice” are not necessary because 34 Pa. 

Code §131.111(b) of the Special Rules of Administrative Practice and Procedure 

Before Workers Compensation Judges provides that, with limited exceptions, 

including appeal, “the decision of the judge will be a final order.” 

 

Regardless of whether the WCJ’s order specifically dismissed Claimant’s claim 

petition with prejudice, Claimant was precluded from raising the same cause of 

action or the same previously litigated and validly determined issues of law or fact 

again. 

 

Therefore, the WCAB erred when it reversed the use of the WCJ’s words “with 

prejudice”  where WCAB apparently reasoned that only dismissals for failure to 

prosecute should be dismissals “with prejudice.” However, a dismissal with 

prejudice for failure to prosecute a claim, like a dismissal without prejudice, is not 

intended to be res judicata of the merit to the controversy. Stated another way, a 

dismissal without prejudice is proper where there has been no decision on the 

merits of the claim. 

  

 Boyertown Foundry v. WCAB  (Martinez) No. 1273 C.D. 2011 (Decision by Judge 

Friedman, December 8, 2011) 1/12 

 

 

 In a Claim Petition proceeding, the claimant bears the burden of proving all 

elements necessary to support an award. An injury is compensable under Section 

301(c) (1) of the Act only if the injury arises in the course of employment and is 

causally related to thereto.  

 

An injury may be sustained “in the course of employment” under Section 301(c) 

(1) of the Act where the employee is injured on or off the employer’s premises 

while actually engaged in furtherance of the employer’s business or affairs.  

 

The operative phrase “actually engaged in the furtherance of the business or 

affairs of the employer,” which is usually expressed as “in the course of 

employment,” must be given a liberal construction. An activity that does not 

further the affairs of the employer will take the employee out of the course and 

scope of employment and serve as a basis for denial of the claim by the WCJ. 

Determining whether an employee is acting in the course of employment at the 
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time of an injury is a question of law, which must be based on the findings of fact 

made by the WCJ. 

 

To determine whether Claimant was actually engaged in the furtherance of 

Employer’s business or affairs the court must consider the nature of the 

employment and Claimant’s conduct. 

 

Based upon the WCJ’s credibility determination that claimant was not hired as a 

Security Guard but was solely hired to be an “Event Ambassador”, whose job was 

to sit and remain in the Lexus tent and watch the car, the clamant was not in 

“furtherance of the business or affairs of the employer” at the time of his injury 

where the claimant left his work station and wandered around the premises and 

was found by the WCJ to have “abandoned his position.” 

 

 

 Lewis v. WCAB (Andy Frain Services, Inc.)  No. 1501 C.D. 2010 (Decision by 

Judge Brobson, September 22, 2011) 10/11 

 

 

COLLATERAL ESTOPPEL/ RES JUDICATA 

 

 The fact that the claimant’s chiropractic treatment was intended to be palliative in 

nature did not mean that the provider’s petition seeking review of the Utilization 

Review Determination was compensable where the WCJ did not find credible the 

testimony of the claimant and her doctors that the claimant needed the treatment. 

 

It is true that treatment may still be reasonable and necessary even when it is 

designed to manage the claimant’s symptoms rather than to cure or permanently 

improve the underlying condition.  However, the credited evidence must establish 

the need for the palliative treatment in order for the WCJ to determine that it is 

reasonable and necessary.  In meeting its burden, the employer’s medical 

evidence must address the specific treatment on the review. 

 

Although the UR examiner recognized the treatment under review was supposed 

to be palliative in nature, he determined that despite years of the same treatment 

claimant was not getting any benefit from it and therefore concluded that it was 

not reasonable and necessary and although the claimant testified the treatment 

provided “some relief” the WCJ rejected the testimony as neither credible nor 

persuasive and therefore the WCJ’s dismissal of the petition seeking Review of 

Utilization Determination was affirmed. 

 

 The Commonwealth Court has held that the Utilization Review provisions under 

the Act did not change the general rule that there has to be a change in the 

claimant’s physical conditions from the last UR determination for collateral 

estoppel not to apply.  The provisions did not vitiate the application of the 

doctrine of collateral estoppel to allow a constant stream of utilization requests 
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where the treatment and claimant’s condition remained the same even though 

time has passed. 

 

In this matter, the employer’s second petition seeking review of Utilization 

Review Determination not barred by collateral estoppel where five years and six 

month had passed since the prior Utilization Review Determination had been 

issued and where there was credible evidence in the record showing a change in 

claimant’s condition. 

 

The substantial difference in the length of time between the two requests satisfied 

the Court’s concern that the UR “does not vitiate the application of the doctrine of 

collateral estoppel to allow a constant stream of utilization review requests where 

the treatment and claimant’s condition remained the same even though time has 

passed”. 

 

 In all stages of the UR proceeding, the employer, seeking to avoid payments of 

medical services, carries the burden of proof of demonstrating that the treatment 

in question is unnecessary and unreasonable. 

 

Gary v. WCAB (Philadelphia School District), No. 1736 C.D. 2010 (Decision by 

Judge Cohn Jubelirer, April 21, 2011). 5/11 

 

 Technical res judicata and collateral estoppel are both encompassed within the 

parent doctrine of res judicata, which “prevents the relitigation of claims and 

issues in subsequent proceedings. 

 

 Under the doctrine of technical res judicata, often referred to as claim preclusion, 

“when a final judgment on the merits exists, a future suit between the parties on 

the same cause of action is precluded.”  

 

In order for technical res judicata to apply, there must be: (1) identity of the thing 

sued upon or for; (2) identity of the cause of action; (3) identity of the persons and 

parties to the action; and (4) identity of the quality or capacity of the parties suing 

or sued. Technical res judicata may be applied to bar claims that were actually 

litigated as well as those matters that should have been litigated. Generally, causes 

of action are identical when the subject matter and the ultimate issues are the 

same in both the old and the new proceedings. 

 

Section 413(a) of the Act, which governs the filing of a Petition to Review the 

NCP, must be applied in a manner that is consistent with the doctrines of 

technical res judicata and collateral estoppel to help ensure that benefits are 

provided to injured workers in a quick and certain manner. 

 

The doctrine of technical res judicata precluded the claimant form litigating a 

Petition to Review the NCP, which was filed after the litigation of a Petition for 

Termination, where the doctrine of technical res judicata applies and precludes the 
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amendment/modification of the NCP to include alleged additional cervical 

injuries where results of the January 2005 EMG were available to Claimant’s 
medical expert prior to the filing of Employer’s Termination Petition in August 

29, 2005. Therefore, the issue of whether Claimant suffered a cervical injury as a 

result of his December 23, 2004 work-related accident could have been litigated 

during the termination proceedings. 

 

Accordingly, Claimant’s Petitions were barred by technical res judicata because 

he should have litigated the issue of his cervical injuries during the termination 

proceedings. 

 

 Namani v. WCAB (A. Duie Pyle) No. 552 C.D. 2011 (Decision by Judge Cohn 

Jubelirer, December 6, 2011) 1/12 

 

 The WCJ did not commit an error of law upon dismissing a fully litigated Claim 

Petition “with prejudice” upon reviewing the evidence and rendering her 

determination. 

 

This is because a WCJ’s decision, who dismissed a claimant’s Claim Petition 

after determining that Claimant did not meet either his burden of production or 

persuasion, has issued a final adjudication on the merits, to which the doctrines of 

res judicata and collateral estoppel apply.  

 

Moreover, the use of the words “with prejudice” are not necessary because 34 Pa. 

Code §131.111(b) of the Special Rules of Administrative Practice and Procedure 

Before Workers Compensation Judges provides that, with limited exceptions, 

including appeal, “the decision of the judge will be a final order.” 

 

Regardless of whether the WCJ’s order specifically dismissed Claimant’s claim 

petition with prejudice, Claimant was precluded from raising the same cause of 

action or the same previously litigated and validly determined issues of law or fact 

again. 

 

Therefore, the WCAB erred when it reversed the use of the WCJ’s words “with 

prejudice”  where WCAB apparently reasoned that only dismissals for failure to 

prosecute should be dismissals “with prejudice.” However, a dismissal with 

prejudice for failure to prosecute a claim, like a dismissal without prejudice, is not 

intended to be res judicata of the merit to the controversy. Stated another way, a 

dismissal without prejudice is proper where there has been no decision on the 

merits of the claim. 

  

 Boyertown Foundry v. WCAB  (Martinez) No. 1273 C.D. 2011 (Decision by Judge 

Friedman, December 8, 2011) 1/12 
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COURSE AND SCOPE 

 

 The claimant’s decision, on a “whim” to intentionally jump down approximately 

12 steps while going to take his one half hour unpaid lunch leave at the 

employer’s on campus dining facility, where the claimant had an employer 

sponsored meal plan, did not result in an injury in the course and scope of 

employment because the claimant’s actions cannot be viewed as furthering the 

employer’s business or affairs.   

 

Moreover, claimant was not taking a small, temporary departure or breaking from 

his employment to administer to his personal comfort; rather claimant was on his 

way to eat lunch on employer’s premises when he intentionally jumped down the 

flight of stairs and was injured.   

 

The actions taken by claimant in jumping down the stairs, while on his lunch 

break, were wholly foreign to his employment.  The premeditated, deliberate, 

extreme, and inherently high-risk nature of Claimant’s actions were sufficient to 

remove Claimant from the course and scope of his employment 

 

 The fact that an employee found it convenient to eat his meals at work at a public 

eatery on employer’s premises does not establish that employee was required to 

eat there.  Moreover, whether or not an employer has a cafeteria on the premises 

should not be a dispositive factor in determining whether an employee was in a 

course and scope of his employment at the time of the injury. 

 

 An injury is compensable under Section 301(c) (1) of the Act only if the injury 

arises in the course of employment and is causally related thereto.  An injury may 

be sustained “in the course of employment” under Section 301(c) (1) of the Act 

where the employee is injured on or off the employer’s premises while actually 

engaged in furtherance of the employer’s business or affairs. 

 

The determination as to whether or not the claimant’s injury resulting from his 

jumping over 12 stairs was in the course and scope of his employment starts with 

the analysis of whether he was actually engaged in furtherance of the employer’s 

business or affairs by considering the nature of employment and claimant’s 

conduct.  An activity that does not further the affairs of the employer will take the 

employee out of the course and scope of his employment and serve as a basis for 

denial of the claim. 

 

 Technically, a claimant who is at lunch and sustains an injury off the employer’s 

premises is not acting in furtherance of the employer’s business or affairs.   

 

Employees who remain on employer’s premises for their lunch break and sustain 

an injury are generally considered to be in furtherance of the employer’s business, 

unless the activity they are engaged in was so wholly foreign to their employment. 
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 Generally, neither small temporary departures from work to administer to 

personal comforts or convenience, nor inconsequential or innocent departures will 

break during course of employment.   

 

Upon determining whether or not the departure from work is lengthy or 

temporary, monumental, or minor, i.e., whether it is a break in the course of 

employment or not – there is no fixed standard by which to make the 

determination.  Additionally, the personal conflict doctrine recognizes that 

“breaks which allow the employee to administer to his personal comfort better 

enable him to perform his job and are, therefore, considered to be in furtherance 

of the employer’s businesses. 

 

 Certain factors to be considered important when determining whether an 

employee was furthering an employer’s business or affairs when injured while 

engaging in a social or personal activity during a work break or non work hours.  

 

 First, in concluding that an employee was engaged in the furtherance of the 

business or affairs of the employer, much emphasis is placed on evidence 

demonstrating that the employer encouraged the activity at issue.  

 

 Second, emphasis is placed on the finding that the activity the claimant was 

engaged in furthered a specific interest of the employer.   

 

Third, the Court considers whether the activity was necessary to maintain a 

claimant’s employment skills. 

 

Penn State University v. WCAB (Smith), No. 630 C.D. 2010 (decision by Judge 

Brobson, February 22, 2011). 3/11 

 

 

 The decedent did not suffer a fatal heart attack in the course and scope of his 

employment where his heart attack occurred 11 days after the last day he worked 

subsequent to his receipt of a letter from the employer informing him that he was 

being terminated as an employee.   

 

The letter was sent by the employer to the claimant, after the claimant, following 

his involvement in a work injury and his return to regular duty work from light 

duty work, stopped working after the claimant’s attorney wrote to the employer 

advising that the claimant was could not perform any type of manual labor. 

 

 The Act does not impose on employers a risk of compensation for injuries that 

result from a decision to terminate an employee. 

 

 Employers may have legitimate reasons for terminating an employee that are 

 unrelated to a potential workers’ compensation claim. 
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 Regardless of the location where an employee sustains a fatal injury, a claimant 

must still prove the essential elements to recover under the Act:  (1) that the 

employee’s injury arose in the course and scope of employment, and (2) that the 

injury was related to the employment.  The location of an injury should be merely 

a factor for the Judge to consider. 

 

 When a claimant asserts that he sustained a physical injury because of a psychic 

reaction to work conditions, the abnormal working condition test does not apply.  

Rather, a claimant’s burden is simply to prove that (1) he is suffering from an 

objectively verifiable physical injury, and (2) the injury arose in the course of 

employment and was related thereto. 

 

 Although an injury that occurs in the workplace need not have a causal 

relationship to work activities, when an injury occurs off-premises, the 

relationship between an injury and employment activities must be clearer.  

Location should be merely a factor for the Workers’ Compensation Judge in 

considering whether an employee has sustained an injury arising in the course of 

employment and related to employment.  Where a work injury appears to bear no 

relationship to events associated with employment activities but rather relates to a 

final act that is only work-related insofar as the event alters the employment 

relationship (such as the termination in this case), an injury associated with that 

final act does not arise in the course of employment. 

 

 Janet Little, dependent of David Little, deceased v. WCAB (B&L Ford/Chevrolet), 

No. 1857 C.D. 2010, (decision by Judge Brobson, January 28, 2011). 8/11 

 

 To be entitled to Death benefits under Section 301(c)(1) of the Act, requires that the 

surviving family member demonstrate that the decedent’s injury arose in the course 

of employment and was causally related thereto. 

 

 There are two situations in which an injury may be sustained in the course of 

employment:  

 

The first is where the employee is injured, on or off the employer’s premises, 

while furthering the employer’s business.  

 

The second is where the employee, although not actually working, is on the 

premises under the employer’s control; is required by the nature of his 

employment to be there; and sustains injuries as a result of the condition of the 

premises or operation of the business. 

 

 The WCJ did not commit an error of law, upon finding that the decedent who was at 

home at the time of his fatal head injury did not die in the course and scope of 

employment under the first criteria, where the record was unclear as to how Decedent 

was injured, where Decedent was injured, and at what specific time Decedent was 

injured. Perhaps more importantly, even if the cause, location, and time of Decedent’s 
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injury were established, there was nothing in the record demonstrating what Decedent 

was doing when he was injured. 

 

This is despite the fact evidence established that that the Employer approved 

Decedent’s home-office as a secondary work premises, and that Decedent was 

working from his home-office on the date of his death. Claimant’s testimony that 

Decedent slipped and hit his head while outside smoking a cigarette—i.e., attending 

to his personal comfort—or retrieving business mail was speculative at best. 

 

 Werner Deceased v. WCAB (Greenleaf Service Corporation), No. 25 C.D. 2011 

(Decision by Judge Brobson, September 1, 2011) 10/11 

 

 In a Claim Petition proceeding, the claimant bears the burden of proving all 

elements necessary to support an award. An injury is compensable under Section 

301(c) (1) of the Act only if the injury arises in the course of employment and is 

causally related to thereto.  

 

An injury may be sustained “in the course of employment” under Section 301(c) 

(1) of the Act where the employee is injured on or off the employer’s premises 

while actually engaged in furtherance of the employer’s business or affairs.  

 

The operative phrase “actually engaged in the furtherance of the business or 

affairs of the employer,” which is usually expressed as “in the course of 

employment,” must be given a liberal construction. An activity that does not 

further the affairs of the employer will take the employee out of the course and 

scope of employment and serve as a basis for denial of the claim by the WCJ. 

Determining whether an employee is acting in the course of employment at the 

time of an injury is a question of law, which must be based on the findings of fact 

made by the WCJ. 

 

To determine whether Claimant was actually engaged in the furtherance of 

Employer’s business or affairs the court must consider the nature of the 

employment and Claimant’s conduct. 

 

Based upon the WCJ’s credibility determination that claimant was not hired as a 

Security Guard but was solely hired to be an “Event Ambassador”, whose job was 

to sit and remain in the Lexus tent and watch the car, the clamant was not in 

“furtherance of the business or affairs of the employer” at the time of his injury 

where the claimant left his work station and wandered around the premises and 

was found by the WCJ to have “abandoned his position.” 

 

 

 Lewis v. WCAB (Andy Frain Services, Inc.)  No. 1501 C.D. 2010 (Decision by 

Judge Brobson, September 22, 2011) 10/11 
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CREDIT 

 

 The offset provided for pension benefits is only appropriate to the extent that the 

pension is funded by the employer directly liable for payment of compensation.  

The Bureau Regulations provide that the offset is dollar-for-dollar and is 

applicable to both defined benefit and defined contribution plans. 

 

A Defined Benefit Plan is a pension plan in which the benefit level is established 

at the commencement of the plan and actuarial calculations determine the varying 

contributions necessary to fund the benefit at an employee’s retirement. 

 

A defined benefits plan is funded collectively with the employer’s contributions 

pooled in a common trust fund from which all participants receive their benefits.  

The employee receives a said amount based on factors known only at retirement, 

such as length of employment and retirement age. 

 

A Defined Contribution Plan is a pension plan which provides for an individual 

account for each participant for benefits based solely upon the amount of 

accumulated 

contributions and earnings in the participant’s account. 

 

 An employer using a defined benefit plan need not show the actual contributions 

made to a specific account in order to obtain a pension benefit offset but can rely 

upon expert actuarial testimony to meet its evidentiary burden.  

 

Horner v. WCAB (Liquor Control Board) No.2155 C.D. 2010 (Decision by Judge 

McCullough, June 14, 2011). 7/11 

 

 

 Defined benefit pension plans are designed to provide an employee with a set 

benefit amount based on factors known only at retirement, such as length of 

employment and retirement age membership class and final average salary. An 

employee’s actual contributions do not determine the amount of monthly benefits 

a member will receive. Defined benefit plans require employers to contribute such 

amounts to cover the difference between employee contributions and the 

collective pension fund liability. Because the pension guarantees a fixed benefit 

level to an employee, the employer assumes the risks of investment, inadequate 

funding, and member longevity. 

 

The extent to which an employer funded a particular employee’s defined benefit 

pension can only be determined by an actuarial formula.” Since an employer 

cannot provide evidence of actual contributions for the use of an individual 

member of a defined benefit pension plan, it may meet its burden of proof with 

expert actuarial testimony. The Claimant bear some burden of going forward with 

contrary evidence after the employer bearing the initial burden puts forward a 

credible prima facie case through its actuarial evidence. 
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The WCJ therefore committed an error of law by denying Employer’s Petition for 

Offset based upon finding that non-vesting employees were paid their 

contributions plus the four-percent statutory rate of return upon their termination 

resulting in the finding that the employer could not establish what amount the 

Employer contributed to Claimant’s pension. This is because the WCJ rejected the 

experts’ testimony because of “imprecision” in calculating the amount of value of 

the pension benefit offset, but that lack of precision was precisely what this court 

alluded to when adopting its earlier holding that given the imprecision, the 

employer may meet its burden through actuarial evidence.  

 

In fact, the Pa. Supreme Court has recognized the practical necessity of expert 

opinion testimony in matters well beyond lay experience, and that actuarial 

assumptions and calculations may form the basis for a reasoned determination of 

the employer-funded component of a defined-benefit pension. 

 

 The purposes of Section 204(a) to include the reduction of “the cost of workers’ 

compensation by allowing an employer to avoid paying duplicate benefits for the 

same loss of earnings,” and the implicit policy that an injured employee should 

not be required to fund an employer’s workers’ compensation responsibility 

through her own retirement pension.  

 

Under 34 Pa. Code § 123.8(a), an employer is entitled to an offset for money a 

claimant receives from a defined benefit or defined contribution plan to the extent 

the pension is funded by the employer directly liable for payment of workers’ 

compensation benefits. An employer bears the burden of demonstrating the 

“extent” to which it has funded an employee-claimant’s pension. 

 

 School District of Philadelphia v. WCAB (Davis) No. 166 C.D. 2011 (Decision 

by Judge Brobson, December 22, 2011) 1/12 

 

 Section 204(a) of the Act provides for a 50% offset for Social Security old age 

benefits if the injury occurred prior to the claimant receiving Social Security 

benefits.  

 

The offset provided by Section 204(a) for the receipt of Unemployment 

Compensation does not violate the equal protection clause of the Pa. Constitution.  

 

Classification by age does not constitute a suspect classification. Classifications 

that implicate an economic interest are subject to the rational relationship test. 

 

Social Security benefits, in general, replace the wages of an employee who has 

retired. Offsetting Social Security benefits by the percentage contributed by an 

employer is rationally related to the purpose of the workers‟  compensation law. 

Therefore, the “old age” offset provision under Section 204(a) of the Act does not 

violate Article I, Section 1 of the Pennsylvania Constitution on the basis of age. 
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 The Social Security Act clearly distinguishes between old age benefits and 

widow’s benefits. Therefore, it follows that the offset allowed pursuant to Section 

204(a) of the Act applies only to the portion of Social Security benefits available 

to a claimant under Section 402(a) of the Social Security Act, or old age benefits. 

 

  

 

EVIDENCE 

 

 The WCJ did not commit an error of law for refusing to admit into evidence 

autopsy photographs taken by the claimant.  It is well-settled that the admission of 

evidence is within the sound discretion of the WCJ.  In addition, a WCJ may 

properly exclude evidence which is irrelevant, confusing, misleading, cumulative, 

or prejudicial.  The WCJ’s determination regarding the admission of evidence will 

not be reversed without a showing of abuse of discretion. 

 

In this matter, the WCJ did not abuse his discretion because the admission of 

actual photographs taken by the claimant would have been merely cumulative of 

his oral testimony offered before the WCJ.   

 

Washington v. WCAB (Commonwealth of Pennsylvania State Police), No. 476 

C.D. 2010 (Decision by Judge Kelley, January 5, 2011). 2/11 

 

 

 The WCJ relied upon incompetent and hearsay evidence where he found that the 

claimant suffered an aggravation of a pre-existing degenerative condition on the 

basis of the employer medical experts original report notwithstanding the fact that 

the medical expert testified that his original report contained a typographical error 

that he corrected upon being contacted by employers counsel to reflect that the 

claimant did not suffer an aggravation of a pre-existing degenerative condition 

 

Even if the uncorrected sentence were deemed to represent the medical expert’s 

actual opinion, that opinion was recanted. Thus, the so-called “original” opinion is 

equivocal and, as such, worthless. 

 

As a matter of law, a recanted opinion is equivocal and, therefore, incompetent to 

support an award. The WCJ cannot accept an earlier opinion but reject the 

medical expert’s subsequent repudiation of that opinion. 

 

 If a medical expert recants his opinion, his/her testimony is equivocal and cannot 

support a finding. 

 

 Although the WCJ, as the sole arbiter of credibility, the issue raised by relying 

upon a recanted report is that of competency and not credibility .  
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 Mistakes in medical reports are routinely corrected at deposition. A WCJ’s focus 

on one sentence and refusal to accept the correction of that sentence “borders on 

whim” and is an example of a WCJ taking a few words out of context to support a 

decision, which is impermissible. 

 

 It is of no moment that Employer’s counsel brought the mistake to his medical 

expert’s attention. There is nothing untoward about a lawyer questioning his 

expert to get a clarification. Critically, the expert testified that counsel in no way 

influenced his medical opinion or asked him to change that opinion. 

 

 Unequivocal medical evidence is required where it is not obvious that an injury is 

causally related to the work incident. Whether medical evidence is equivocal is 

determined by reviewing the entire testimony of the medical witness, not just one 

sentence.  

 

 The WCJ’s factual findings based upon on the employer’s medical expert’s first 

uncorrected report, which was not admitted into evidence, violated the hearsay 

rule. The expert’s testimony about his “original” written report, which was not 

admitted, was hearsay on hearsay. 

 

 Uncorroborated double hearsay cannot support a factual finding. Further, even if 

the uncorrected report had been admitted into the record, the report itself is 

hearsay and cannot, standing alone, provide competent evidence to support a 

finding that Claimant suffered an aggravation of her disc disease. This is why 

medical reports are followed by deposition testimony.  

 

City of Pittsburgh V. WCAB (Wilson), No. 235 C.D. 2010(Decision by 

Judge Leavitt January 20, 2011) 2/11 

 

 

 The ten day letter sent by the carrier advising the Provider its invoice was being 

downcoded was admissible into evidence before the Hearing officer adjudicating 

the Provider’s Fee Review Petition despite the fact it was unsigned and the 

carrier’s witness testified that she did not personally draft or mail the letter did not 

render the letter inadmissible on hearsay grounds.   

 

This is because a fee review proceeding is not bound by the strict rules of 

evidence.   

 

Nevertheless, the copies of the 10 day letters produced by the insurer fell within 

Pennsylvania’s hearsay exception for business records Pa.R.E. 803(6).  

Accordingly, the insurer was not required to produce the person who drafted the 

letters or the custodian of the letters at the time the entries were made, nor was 

the insurer’s qualifying witness required to have personal knowledge of the 

content of the records.  Instead, since the documents were generated in the 

regular course of business there was no reason to doubt their trustworthiness. 
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Scott H. Jaeger, M.D. v. Bureau Workers’ Compensation Fee Review Hearing 

Office (American Casualty of Reading) c/o. CNA, (No. 2205 C.D. 2010) (decision by 

Judge Leavitt, June 22, 2011). 7/11 

 

 The Claimant was not required to present medical testimony and was properly 

permitted to litigate his Penalty Petition by submission of medical reports. This is 

because Section 422(c) of the Act, allows the use of medical reports in any 

litigation involving 52 weeks or less of disability. Section 422(c) applies where 

the issue is one of disability, i.e., earnings loss. When, as here, the litigation 

involved medical expenses, medical reports were admissible regardless of the 

duration of the disability.  

 

  CVA, Inc. and State Workers’ : Insurance Fund v. WCAB (Riley),  No. 2658 C.D. 

(Decision by Judge Leavitt, October 14, 2011) 11/11 

 

 A party’s failure to testify can support an inference that whatever testimony he 

could have given would have been unfavorable to him. The inference to be drawn 

from a party’s failure to testify serves to corroborate the evidence produced by 

the opposing party. Also, the failure to testify to facts within one’s presumed 

knowledge permits an inference that can erase the equivocal nature of other 

evidence relating to a disputed fact. However a party cannot satisfy its burden of 

proof in a civil cause solely through reliance on the defendant’s failure to testify. 

 

The inference created when a party refuses to testify is not considered evidence 

established by the party with the burden of proof, and therefore does not count in 

calculating whether a party has met its burden in introducing substantial evidence. 

Rather, the inference is directed to the credibility of the evidence presented by the 

party with the burden. 

 

The reason that an adverse inference cannot serve as substantial evidence to 

support a finding of fact is because an adverse inference does not constitute 

evidence. 

 

Therefore, the WCJ’s drawing of an adverse inference resulting from the 

claimant’s refusal to answer whether he was a naturalized citizen or an 

undocumented worker, by invoking his  privilege against self-incrimination under 

the Fifth Amendment to the United States Constitution, could not be the sole 

support of a finding that the Claimant was an undocumented alien that resulted in 

the suspension of claimant’s compensation. 

 

 Kennett Square Specialties v. WCAB (Cruz) No. 636 C.D. 2011 (Decision by 

Judge Brobson, October 19, 2011) 11/11 

 

 

 



 24 

FATAL CLAIM 

 

 In a fatal claim petition, the surviving family member bears the burden of proving all 

of the elements necessary to support an award under the Act.  

 

 To be entitled to benefits, Section 301(c)(1) of the Act, requires that the surviving 

family member demonstrate that the decedent’s injury arose in the course of 

employment and was causally related thereto. 

 

 There are two situations in which an injury may be sustained in the course of 

employment:  

 

The first is where the employee is injured, on or off the employer’s premises, 

while furthering the employer’s business.  

 

The second is where the employee, although not actually working, is on the 

premises under the employer’s control; is required by the nature of his 

employment to be there; and sustains injuries as a result of the condition of the 

premises or operation of the business. 

 

 The WCJ did not commit an error of law, upon finding that the decedent who was at 

home at the time of his fatal head injury did not die in the course and scope of 

employment under the first criteria, where the record was unclear as to how Decedent 

was injured, where Decedent was injured, and at what specific time Decedent was 

injured. Perhaps more importantly, even if the cause, location, and time of Decedent’s 

injury were established, there was nothing in the record demonstrating what Decedent 

was doing when he was injured. 

 

This is despite the fact evidence established that that the Employer approved 

Decedent’s home-office as a secondary work premises, and that Decedent was 

working from his home-office on the date of his death. Claimant’s testimony that 

Decedent slipped and hit his head while outside smoking a cigarette—i.e., attending 

to his personal comfort—or retrieving business mail was speculative at best. 

 

 Werner Deceased v. WCAB (Greenleaf Service Corporation), No. 25 C.D. 2011 

(Decision by Judge Brobson, September 1, 2011) 10/11 

 

 The decedent’s death was compensable where his death resulted from multiple 

intoxication of drugs, which were earlier deemed neither reasonable nor necessary 

by a Utilization Review Determination that was not appealed, because those drugs 

were prescribed for his work related injury and therefore related to the work 

injury. 

 

This is because the Utilization Review process only addresses the reasonableness 

and necessity of medical treatment and not the issue of whether the prescribed 

treatment is casually related to the work injury. URO’s have the authority to 
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decide only the reasonableness or necessity of the treatment at issue. They have 

no jurisdiction, however, over either the causal relationship between the treatment 

under review and the employee’s work-related injury or the issue of whether the 

employee is still disabled.  
 

The issue of causation is separate and distinct from the reasonableness and 

necessity of medical treatment. Since the drugs were prescribed specifically to 

treat pain resulting from the work injury the prescription was related to the work 

injury and the resulting death was related to the work injury and, hence, 

compensable. 

 

 In a fatal claim proceeding, the surviving family member bears the burden of 

proving that the decedent sustained an injury in the course and scope of 

employment and that the decedent’s death was causally related to the work-

related injury. Where a decedent’s death results from medical treatment received 

for a work-related injury, the law regards the decedent’s death as having been 

caused by the work-related injury. Claimant’s burden, therefore, is to show that 

Decedent died as a result of medical treatment that was provided to treat 

Decedent’s work-related injury. 

 

  J.D. Landscaping v. WCAB (Heffernan)  No. 1866 C.D. 2010 (Decision by Judge 

Brobson, December 2, 2011) 1/1 

 

FEE REVIEW 

 

 Section 306(f.1)(5) may be reasonably interpreted to provide two distinct 

alternative time periods for filing an Application for Fee Review:  (1) 30 days 

following notification of a disputed treatment, or (2) 90 days following the 

original billing date. 

 

 Pursuant to Section 306(f.1)(5) of the Act a provider must file an Application for 

Fee Review no more than 30 days following notification of the disputed treatment 

or 90 days following the original billing date of the treatment, whichever is later. 

 

Although the time limitation in 306(f.1)(5) may have passed based on the original 

billing date, if the insurer denies payment of a resubmitted bill, a provider still has 

days following the notification of an insurer’s denial of the resubmitted bill to file 

an Application for Fee Review.  

 

 Moreover, a provider under certain circumstances may file an Application for Fee 

Review more than 90 days after the original billing date when the provider 

receives notification of dispute, giving effect to the first prong of Section 

306(f.1)(5) of the Act.  

 

 If an insurer disputes payment of a resubmitted bill, the provider still had thirty 

(30) days following the notification of the dispute to seek review of the fee 
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dispute. Thus, if the Act’s 90-day limitation had passed, provider still has 30 days 

following the insured’s notification of denial of the resubmitted bill to file an 

Application for Fee Review. 

 

Therefore, the provider’s Application for Fee Review was timely where: 1)  it 

submitted its original bill for payment on January 18, 2007; 2)  on February 21, 

2007 the insurer mailed a check to the provider at a lower amount than that billed 

together with a Notification Of Disputed Treatment dated February 7, 2007, and; 

3)  the provider filed an Application for Fee Review within 85 days of the original 

billing date, which was the date of submission of a clean bill. (A clean bill is a bill 

submitted on proper forms ) 

 

Fidelity & Guaranty Insurance Company v. Bureau of Workers' Comp. 

(Community Medical Center), No. 1766 C.D.  (Decision by Judge Brobson, October 29, 

2010). 2/11 

 

 

 The Hearing Officer, upon ruling on Providers Fee Review Petition, did not 

commit an error of law by reversing the Bureau by finding that the carrier did not 

improperly down code the provider’s bills for VAX-D treatment where the carrier 

downcoded the bills from “miscellaneous physical therapy” to “mechanical 

traction”. 

 

This is because the carrier is permitted to downcode a provider’s billing codes 

pursuant to Section 306(f.1)(3)(viii) , which allows an insurer to change, or 

“downcode,” a provider’s billing codes if the change is consistent with Medicare 

guidelines and the insurer has sufficient information to make the change after 

consulting with the provider.  

 

It is also required that the carrier comply with regulation 127.207, which provides 

that the provider is to be given notification in writing of the proposed changes, the 

facts in support of those changes and the provider is to be given 10 days to 

respond to the notice of the proposed changes. 

 

In this matter, the provider did not respond to the changes within 10 days of 

receiving notification of those changes. 

 

 It is the carrier’s burden to have written evidence of the date notice was sent to the 

provider. 

 

 The ten day letter sent by the carrier advising the Provider its invoice was being 

downcoded was admissible into evidence before the Hearing officer adjudicating 

the Provider’s Fee Review Petition despite the fact it was unsigned and the 

carrier’s witness testified that she did not personally draft or mail the letter did not 

render the letter inadmissible on hearsay grounds.   
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This is because a fee review proceeding is not bound by the strict rules of 

evidence.   

 

Nevertheless, the copies of the 10 day letters produced by the insurer fell within 

Pennsylvania’s hearsay exception for business records Pa.R.E. 803(6).  

Accordingly, the insurer was not required to produce the person who drafted the 

letters or the custodian of the letters at the time the entries were made, nor was 

the insurer’s qualifying witness required to have personal knowledge of the 

content of the records.  Instead, since the documents were generated in the 

regular course of business there was no reason to doubt their trustworthiness. 

 

 The fee review hearing at the hearing officer level, which follows the Bureau 

level, it is a de novo hearing and the Bureau’s investigation is no longer relevant. 

 

The party aggrieved by the Bureau’s resolution of a medical fee review may 

request a de novo proceeding before the hearing officer.  During a hearing review 

hearing, the insurer bears a burden of proving by preponderance of the evidence 

that it acted properly in down coding or reimbursing the provider.   

 

The hearing officer is a fact finder and the Court will not be weighing evidence or 

substitute its credibility determinations for those of the hearing officer. 

 

Scott H. Jaeger, M.D. v. Bureau Workers’ Compensation Fee Review Hearing 

Office (American Casualty of Reading) c/o. CNA, (No. 2205 C.D. 2010) (decision by 

Judge Leavitt, June 22, 2011). 7/11 

 

 The codes and costs assigned to medical procedures must be decided in 

accordance with the fee review established in Section 306(f.1)(5) of the Act, The 

Bureau of Workers’ Compensation, not workers’ compensation judges, oversees 

fee reviews. Therefore, the Claimant did not have to show that the cost of his 

TMR treatments was reasonable to make out his case for penalties. 

 

 

  CVA, Inc. and State Workers’ : Insurance Fund v. WCAB (Riley),  No. 2658 C.D. 

(Decision by Judge Leavitt, October 14, 2011) 11/11 

 

 

 Pursuant to Section 306(f.1) of the Act, a provider may file a fee review 

application within 30 days following notification of disputed treatment if more 

than 90 days elapsed from the original billing date for the treatment subject to the 

fee dispute, whichever is later.  

 

Providers Fee Review Application was not untimely where In May 2009, it 

submitted a detailed bill on the proper forms to Employer, in November 2009 the 

employer sent provider an EOB, which explained why it paid the reduced amount 

for Claimant’s inpatient hospital care and three days after receiving Employer’s 
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EOB but more than 90 days after Provider submitted its bill to Employer Provider 

filed a Fee Review Application challenging the amount of payment.  

 

This is because Employer’s November 2009 EOB, which explained why it paid 

the reduced amount for Claimant’s inpatient hospital care, qualified as 

notification of disputed treatment. Therefore, Provider had 30 days from 

Employer’s EOB to file a Fee Review Application. It did so well within this 

period.  

 

 An employer must pay 100% of a Provider’s fee, irrespective of the Fee Schedule 

if the claimant’s injury and Providers services confirm to the trauma center 

exemption in Section 306(f.1)(10) of the Act and Section 127.128 of the Workers’ 

Compensation Medical Cost Containment regulations, which provide, in pertinent 

part:  

 

(a) Acute care provided in a trauma center or a burn facility is exempt 

from the medical fee caps, and shall be paid based on 100% of usual and 

customary charges if the following apply:  

 

(1)The patient has an immediately life-threatening injury or urgent injury. 

 

(2) Services are provided in an acute care facility… 

 

(d) The determination of whether a patient’s initial and presenting 

condition meets the definition of a life-threatening or urgent injury shall be 

based upon the information available at the time of the initial assessment of 

the patient. A decision by ambulance personnel that an injury is life 

threatening or urgent shall be presumptive of the reasonableness and 

necessity of the transport to a trauma center or burn facility, unless there is 

clear evidence of violation of the ACS triage guidelines. 

 

 The decision by EMS personnel that an injury is immediately life threatening or 

urgent, absent a clear violation of the ACS guidelines, is presumptive of the 

reasonableness and necessity for the transport to a trauma center. 

 

If the patient is initially transported to the trauma center in accordance with the 

ACS triage guidelines, payment for transportation to the trauma center and 

payments for the full course of acute care services by all trauma center personnel, 

and all individuals authorized to provide patient care in the trauma center shall be 

at the provider’s usual and customary charge for the treatment and services 

rendered. 

 

Therefore, the Hearing Officer’s determination that Claimant’s work injuries were 

immediately life-threatening or urgent for purposes of the trauma center 

exemption in Section 306(f.1)(10) of the Act did not constitute an error where the 

Hearing Officer determined Claimant’s injuries met the criteria in Step Four of 
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the ACS triage guidelines for EMS transport to a trauma center and found 

Claimant’s advanced age, his complaints to EMS of severe back pain after falling 

on ice, EMS’ contact with medical command, and EMS’ judgment, collectively 

warranted transfer to a trauma center.  

 

Roman Catholic Diocese of Allentown v. WCAB (Lehigh Valley Health Network) 

No. 2711 C.D. 2010 (Decision by Judge Simpson, October 28, 2011) 11/11 

 

 

 

HEARING LOSS 

 

 Whether an employer is a successor-in-interest to the entity that employer the 

claimant whose assets were acquired depends on the totality of the circumstances 

on how the plant or corporation is acquired; if the circumstances establish that the 

new owner is a successor-in-interest, it is not a new employer. 

 

 With respect to successor liability in this Pennsylvania, it is well-established that 

when one company sells or transfers all of its assets to another company, the 

purchasing or receiving company is not responsible for the debts and liabilities of 

the selling company simply because it acquired the seller’s property. 

 

This general rule of non-liability can be overcome, however, if it is established 

that (1) the purchaser expressly or implicitly agreed to assume liability, (2) the 

transaction amounted to a consolidation or merger, (3) the purchasing corporation 

was merely a continuation of the selling corporation, (4) the transaction was 

fraudulently entered into to escape liability, or (5) the transaction was without 

adequate consideration and no provisions were made for creditors of the selling 

corporation 

 

Therefore, the claimant’s present employer was not the successor-in-interest to 

claimant’s prior employer where the Asset Purchase Agreement provided that it 

was strictly a sale of assets between the two entities and was not intended to be a 

sale of any liabilities. 

 

Because there was no merger or consolidation, the transaction expressly excluded 

workers compensation claims and there was no allegation that the transaction was 

fraud to escape liability to pay compensation or defraud creditors, and there was 

no indication that the sale was not for fair value, the WCAB properly determined 

that claimant’s present employer was not a successor-in-interest and not 

responsible for 100% of Claimants binaural hearing loss but only was responsible 

for the hearing loss attributable to the claimant’s employment with the new 

employer. 

 

 Since the claimant’s employer was not a successor-in-interest responsible for 

100% of claimant’s binaural hearing loss it was not responsible for payment of 
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100% of claimant’s medical expenses because the concept of joint and several 

liability for medical expenses involving hearing loss cases are not embodied in the 

Act. Once it is determined that an employer is liable for an injury under the Act, 

the employer is required to pay a claimants reasonable and necessary medical 

expenses that are causally related to the injury. 

 

 Section 306(c) (8) (IV) of the Act states: 

 

An employer shall be liable only for the hearing impairment caused by 

such employer. If previous occupational hearing impairment or hearing 

impairment from non occupational causes is established at or prior to the 

time of employment, the employer shall not be liable for the hearing 

impairment so established whether or not compensation has previously 

been paid or awarded. 

 

This means that in a hearing loss case, when there is more than one employer 

responsible for a claimants hearing loss, each employer shall be liable only for the 

hearing impairment caused by each employer. 

 

Therefore, since claimant’s employer was only responsible for the hearing loss 

incurred while Claimant was in its employee, the WCAB did not err in modifying 

the WCJ’s order and determining that it was only responsible for 26.61% of 

Claimants related medical expenses representing that portion of Claimants 

hearing loss for which it was responsible. 

 

 

 McClure v. WCAB (Cerro Fabricated Products and PMA Group) No. 388 C.D. 

2011 (Decision by Judge Pellegrini, 2011) 10/11 

 

 

HEART AND LUNG BENEFITS 

 

 Unless there is evidence to the contrary, as a matter of law, when an employer is 

self-insured for Worker’s Compensation purposes, and it is required to pay Heart 

and Lung payments in addition to workers compensation benefits, two-thirds of 

the amount paid automatically represents Worker’s Compensation benefits and 

that self insured is entitled to Supersedeas Fund Reimbursement for the two-thirds 

of the amount paid in Heart and Lung payments that is attributable to Workers’ 

Compensation. 

 

This is because Section 1 of the Heart and Lung Act provides for certain types of 

employees to receive their full rate of salary if they are temporarily disabled due 

to a work-related injury. The Heart and Lung Act also provides that any Worker’s 

Compensation benefits the employee receives or collects while receiving Heart 

and Lung Act benefits are to be turned over to the employer. If this is not done 
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then the employer is to deduct that amount from the employee’s salary which the 

employer pays under the provisions of the Heart and Lung Act.  

 

 Although a self-insured employer, paying a claimant’s full salary as required by 

the Heart and Lung Act would hardly reimburse itself for that portion of the 

claimant’s benefits that represented benefits under the Worker’s Compensation 

Act, this does not mean that two-thirds of the amount paid does not automatically 

represents Worker’s Compensation benefits, thus entitling the self- insured from 

reimbursement form the Supersedeas fund. 

 

 Bureau of Workers Compensation v. WCAB (Excalibur Insurance Management 

Service), No. 376 C.D. 2011 (Decision by Judge Butler, November 17, 2011) 12/11  

 

 

HEART ATTACK 

 

 The decedent did not suffer a fatal heart attack in the course and scope of his 

employment where his heart attack occurred 11 days after the last day he worked 

subsequent to his receipt of a letter from the employer informing him that he was 

being terminated as an employee.   

 

The letter was sent by the employer to the claimant, after the claimant, following 

his involvement in a work injury and his return to regular duty work from light 

duty work, stopped working after the claimant’s attorney wrote to the employer 

advising that the claimant was could not perform any type of manual labor. 

 

 The Act does not impose on employers a risk of compensation for injuries that 

result from a decision to terminate an employee. 

 

 Employers may have legitimate reasons for terminating an employee that are 

 unrelated to a potential workers’ compensation claim. 

 

 Regardless of the location where an employee sustains a fatal injury, a claimant 

must still prove the essential elements to recover under the Act:  (1) that the 

employee’s injury arose in the course and scope of employment, and (2) that the 

injury was related to the employment.  The location of an injury should be merely 

a factor for the Judge to consider. 

 

 When a claimant asserts that he sustained a physical injury because of a psychic 

reaction to work conditions, the abnormal working condition test does not apply.  

Rather, a claimant’s burden is simply to prove that (1) he is suffering from an 

objectively verifiable physical injury, and (2) the injury arose in the course of 

employment and was related thereto. 

 

 Janet Little, dependent of David Little, deceased v. WCAB (B&L Ford/Chevrolet), 

No. 1857 C.D. 2010, (decision by Judge Brobson, January 28, 2011). 8/11 
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 A heart attack that results from a preexisting cardiac condition that is aggravated 

by the claimant’s employment is compensable and the question of whether a heart 

attack occurred within the scope of the claimant’s employment is a question of 

law based on factual findings. In this regard, an employer is liable for a disability 

caused by a combination of work-related and non-work-related factors, so long as 

the claimant establishes that the work-related cause is a substantial contributing 

factor to the disability. 

 

 In cases where the causal connection between a claimant’s work and his injury is 

not obvious, including heart attack cases, the connection must be established by 

unequivocal medical testimony. Whether expert testimony is equivocal is a 

question of law fully reviewable on appeal. 

 

 In making the determination of whether medical testimony is equivocal, the court 

examines the testimony of a witness as a whole and does not take words or 

phrases out of context. A medical expert’s testimony is unequivocal if, after 

providing a foundation, he testifies that he believes or thinks the facts exist. In 

other words, the medical witness must testify not that the injury or condition 

might have or possibly came from the assigned cause but that, in his professional 

opinion, the result in question did come from the assigned cause.  

 

However, the law does not require every utterance which escapes the lips of a 

medical witness on a medical subject to be certain, positive, and without 

reservation or exception. A medical witness’s use of words such as “probably,” 

“likely,” and “somewhat” will not render an opinion equivocal so long as the 

testimony, read in its entirety, is unequivocal and the witness does not recant the 

opinion or belief first expressed. 

 

Therefore, the WCJ committed an error of law upon denying claimant’s Claim 

Petition because he believed claimant’s medical expert testimony was equivocal 

because he testified that “lifting the kegs certainly could have precipitated and 

probably did precipitate the incident” and that it was “very likely that lifting the 

hundred-pound kegs of beer…precipitated the event” because a review of the 

experts entire testimony provided unequivocal medical testimony causally 

connecting the incidents at work to Claimant’s heart attack. 

  

 Bemis v. WCAB (Perkiomen Grille Corp.) No. 2687 C.D. 2010 (Decision by 

Judge McCullough, December 27, 2011) 1/12 

 

 

 

 

 

 

 



 33 

ILLEGAL ALIEN 

 

 A party’s failure to testify can support an inference that whatever testimony he 

could have given would have been unfavorable to him. The inference to be drawn 

from a party’s failure to testify serves to corroborate the evidence produced by 

the opposing party. Also, the failure to testify to facts within one’s presumed 

knowledge permits an inference that can erase the equivocal nature of other 

evidence relating to a disputed fact. However a party cannot satisfy its burden of 

proof in a civil cause solely through reliance on the defendant’s failure to testify. 

 

The inference created when a party refuses to testify is not considered evidence 

established by the party with the burden of proof, and therefore does not count in 

calculating whether a party has met its burden in introducing substantial evidence. 

Rather, the inference is directed to the credibility of the evidence presented by the 

party with the burden. 

 

The reason that an adverse inference cannot serve as substantial evidence to 

support a finding of fact is because an adverse inference does not constitute 

evidence. 

 

Therefore, the WCJ’s drawing of an adverse inference resulting from the 

claimant’s refusal to answer whether he was a naturalized citizen or an 

undocumented worker, by invoking his  privilege against self-incrimination under 

the Fifth Amendment to the United States Constitution, could not be the sole 

support of a finding that the Claimant was an undocumented alien that resulted in 

the suspension of claimant’s compensation. 

 

 A claimant’s status as an undocumented alien worker does not preclude him from 

receiving disability benefits under the Act. Nevertheless, where it is shown that 

the claimant is capable of performing some work, albeit in a modified duty 

capacity, the employer is entitled to a suspension of benefits by reason of the 

claimant’s undocumented status. In such a situation, the employer is not required 

to show job availability as required under Kachinski because it is presumed that 

an undocumented alien cannot work in this country, the rationale behind this rule 

is that the claimant’s loss of earning power is caused by his immigration status, 

not his work-related injury, and, therefore, it would be an exercise in futility to 

require the employer to show available work. 

 

 A claimant’s immigration status is relevant only to determining whether an 

employer is entitled to a suspension, not to whether the claimant’s claim petition 

should be granted. Although Claimant’s claim petition was the only formal 

petition pending before the WCJ, the WCJ correctly treated Employer’s response 

to Claimant’s claim petition as a request for suspension. 
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 It is the employer’s burden in every instance to prove its entitlement to a 

suspension. Therefore, the burden was on Employer to demonstrate Claimant’s 

undocumented status, even in the context of a Claim Petition.   

 

 Commonwealth Court rejected employer’s contention that an employer is not in a 

position to demonstrate a claimant’s immigration status. For instance, the federal 

Immigration Reform and Control Act (IRCA) requires employers, at the time of 

hire, to verify the identity and employment authorization of employees, which 

must be documented by the completion of an I-9 form. See 8 U.S.C. § 1324a. In 

Reinforced Earth Co. v. Workers’ Comp. Appeal Bd. (Astudillo), 570 Pa. 464, 

476, 810 A.2d 99, 106 (2002)., the employer was able to establish the claimant’s 

status as an undocumented alien worker by showing that the claimant failed to 

present to the employer the information the IRCA required in order to 

demonstrate that he was authorized to work in this country.   

 

  Kennett Square Specialties v. WCAB (Cruz) No. 636 C.D. 2011 (Decision by 

Judge Brobson, October 19, 2011) 11/11 

 

IMPAIRMENT RATING EVALUATION (IRE) 

 

 The sole purpose of an IRE is to assess the claimant’s degree of impairment. 

Whether the claimant is recovered or disabled is not relevant. 

 

An IRE that assigns a zero impairment rating to a work injury does not render the 

IRE invalid. This is because the AMA Guides require objective evidence before a 

condition can be rated. 

 

Therefore, WCJ committed an error of law upon denying employer’s Petition for 

Modification based upon an IRE of under 50% where the Bureau appointed IRE 

examiner acknowledged the claimant’s compensable RSD and Brachial Plexus 

injury but rated them as having zero impairment because he did not find objective 

evidence of those conditions, or that they impaired Claimant, on the day of the 

IRE.  

 

Most significantly, the IRE physician did not opine that Claimant had not 

sustained RSD and Brachial Plexus injury and he did not opine that Claimant was 

completely recovered from these conditions. He simply explained that he did not 

find objective evidence of those conditions, or that they impaired Claimant, on the 

day of the IRE. 

 

 Given that an IRE one takes place on one specific day does not render the IRE 

findings invalid because the claimant’s manifests increased symptomatology 

following the performance of the IRE. This is because both the Act and the AMA 

Guides anticipate and, indeed, require an impairment rating to be based on the 

claimant’s condition on a particular day, i.e., the “date of the IRE physician’s 

evaluation.” The IRE produces a snapshot of the claimant’s condition at the time 
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of the IRE, not a survey of the claimant’s work-related injuries over a period of 

time. 

 

Fact that claimant’s medical expert testified to findings of RSD five months after 

the IRE did not render the IRE invalid because this evidence would be relevant if 

Claimant’s full recovery had been at issue. However, it does not undermine the 

validity of the IRE where the issue is degree of impairment, not ability to work.  

 

Moreover, the Bureau designated IRE physician could not rely on another 

physician’s notes to do his IRE, and he certainly could not rely on notes made five 

months after he did the IRE and issued his impairment rating. 

 

 The employer who requests an IRE beyond 60 days following 104 weeks of total 

disability must file a petition to have the claimant’s status changed from total to 

partial. Both the employer and claimant may introduce evidence relevant to a 

claimant’s impairment, without elaborating on the type of evidence needed to 

rebut an IRE done by a Department-appointed physician.  

 

The impairment rating system was developed by the AMA to quantify the 

monetary loss caused by a personal injury in an objective way. The AMA Guides 

have been used by states and the federal government for many years to determine 

eligibility to a variety of workers’ compensation and related benefits. In 

Pennsylvania, initial eligibility for total disability benefits under the Act is based 

upon the opinion of a medical expert, not upon the AMA Guides.  

 

However, the Act uses the impairment rating system to limit the duration of 

benefits. A claimant who has reached maximum medical improvement and has an 

impairment rating below 50 percent will have his status changed from total to 

partial disability. Section 306(a.2) of the Act. At the end of 10 years, or 500 

weeks, the claimant’s benefits terminate unless the claimant persuades a fact 

finder that his impairment rating has risen to at least 50 percent. 

 

Under Section 306(a.2) of the Act, an impairment rating determination is issued 

after an examination by a physician assigned by the Department, who has been 

approved by the Department as a professional trained to conduct IREs and to 

establish impairment ratings using the most recent edition of the AMA Guides. 

The official IRE is not done by a claimant’s physician or by the employer’s 

preferred IME physician. The IRE physician must do a physical examination of 

the claimant using the AMA Guides to assess the level of the claimant’s 

impairment. If an employer’s modification petition is granted, the claimant’s 

benefit status is changed “as of the date of the IRE physician’s evaluation.”  

 

 Commonwealth Court comments in footnote “some commentators counsel 

against using a treating physician to do the IRE. This is because the impairment 

rating system seeks objective and consistent results. It is difficult for the treating 

physician to approach the impairment rating with the desired objectivity”.   
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  Westmoreland Regional Hospital v. WCAB (Pickford)  No. 1188 C.D. 2009  

(Decision by Judge Leavitt, September 23, 2011) 10/11 

 

INJURY 

 

 

 The Act does not impose on employers a risk of compensation for injuries that 

result from a decision to terminate an employee. 

 

 Employers may have legitimate reasons for terminating an employee that are 

 unrelated to a potential workers’ compensation claim. 

 

 Regardless of the location where an employee sustains a fatal injury, a claimant 

must still prove the essential elements to recover under the Act:  (1) that the 

employee’s injury arose in the course and scope of employment, and (2) that the 

injury was related to the employment.  The location of an injury should be merely 

a factor for the Judge to consider. 

 

 Janet Little, dependent of David Little, deceased v. WCAB (B&L Ford/Chevrolet), 

No. 1857 C.D. 2010, (decision by Judge Brobson, January 28, 2011). 8/11 

 

LITATION BY REPORT 

 

 The Claimant was not required to present medical testimony and was properly 

permitted to litigate his Penalty Petition by submission of medical reports. This is 

because Section 422(c) of the Act, allows the use of medical reports in any 

litigation involving 52 weeks or less of disability. Section 422(c) applies where 

the issue is one of disability, i.e., earnings loss. When, as here, the litigation 

involved medical expenses, medical reports were admissible regardless of the 

duration of the disability.  

 

  CVA, Inc. and State Workers’ : Insurance Fund v. WCAB(Riley),  No. 2658 C.D. 

(Decision by Judge Leavitt, October 14, 2011) 11/11 

 

LITIGATION COSTS 

 Section 440(a) of the Act authorizes an award to a claimant for a reasonable sum 

for certain litigation costs. In order for litigation costs to be considered 

reasonable, and thus reimbursable under Section 440(a), they must “relate to the 

matter at issue‟ on which Claimant prevailed.” 

 

The WCJ did not commit an error where he denied counsels request for 

reimbursement of litigation costs for a successfully litigated Petition seeking 

reimbursement of travel expenses where the claimant’s testimony the sole basis 

for the WCJ’s award of travel reimbursement costs whereas the claimant’s 
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medical experts testimony, which generated the litigation cost, was rejected as not 

credible by the WCJ and was not related to the matter at issue on which Claimant 

prevailed. 

 

O'Neill v. WCAB (News Corp.  Ltd.) No. 2203 C.D. 2010 (Decision by Judge 

Kelley, June 15, 2011) 10/11 

 

 

LOSS OF USE 

 

 Claimant’s second petition alleging a specific loss was also properly denied 

where, following the denial of the initial petition alleging specific loss, because 

the Claimant failed to establish that his physical condition changed since the 

Judges February 18, 2000 decision.  

 

This is because Section 403(a) provides that a claimant’s benefits may be 

modified upon proof that the disability of an injured employee has increased, 

decreased, recurred, or has temporarily or finally ceased, or that the status of any 

dependent has changed. 

 

This means to maintain his Petition seeking specific loss benefits, the Claimant 

had the burden to prove, through the presentation of medical evidence, that his 

condition changed the February 18, 2000 decision. In other words, Claimant’s 

case had to begin with the adjudicated facts found by the prior decision and work 

forward in time to show the required change. 

 

Claimant failed to meet his burden because the WCJ specifically found as fact 

that there has not been a material change in Claimant’s physical condition since 

the  February 18, 2000 decision. 

 

 When a claimant alleges that his injury has resolved into a specific loss, he has the 

burden of proving that he has permanently lost the use of his injured body part for 

all practical intents and purposes. A specific loss requires more than just 

limitations upon an injured worker’s occupational activities; a loss of use for all 

practical intents and purposes requires a more crippling injury than one that 

results in a loss of use for occupational purposes.  

 

However, it is not necessary that the injured body part be one hundred percent 

useless in order for the loss of use to qualify as being for all practical intents and 

purposes.  

 

 Whether a claimant has lost the use of a body part, and the extent of that loss of 

use, is a question of fact for the WCJ. Whether the loss is for all practical intents 

and purposes is a question of law. 
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 In order for a claimant to establish that his loss of use is permanent and for all 

practical intents and purposes, the claimant must present medical evidence. 

 

 Where the foundation for the medical evidence is contrary to the established facts 

in the record, or is based on assumptions not in the record, the medical opinion is 

valueless and not competent. 

 

The opinion of the claimant’s medical experts were not competent to support a 

petition alleging specific loss they opined that Claimant’s loss of use of his right 

wrist dated back to the January 12, 1995 wrist fusion and the WCJ had previously 

denied a prior petition filed on November 2, 1998 alleging a  specific loss in a 

decision issued February 18, 2000. 

 

Argyle v. WCAB (John J. Kane McKeesport Regional Center and UPMC Work 

Partners Claims Management) No. 43 C.D. 2011 (Decision by Judge Brobson, 

September 2, 2011) 12/11 

 

MEDICAL BILL AND TREATMENT 

 

 Section 306(f.1)(5) may be reasonably interpreted to provide two distinct 

alternative time periods for filing an Application for Fee Review:  (1) 30 days 

following notification of a disputed treatment, or (2) 90 days following the 

original billing date. 

 

 Pursuant to Section 306(f.1)(5) of the Act a provider must file an Application for 

Fee Review no more than 30 days following notification of the disputed treatment 

or 90 days following the original billing date of the treatment, whichever is later. 

 

Although the time limitation in 306(f.1)(5) may have passed based on the original 

billing date, if the insurer denies payment of a resubmitted bill, a provider still has 

days following the notification of an insurer’s denial of the resubmitted bill to file 

an Application for Fee Review.  

 

 Moreover, a provider under certain circumstances may file an Application for Fee 

Review more than 90 days after the original billing date when the provider 

receives notification of dispute, giving effect to the first prong of Section 

306(f.1)(5) of the Act.  

 

 If an insurer disputes payment of a resubmitted bill, the provider still had thirty 

(30) days following the notification of the dispute to seek review of the fee 

dispute. Thus, if the Act’s 90-day limitation had passed, provider still has 30 days 

following the insured’s notification of denial of the resubmitted bill to file an 

Application for Fee Review. 

 

Therefore, the provider’s Application for Fee Review was timely where: 1)  it 

submitted its original bill for payment on January 18, 2007; 2)  on February 21, 
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2007 the insurer mailed a check to the provider at a lower amount than that billed 

together with a Notification Of Disputed Treatment dated February 7, 2007, and; 

3)  the provider filed an Application for Fee Review within 85 days of the original 

billing date, which was the date of submission of a clean bill. (A clean bill is a bill 

submitted on proper forms ) 

 

Fidelity & Guaranty Insurance Company v. Bureau of Workers' Comp. 

(Community Medical Center), No. 1766 C.D.  (Decision by Judge Brobson, October 29, 

2010). 2/11 

 

 The employer’s failure to file a timely appeal following the receipt of an 

unfavorable UR Determination issued in response to the employer’s prospective 

UR Request that found a Doctors treatment plan included psychotherapy and 

certain medications for major depressive disorder to be reasonable and necessary 

did not impose liability and or collaterally estop the employer from denying 

recognition of  major depressive disorder, which meant the receipt of the 

unfavorable UR Determination did not mean the NCP was amended to recognize 

the diagnoses of  major depressive disorder where the Notice of Compensation 

Payable only recognized a “lower back strain.” 

 

This is because an employer’s voluntary payment of the employee’s medical 

expenses is not an admission of liability. More important, nothing in the case law 

or applicable cost containment regulations suggests that the mere filing of a UR 

request imposes liability on an employer for a specific injury. 

 

Moreover, 34 Pa. Code §127.405 recognizes that there is a distinction between 

paying medical expenses  and accepting a work injury by specifically allowing an 

employer to request utilization review in a medical  only case even where there 

has not been an acknowledgment or determination of liability for a 

 work-related injury, with the caveat that the insurer shall be liable to pay for 

treatment found to be  reasonable or necessary by an uncontested UR 

determination. 

 

             Securitas Security Services  v. WCAB (Schuh) No. 349 C.D. 2010 (Decision by 

Judge McCullough) (5/11) 

 

 

 The Hearing Officer, upon ruling on Providers Fee Review Petition, did not 

commit an error of law by reversing the Bureau by finding that the carrier did not 

improperly down code the provider’s bills for VAX-D treatment where the carrier 

downcoded the bills from “miscellaneous physical therapy” to “mechanical 

traction”. 

 

This is because the carrier is permitted to downcode a provider’s billing codes 

pursuant to Section 306(f.1)(3)(viii) , which allows an insurer to change, or 

“downcode,” a provider’s billing codes if the change is consistent with Medicare 
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guidelines and the insurer has sufficient information to make the change after 

consulting with the provider.  

 

It is also required that the carrier comply with regulation 127.207, which provides 

that the provider is to be given notification in writing of the proposed changes, the 

facts in support of those changes and the provider is to be given 10 days to 

respond to the notice of the proposed changes. 

 

In this matter, the provider did not respond to the changes within 10 days of 

receiving notification of those changes. 

 

 It is the carrier’s burden to have written evidence of the date notice was sent to the 

provider. 

 

 

 The ten day letter sent by the carrier advising the Provider its invoice was being 

downcoded was admissible into evidence before the Hearing officer adjudicating 

the Provider’s Fee Review Petition despite the fact it was unsigned and the 

carrier’s witness testified that she did not personally draft or mail the letter did not 

render the letter inadmissible on hearsay grounds.   

 

This is because a fee review proceeding is not bound by the strict rules of 

evidence.   

 

Nevertheless, the copies of the 10 day letters produced by the insurer fell within 

Pennsylvania’s hearsay exception for business records Pa.R.E. 803(6).  

Accordingly, the insurer was not required to produce the person who drafted the 

letters or the custodian of the letters at the time the entries were made, nor was 

the insurer’s qualifying witness required to have personal knowledge of the 

content of the records.  Instead, since the documents were generated in the 

regular course of business there was no reason to doubt their trustworthiness. 

 

 The fee review hearing at the hearing officer level, which follows the Bureau 

level, it is a de novo hearing and the Bureau’s investigation is no longer relevant. 

 

The party aggrieved by the Bureau’s resolution of a medical fee review may 

request a de novo proceeding before the hearing officer.  During a hearing review 

hearing, the insurer bears a burden of proving by preponderance of the evidence 

that it acted properly in down coding or reimbursing the provider.   

 

The hearing officer is a fact finder and the Court will not be weighing evidence or 

substitute its credibility determinations for those of the hearing officer. 

 

Scott H. Jaeger, M.D. v. Bureau Workers’ Compensation Fee Review Hearing 

Office (American Casualty of Reading) c/o. CNA, (No. 2205 C.D. 2010) (decision by 

Judge Leavitt, June 22, 2011). 7/11 
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 Whether an employer is a successor-in-interest to the entity that employer the 

claimant whose assets were acquired depends on the totality of the circumstances 

on how the plant or corporation is acquired; if the circumstances establish that the 

new owner is a successor-in-interest, it is not a new employer. 

 

 With respect to successor liability in this Pennsylvania, it is well-established that 

when one company sells or transfers all of its assets to another company, the 

purchasing or receiving company is not responsible for the debts and liabilities of 

the selling company simply because it acquired the seller’s property. 

 

This general rule of non-liability can be overcome, however, if it is established 

that (1) the purchaser expressly or implicitly agreed to assume liability, (2) the 

transaction amounted to a consolidation or merger, (3) the purchasing corporation 

was merely a continuation of the selling corporation, (4) the transaction was 

fraudulently entered into to escape liability, or (5) the transaction was without 

adequate consideration and no provisions were made for creditors of the selling 

corporation 

 

Therefore, the claimant’s present employer was not the successor-in-interest to 

claimant’s prior employer where the Asset Purchase Agreement provided that it 

was strictly a sale of assets between the two entities and was not intended to be a 

sale of any liabilities. 

 

Because there was no merger or consolidation, the transaction expressly excluded 

workers compensation claims and there was no allegation that the transaction was 

fraud to escape liability to pay compensation or defraud creditors, and there was 

no indication that the sale was not for fair value, the WCAB properly determined 

that claimant’s present employer was not a successor-in-interest and not 

responsible for 100% of Claimants binaural hearing loss but only was responsible 

for the hearing loss attributable to the claimant’s employment with the new 

employer. 

 

 Since the claimant’s employer was not a successor-in-interest responsible for 

100% of claimant’s binaural hearing loss it was not responsible for payment of 

100% of claimant’s medical expenses because the concept of joint and several 

liability for medical expenses involving hearing loss cases are not embodied in the 

Act. Once it is determined that an employer is liable for an injury under the Act, 

the employer is required to pay a claimants reasonable and necessary medical 

expenses that are causally related to the injury. 

 

 Section 306(c) (8) (IV) of the Act states: 

 

An employer shall be liable only for the hearing impairment caused by 

such employer. If previous occupational hearing impairment or hearing 
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impairment from non occupational causes is established at or prior to the 

time of employment, the employer shall not be liable for the hearing 

impairment so established whether or not compensation has previously 

been paid or awarded. 

 

This means that in a hearing loss case, when there is more than one employer 

responsible for a claimants hearing loss, each employer shall be liable only for the 

hearing impairment caused by each employer. 

 

Therefore, since claimant’s employer was only responsible for the hearing loss 

incurred while Claimant was in its employee, the WCAB did not err in modifying 

the WCJ’s order and determining that it was only responsible for 26.61% of 

Claimants related medical expenses representing that portion of Claimants 

hearing loss for which it was responsible. 

 

 

 McClure v. WCAB (Cerro Fabricated Products and PMA Group) No. 388 C.D. 

2011 (Decision by Judge Pellegrini, 2011) 10/11 

 

 

 

 The WCJ did not commit an error where the WCJ assessed a 50% penalty against 

the employer where it was found the employer unilaterally refused to pay 

$140,876.00 in payments for TMR and failed to avail itself to the remedy of filing 

a Request for a Utilization Review. 

 

 An employer is obligated to pay for reasonable medical expenses that are causally 

related to the work injury. Under Section 306(f.1)(5) of the Act, the employer 

must pay the claimant’s medical bills within 30 days of receiving them, unless the 

employer disputes the reasonableness and necessity of the treatment. If the 

employer believes that the treatment is not reasonable and necessary, it must 

submit the bills for a Utilization Review or face the possibility of a penalty.  

 

 If an employer questions the reasonableness and necessity of medical treatment, 

the employer can submit the bills for a Utilization Review. The Utilization 

Review process is the sole means for determining if treatment is reasonable and 

necessary. Unless bills have gone through utilization review, the WCJ has no 

jurisdiction to rule on their reasonableness and necessity 

 

 If an employer refuses to pay bills because it believes they are not causally related 

to the work injury, the employer runs the risk of being assessed a penalty if the 

WCJ determines that they are, in fact, causally related. 

 

 Section 127.467 of the Medical Cost Containment Regulations requires that 

utilization reviewers “shall apply generally accepted treatment protocols as 

appropriate to the individual case before them.” 34 Pa. Code §127.467 (emphasis 
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added). Thus, whether a particular treatment is generally accepted in the medical 

community is a matter to be determined through Utilization Review, not in a 

penalty proceeding. Employer was required to file a Utilization Review to address 

its objections to the treatment where Employer, not Claimant, bears the burden of 

proof. 

 

 The codes and costs assigned to medical procedures must be decided in 

accordance with the fee review established in Section 306(f.1)(5) of the Act, The 

Bureau of Workers’ Compensation, not workers’ compensation judges, oversees 

fee reviews. Therefore, the Claimant did not have to show that the cost of his 

TMR treatments was reasonable to make out his case for penalties. 

 

  CVA, Inc. and State Workers’ Insurance Fund v. WCAB (Riley), No. 2658 C.D. 

(Decision by Judge Leavitt, October 14, 2011) 11/11 

 

 Section 306(f.1)(1)(i) of the Act provides, in pertinent part: 

 

The employer shall provide payment in accordance with this section for 

reasonable surgical and medical services, services rendered by physicians 

or other health care providers, including an additional opinion when 

invasive surgery may be necessary, medicines and supplies, as and when 

needed. 

 

 Section 306(f.1) (1) (ii) of the Act states: 

 

In addition to the above services, the employer shall provide payment for 

medicines and supplies, hospital treatment, services and supplies and 

orthopedic appliances, and prostheses in accordance with this section.  

 

Pursuant to 306(f.1) (5) of the Act, payment for medical expenses must generally 

be made within 30 days of receipt of the bills. 

 

The extent of an employer’s obligation to pay for orthopedic appliances, i.e. a 

home aquatic therapy pool, will depend upon the specific facts of the case. In 

order to avoid “windfalls,” other circumstances deserve consideration.   For 

example, the Act does not require that an orthopedic device be brand new.  The 

Act will also require the analysis of whether there was viable alternative that was 

less costly. 

 

 The employer was therefore not obliged to pay for installation of an Aquatic 

Home Therapy pool, pursuant to the requirement of 306(f.1) (1) (ii), which 

requires it pay for orthopedic appliances where the Claimant continued to perform 

full-time, modified duty work in a clerical position for Employer and was 

sufficiently mobile to work full-time and to travel to a physical therapy facility to 

receive aquatic therapy. This meant that a viable alternative to a new in-home 

pool exists.  
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The WCJ, upon granting claimant’s Petition to Review a UR Determination, 

committed an error of law upon finding the employer was responsible for 

installation of the home aquatic therapy pool by not considering all the 

circumstances, including circumstances that may relate to an “indispensable 

device” and to “windfalls.” The existence of alternative means and the concern 

for “windfalls” are clearly matters to be evaluated. The cost of the proposed 

“orthopedic appliances” and the current and post-improvement values of 

Claimant’s home were relevant. Moreover, alternatives to brand new construction 

need to be considered. 

 

 In order for the imposition of penalties to be appropriate, a violation of the Act or 

of the rules and regulations issued pursuant to the Act must appear on the record. 

However, the imposition of a penalty is at the discretion of the WCJ. Thus, the 

imposition of a penalty is not required even if a violation of the Act is apparent on 

the record. Because the assessment of penalties, as well as the amount of penalties 

imposed, is discretionary, we will not overturn a penalty on appeal absent an 

abuse of discretion by the WCJ.  

 

A claimant who files a Penalty Petition must first meet his initial burden of 

proving a violation of the Act or the attendant regulations occurred; the burden 

then shifts to the employer to prove the violation did not occur. An employer’s 

unjustified, unilateral withholding of medical expenses in violation of the Act 

triggers the penalty provision at Section 435. 

 

A provider’s failure to submit the required written reports to the employer’s 

insurance carrier did not excuse an employer from penalties for failure to pay bills 

where the carrier did not require medical reports in all instances for payment of 

medical services. The employer was therefore liable for a penalty following its 

failure to pay for prescriptions it did not require medical reports in all instances 

for payment of services.  

 

Commonwealth of Pennsylvania, Department of Transportation and 

CompServices, Inc. v. WCAB (Clippinger), No. 1142 C.D. 2011 (Decision by Judge 

Simpson, December 30, 2011) 1/12  

 

 

 Pursuant to Section 306(f.1) of the Act, a provider may file a fee review 

application within 30 days following notification of disputed treatment if more 

than 90 days elapsed from the original billing date for the treatment subject to the 

fee dispute, whichever is later.  

 

Providers Fee Review Application was not untimely where In May 2009, it 

submitted a detailed bill on the proper forms to Employer, in November 2009 the 

employer sent provider an EOB, which explained why it paid the reduced amount 

for Claimant’s inpatient hospital care and three days after receiving Employer’s 
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EOB but more than 90 days after Provider submitted its bill to Employer Provider 

filed a Fee Review Application challenging the amount of payment.  

 

This is because Employer’s November 2009 EOB, which explained why it paid 

the reduced amount for Claimant’s inpatient hospital care, qualified as 

notification of disputed treatment. Therefore, Provider had 30 days from 

Employer’s EOB to file a Fee Review Application. It did so well within this 

period.  

 

 An employer must pay 100% of a Provider’s fee, irrespective of the Fee Schedule 

if the claimant’s injury and Providers services confirm to the trauma center 

exemption in Section 306(f.1)(10) of the Act and Section 127.128 of the Workers’ 

Compensation Medical Cost Containment regulations, which provide, in pertinent 

part:  

 

(a) Acute care provided in a trauma center or a burn facility is exempt 

from the medical fee caps, and shall be paid based on 100% of usual and 

customary charges if the following apply:  

 

(1)The patient has an immediately life-threatening injury or urgent injury. 

 

(2) Services are provided in an acute care facility… 

 

(d) The determination of whether a patient’s initial and presenting 

condition meets the definition of a life-threatening or urgent injury shall be 

based upon the information available at the time of the initial assessment of 

the patient. A decision by ambulance personnel that an injury is life 

threatening or urgent shall be presumptive of the reasonableness and 

necessity of the transport to a trauma center or burn facility, unless there is 

clear evidence of violation of the ACS triage guidelines. 

 

 The decision by EMS personnel that an injury is immediately life threatening or 

urgent, absent a clear violation of the ACS guidelines, is presumptive of the 

reasonableness and necessity for the transport to a trauma center. 

 

If the patient is initially transported to the trauma center in accordance with the 

ACS triage guidelines, payment for transportation to the trauma center and 

payments for the full course of acute care services by all trauma center personnel, 

and all individuals authorized to provide patient care in the trauma center shall be 

at the provider’s usual and customary charge for the treatment and services 

rendered. 

 

Therefore, the Hearing Officer’s determination that Claimant’s work injuries were 

immediately life-threatening or urgent for purposes of the trauma center 

exemption in Section 306(f.1)(10) of the Act did not constitute an error where the 

Hearing Officer determined Claimant’s injuries met the criteria in Step Four of 
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the ACS triage guidelines for EMS transport to a trauma center and found 

Claimant’s advanced age, his complaints to EMS of severe back pain after falling 

on ice, EMS’ contact with medical command, and EMS’ judgment, collectively 

warranted transfer to a trauma center.  

 

Roman Catholic Diocese of Allentown v. WCAB (Lehigh Valley Health Network) 

No. 2711 C.D. 2010 (Decision by Judge Simpson, October 28, 2011) 11/11 

 

 

MEDICAL TESTIMONY 

 

 The WCJ relied upon incompetent and hearsay evidence where he found that the 

claimant suffered an aggravation of a pre-existing degenerative condition on the 

basis of the employer medical experts original report notwithstanding the fact that 

the medical expert testified that his original report contained a typographical error 

that he corrected upon being contacted by employers counsel to reflect that the 

claimant did not suffer an aggravation of a pre-existing degenerative condition 

 

Even if the uncorrected sentence were deemed to represent the medical expert’s 

actual opinion, that opinion was recanted. Thus, the so-called “original” opinion is 

equivocal and, as such, worthless. 

 

As a matter of law, a recanted opinion is equivocal and, therefore, incompetent to 

support an award. The WCJ cannot accept an earlier opinion but reject the 

medical expert’s subsequent repudiation of that opinion. 

 

 If a medical expert recants his opinion, his/her testimony is equivocal and cannot 

support a finding. 

 

 Although the WCJ, as the sole arbiter of credibility, the issue raised by relying 

upon a recanted report is that of competency and not credibility .  

 

 Mistakes in medical reports are routinely corrected at deposition. A WCJ’s focus 

on one sentence and refusal to accept the correction of that sentence “borders on 

whim” and is an example of a WCJ taking a few words out of context to support a 

decision, which is impermissible. 

 

 It is of no moment that Employer’s counsel brought the mistake to his medical 

expert’s attention. There is nothing untoward about a lawyer questioning his 

expert to get a clarification. Critically, the expert testified that counsel in no way 

influenced his medical opinion or asked him to change that opinion. 

 

 Unequivocal medical evidence is required where it is not obvious that an injury is 

causally related to the work incident. Whether medical evidence is equivocal is 

determined by reviewing the entire testimony of the medical witness, not just one 

sentence.  
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 The WCJ’s factual findings based upon on the employer’s medical expert’s first 

uncorrected report, which was not admitted into evidence, violated the hearsay 

rule. The expert’s testimony about his “original” written report, which was not 

admitted, was hearsay on hearsay. 

 

 Uncorroborated double hearsay cannot support a factual finding. Further, even if 

the uncorrected report had been admitted into the record, the report itself is 

hearsay and cannot, standing alone, provide competent evidence to support a 

finding that Claimant suffered an aggravation of her disc disease. This is why 

medical reports are followed by deposition testimony.  

 

City of Pittsburgh V. WCAB (Wilson), No. 235 C.D. 2010(Decision by 

Judge Leavitt January 20, 2011) 2/11 

 

 

 The WCJ did not commit an error upon terminating the claimant’s compensation 

after the parties stipulated that the claimant suffered a compensable injury 

notwithstanding the fact that the employer’s medical expert conceded on cross-

examination that post work related lumbar surgery the claimant might have back 

pain with a change in weather down the road, recommended back stretching 

exercises post surgery and replied, in response to a hypothetical question, that if 

the claimant was taking Ibuprofen only for residual back pain he could not say it 

wasn’t  “the employer’s responsibility to take care of that.” 

 

This is because testimony by the employer’s medical expert as to the existence of 

the claimant’s complaints of pain does not require the WCJ to find for the 

claimant. A termination is appropriate where the employer’s medical expert 

unequivocally testifies that the claimant is fully recovered, can return to work 

without restriction and that there are no objective medical findings which either 

substantiate the claims of pain or connect them to the work injury. 

 

 The granting of an Employer’s Petition for Termination requires (1) medical 

testimony that the claimant is fully recovered; (2) medical testimony that the 

claimant can return to work without restrictions; and (3) medical testimony that 

there are no objective medical findings to substantiate the claim of pain. 

 

The medical expert is not required to opine that there was no objective evidence 

to support Claimant’s complaints of pain. There are no “magic words” for a 

medical expert’s testimony. Rather, the court considers the expert’s testimony in 

its entirety to determine whether a termination was warranted. 

 

In this matter the medical experts opinion that Claimant may “have some back 

pain with change in the weather” from time to time did not support an inference 

that he found objective medical findings for Claimant’s pain.  
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Likewise, the WCJ did not commit an error by finding the medical experts 

recommendation that claimant perform back strengthening stretching exercises 

since he made this recommendation to anyone who has undergone back surgery. 

 

Schmidt v. WCAB (IATSE Local 3), No. 1100 C.D. 2010 (Decision by Judge 

Leavitt, December 15, 2010) 5/11 

 

 Although a WCJ, as fact finder, has exclusive power over questions of credibility 

and evidentiary weight, the Judge’s credibility determinations cannot serve to 

preclude the Court from determining whether an expert’s testimony was 

equivocal.  Questions relating to equivocality of an expert’s testimony are 

questions of law fully subject to the Court’s review. 

 

Whether or not medical evidence is equivocal involves a determination of its 

competency, not its credibility.  Even if the entire testimony of the claimant’s 

medical expert has been accepted as credible by the WCJ, it would not be 

sufficient to support an award reinstating benefits if it was equivocal.  Medical 

testimony is equivocal if it is less than positive or merely based on possibilities.  

Upon determining whether medical testimony is equivocal, the Court must review 

the medical testimony as a whole.  Medical testimony will be deemed 

incompetent if it was equivocal. 

 

The WCJ committed an error of law by granting the claimant’s Claim Petition for 

closed period and suspending the claimant’s compensation as of the date the 

employer offered the claimant his pre-injury job, where the employer’s medical 

expert’s testimony, though found credible, was equivocal.  

 

 Employer’s medical expert’s testimony was equivocal on the issue of recovery 

where he opined: 1)  the claimant should undergo an exercise-oriented physical 

therapy program; 2) opined the claimant should be able to return full duty upon 

completion of four weeks of physical therapy, which he viewed as a prophylactic 

and preventive measure and; 3) opined claimant was able to work in a light to 

moderate setting that should be changed in approximately four weeks to full-time 

duty without restrictions. 

  

Potere v. WCAB (KEMCORP) No. 1349 C.D. 2010 (decision by Judge 

McCullough, May 20, 2011). 6/11 

 

 The claimant’s medical expert’s testimony did not support his Petition for 

Reinstatement where the doctor’s opinions were based upon the incorrect 

information that the claimant was disabled by his work injury because he had 

earlier attempted to return to his regular job but could not do it and this testimony 

directly contradicted the claimant’s owned signed stipulation of facts wherein the 

claimant had agreed he became disabled due to non-work related reasons. 
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 A claimant upon filing a Petition for Reinstatement was bound by the established 

facts established by the stipulation and was required to show that something 

changed in his condition or circumstances after the WCJ’s decision adopting the 

stipulation. 

 

 A claimant seeking a reinstatement of suspended benefits must prove that the 

reason for the suspension no longer exists.  In general, the claimant has burden of 

proving that: 

 

1. His earning power, or disability, is once again adversely effected by his 

work injury, and 

2. That the new disability is related to the original injury. 

 

Upper Darby Township v. WCAB (Nicastro), No. 1285 2010 (decision by Judge 

Leavitt, March 17, 2011). 7/11 

 

 There is no requirement in the law that the WCJ’s decision be “well-reasoned” in 

the sense that a reviewing court agrees with the reasoning offered. The reasoned 

decision requirement is simply that the WCJ must articulate some objective 

reasoning to facilitate appellate review of the same. The decision is a reasoned 

one which does, indeed, facilitate effective appellate review.  

 

While the law does not require that a decision be “well reasoned,” it does require 

that the decision be free from abuse of discretion, and free from material legal 

error. 

 

 The WCJ, upon denying the claimant’s Petition for Reinstatement, did not author 

a reasoned decision where he made the erroneous presupposition that use of the 

term “degenerative” automatically rules out a finding of causal connection to a 

prior work injury, which it does not. On several prior occasions, the 

Commonwealth Court has established the principle that mere reference to the 

“degenerative nature” of a claimant’s injury is insufficient in ruling out work-

relatedness, as the Court has made the determination that a degenerative condition 

may be activated or accelerated by work-related trauma. In other words, 

degenerative changes may be attributable to a claimant’s work injury. A diagnosis 

that a condition is “degenerative” merely describes the condition, and does not, in 

itself, address the issue of causation. 

 

Therefore the WCJ committed an error of law where he failed to distinguish 

between degenerative disability produced by work-related trauma, and 

degenerative disability which is not related to Claimants work where the 

claimant’s medical expert testified that Claimants degenerative disability was the 

natural progression of her original work injury.. In failing to recognize the 

distinction between degenerative disability produced by work-related trauma and 

non-work-related degenerative disability, the WCJ erred by misreading claimant’s 

medical expert’s testimony and the misapplication of the law as a result. 
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 Although generally a WCJ may disregard the testimony of any witness, even 

though the testimony is uncontradicted, he does not have the discretion to 

capriciously disregard competent evidence without a reasonable explanation or 

without specifically discrediting it.  At the very least the findings and conclusions 

of the fact finder must have a rational basis in the evidence of record and 

demonstrate an appreciation and correct application of underlying principles of 

substantive law to that evidence. .When a WCJ rejects uncontradicted evidence 

and makes findings or conclusions which have no rational basis in the evidence of 

record, that WCJ capriciously disregards competent evidence. Simply stated, a 

WCJ may not  reject credible and uncontradicted medical evidence without 

explaining why the evidence is rejected. 

 

Furthermore, a capricious disregard of evidence occurs when the fact-finder 

deliberately ignores relevant, competent evidence. 

 

The WCJ disregarded competent evidence where she rejected claimant medical 

expert’s unrefuted testimony based upon a misapplication of the law. 

 

Green v. WCAB (US Airways), No. 2539 C.D. 2010 (Decision by Judge Butler, 

August 22, 2011) 9/11 

 

 An employer’s expert need not say “magic words” in providing his opinion that a 

claimant’s work injury is fully resolved such that he can return to work. However, 

medical testimony is equivocal if it is vague, leaves doubt, is less than positive or 

is based upon possibilities. 

 

 The WCJ committed an error of law upon granting the employer’s Petition for 

 Termination where the claimant’s treating physician, who testified on behalf of 

 the employer and was the only medical witness to testified, offered equivocal 

 testimony on the issue of whether the claimant was recovered where he: 

 

 Responded to the question whether the claimant’s spinal cord following 

surgery had returned to its pre-existing state by answering “It’s hard to 

say… there can be some permanent damage.”-  

 

 If there was any permanent damage to Claimant’s spinal cord from the 

 surgery that was done to address the work injury, then Claimant could 

 not have been fully recovered from the work injury. 

 

 When asked whether he considered the surgery a success, he stated his 

belief that it was successful because Claimant has not “declined in 

function insofar as his ability to use his hands and/or his ability to walk 

with regard to the surgery itself.” 
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  The medical witness deemed the surgery a success because it did not 

 make Claimant’s ability to function worse than before the surgery. 

 Moreover, he never testified that the  surgery relieved any numbness or 

 tingling Claimant might have experienced in his extremities. Such 

 testimony is not unequivocal that Claimant is fully recovered from his 

 work injury. 

 

 With regard to Claimant’s pain, he testified, “I think that his pain that he 

was having pre-operatively nearly completely resolved for the most part. 

That is his arm pain and to a large degree his—much of his neck 

symptoms.” 

 

  To say that Claimant’s arm and neck pain “nearly completely resolved for 

 the most part”  is the same as saying the pain had not fully resolved. 

 

 With regard to an MRI he testified, it didn’t “ show any significant 

pressure on the spinal cord itself.”.  

 

 Such testimony demonstrates that there was some pressure on Claimant’s 

 spinal cord a year after the surgery, which is not unequivocal testimony 

 that Claimant is fully recovered from his work injury. 

 

 Miller v. WCAB (Peoplease Corp.) No. 204 C.D. 2011 (Decision by Judge 

Friedman, October 11, 2011) 11/11. 

 

 In order for a claimant to establish that his loss of use is permanent and for all 

practical intents and purposes, the claimant must present medical evidence. 

 

 Where the foundation for the medical evidence is contrary to the established facts 

in the record, or is based on assumptions not in the record, the medical opinion is 

valueless and not competent. 

 

The opinion of the claimant’s medical experts were not competent to support a 

petition alleging specific loss they opined that Claimant’s loss of use of his right 

wrist dated back to the January 12, 1995 wrist fusion and the WCJ had previously 

denied a prior petition filed on November 2, 1998 alleging a  specific loss in a 

decision issued February 18, 2000. 

 

Argyle v. WCAB (John J. Kane McKeesport Regional Center and UPMC Work 

Partners Claims Management) No. 43 C.D. 2011 (Decision by Judge Brobson, 

September 2, 2011) 12/11 

 

 Where an expert's opinion is based on an assumption that is contrary to the 

established facts of record, that opinion is incompetent. However, a medical 

expert’s opinion is not rendered incompetent unless it is solely based on 

inaccurate or false information. It is well established that the opinion of a medical 



 52 

expert must be viewed as a whole, and that inaccurate information will not defeat 

that opinion unless it is dependent on those inaccuracies. The question of the 

competency of evidence is one of law and fully subject to our review 

 

A medical expert who bases his or her opinion on a factual assumption that is 

inconsistent with a previously decided medical fact may be ruled legally 

incompetent. 

 

The claimant, did not fulfill his burden of proof by producing competent medical 

testimony in support of his Petition for Reinstatement, which was filed following 

the granting in 2006 of the employer’s Petition for Termination, where the 

claimant’s medical experts opinions on causation were legally insufficient 

because the expert was unaware of and, therefore, did not even consider or 

address the November 2006 Decision granting Employer’s Termination. This 

meant that the doctor’s opinions on causation were contrary to the established 

facts of record and are based on inaccuracies. 

 

 Namani v. WCAB (A. Duie Pyle) No. 552 C.D. 2011 (Decision by Judge Cohn 

Jubelirer, December 6, 2011) 1/12 

 

 In cases where the causal connection between a claimant’s work and his injury is 

not obvious, including heart attack cases, the connection must be established by 

unequivocal medical testimony. Whether expert testimony is equivocal is a 

question of law fully reviewable on appeal. 

 

 In making the determination of whether medical testimony is equivocal, the court 

examines the testimony of a witness as a whole and does not take words or 

phrases out of context. A medical expert’s testimony is unequivocal if, after 

providing a foundation, he testifies that he believes or thinks the facts exist. In 

other words, the medical witness must testify not that the injury or condition 

might have or possibly came from the assigned cause but that, in his professional 

opinion, the result in question did come from the assigned cause.  

 

However, the law does not require every utterance which escapes the lips of a 

medical witness on a medical subject to be certain, positive, and without 

reservation or exception. A medical witness’s use of words such as “probably,” 

“likely,” and “somewhat” will not render an opinion equivocal so long as the 

testimony, read in its entirety, is unequivocal and the witness does not recant the 

opinion or belief first expressed. 

 

Therefore, the WCJ committed an error of law upon denying claimant’s Claim 

Petition because he believed claimant’s medical expert testimony was equivocal 

because he testified that “lifting the kegs certainly could have precipitated and 

probably did precipitate the incident” and that it was “very likely that lifting the 

hundred-pound kegs of beer…precipitated the event” because a review of the 
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experts entire testimony provided unequivocal medical testimony causally 

connecting the incidents at work to Claimant’s heart attack. 

  

 Bemis v. WCAB (Perkiomen Grille Corp.) No. 2687 C.D. 2010 (Decision by 

Judge McCullough, December 27, 2011) 1/12 

 

 

NOTICE 
 

 Whether an employee has complied with the notice requirements set forth by the 

Act is a question of fact to be determine by the WCJ. 

 

The WCJ did not commit an error of law where he concluded that the claimant 

did not provide timely notice in support of his Claim Petition where the WCJ, 

who as the ultimate fact finder is empowered to determine witness credibility and 

evidentiary weight, found credible the employer fact witnesses who cumulatively 

testified credibly that the employer had not received notice of claimant’s June 

2005 incident prior to receiving an email from the claimant on October 23, 2007, 

which was the date the claimant was terminated for cause. 

 

Hershgordon v. WCAB (Pep Boys, Manny, Moe & Jack), No. 2031 C.D. 2010 

(Decision by Judge Butler, February 8, 2011). 3/11 

 

 Pennsylvania Supreme Court reverses the Commonwealth Court and holds that 

the Commonwealth Court committed an error by finding that the claimant, upon 

giving notice of her injury, did not give a reasonably precise description of her 

injury as required by the notice provision of Section 312 of the Act. 

 

What constitutes adequate notice pursuant to Section 312 is a fact-intensive 

inquiry, taking into consideration the totality of the circumstances.  Although 

Section 312 requires a claimant to inform his or her employer that the claimant 

received a work-related injury at a specified time and place, the notice only need 

be conveyed in ordinary language, can take into consideration the context and 

setting of the injury, and may be provided over a period of time or a series of 

communications, if the exact nature of the injury and its work-relatedness is not 

immediately known by the claimant. 

 

Section 312 does not require that notice be given in a single communication or 

that conversations between the employee and employer be considered in isolation.  

The exact diagnosis is not necessary in order for an employee to provide adequate 

notice of the work injury to the employer.  Rather, only a reasonably precise 

description of the injury is required. 

 

 A short-term disability form that indicates the claimant did not believe her injuries 

were work related and listed additional ailments was not dispositive on the issue 

of notice where the claimant was not aware of her medical diagnosis or that her 



 54 

injury was work related until she subsequently saw her treating physician who 

made her aware of the work relatedness of her symptomatology. 

 

Therefore, the claimant gave timely notice where, while still employed by the 

employee, she informed them, in ordinary language, that she suffered pain in her 

hand and left work as a result of the pain.  The context of that communication 

provided the employer information concerning the time and place of claimant’s 

injury, as it occurred while claimant was at work.  Claimant’s complaint to her 

supervisor provided the employer with a reasonable description of her work injury 

and indicated the time and place at which it occurred.  Although, at the time she 

initially informed her employer of her hand injuries, the claimant was unaware 

those injuries were work related, when she learned from her doctor that her 

injuries were work related, she informed her employer via voice message that she 

had work related problems.  Therefore, the employer was aware that the claimant 

suffered a work related problem and knew that she had not returned to work since 

January of 2005 when she left work complaining of her hand injuries. 

 

 Notice is a prerequisite to receiving workers’ compensation benefits and the 

claimant bears the burden of demonstrating that proper notice was given.  

Sections 311 and 312 of the Act govern the timing and content of the notice.  

Section 311 provides that an employee has 120 days from the date of the injury, 

or from the date the employee learns that the injury is work related, to provide 

notice to the employer of the work related injury.  Section 312 requires that notice 

inform the employer that a certain employee received an injury, described in 

ordinary language, in the course of his employment on or about a specified time, 

at or near a place specified. 

 

Thus, the plain language of the statute sets forth, generally, what is required of an 

injured employee in informing the employer of a work related injury. 

 

 The Pennsylvania Supreme Court notes in a footnote that pursuant to Section 

406.1(a), once an employer has received sufficient notice of a work related injury, 

or knows of a work related injury, it must either promptly investigate the 

circumstances of the injury and determine if compensation is due, or risk 

sanctions for failing to conduct an investigation and promptly pay benefits.  

Section 406.1(a)’s prompt investigation requirement is triggered not only when a 

Claim Petition is filed, but when the injury is reported or known to the employer.  

The only responsibility of the employee is that he or she gives notice of the injury 

to the employer unless the employer already has knowledge of the occurrence. 

 

 Gentex Corporation and Gallagher Bassett Services v. WCAB (Morack), No. 33 

MAP 2010 (Decision by Justice Todd, July 20, 2011). 8/11 
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NOTICE OF COMPENSATION DENIAL 

 

 An employer’s untimely issuance of a Notice of Denial with the Box 4 checked 

off that was issued on June 6, 2007 following the claimant’s work injury of April 

4, 2006, which acknowledged the claimant suffered a work injury in the form of a 

lumbar strain and sprain, did not preclude the WCJ from denying the claimant’s 

Claim Petition based upon the WCJ’s finding that the claimant did not credibly or 

persuasively establish that he sustained a disabling work injury. 

 

This is because a claimant who files a Claim Petition bears the burden of proving 

all of the elements necessary to support an award of benefits.  Thus, a claimant 

must establish that he sustained an injury during the course of his employment 

and that he is disabled as a result of that injury.  For purposes of workers’ 

compensation benefits, the term disability is synonymous with loss of earning 

power.  The claimant’s burden to prove disability never shifts to the employer.   

 

Therefore, when an employer issues a Notice of Compensation Denial which 

acknowledges an injury but disputes disability, the claimant remains with the 

burden to prove he is entitled to indemnity. 

 

Morrison v. WCAB (Rothman Institute), No. 403 C.D. 2010 (Decision by Judge 

McCullough, November 23, 2010). 4/11 

 

 

 Generally, an employer must issue an NCP or NCD within twenty-one days of 

notice of a work injury. Where an employer is uncertain whether a claim is 

compensable or is uncertain of the extent of its liability under the Act, the 

employer may comply with the Act by initiating compensation payments without 

prejudice and without admitting liability by issuing a NTCP, as Employer did in 

this case. Although an employer may controvert the claim at any time after 

issuing the NTCP, the employee is entitled to a maximum of ninety days of 

temporary compensation at the rate fixed in the notice until such time as the 

employer issues timely notices stopping and denying compensation as set forth in 

section 406.1(d)(5) and (6) of the Act.  

 

An employer may properly file an NCD when it disputes a claimant’s disability, 

even though it does not dispute that a work-related injury has occurred. In fact, 

the NCD form provides an employer with the option of acknowledging the 

occurrence of a work-related injury but declining to pay compensation benefits on 

the basis that the claimant is not disabled as a result of the work injury.  Even 

when an employer issues the Notice of Compensation Denial, which 

acknowledges an injury but disputes disability, the claimant who has filed the 

Claim Petition maintains the burden to prove he is entitled to benefits. 

 

 In an original Claim Petition the claimant bears the burden of proving all of the 

elements necessary to support an award of benefits.  The claimant must establish 
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that he sustained an injury during the course of his employment in that he is 

disabled as a result of that injury.   

 

For purposes of workers’ compensation benefits, the term disability is 

synonymous with loss of earning power.  The claimant’s burden to prove 

disability never shifts to the employer, this burden remains with the claimant 

throughout pendency of the Claim Petition.  Even when an employer issues a 

Notice of Compensation Denial which acknowledges an injury but disputes 

disability, the claimant maintains the burden to prove he is entitled to benefits.  

Moreover, if the WCJ determines that the evidence supports a finding of disability 

only for a closed period, the WCJ is free to make such a finding. 

 

Potere v. WCAB (KEMCORP) No. 1349 C.D. 2010 (decision by Judge 

McCullough, May 20, 2011). 6/11 

 

NOTICE OF COMPENSATION PAYABLE 

 

 

 Commonwealth Court, following granting of Claimant’s Petition for 

Reconsideration, holds, the date of an NCP does not preclude the termination, 

suspension or modification of benefits as of a date that predates the filing of an 

NCP. 

 

 An NCP acknowledges the existence of a work injury, and it can limit this 

acknowledgement to a “medical only” NCP, meaning that the injury did not result 

in a loss of earning power. An NCP can also acknowledge that the work injury 

requires both medical compensation and disability compensation. 

 

 The NCP frames the issues in a termination or suspension proceeding. A 

termination of compensation, which ends both medical and disability benefits, 

will not be granted unless the claimant is recovered from each and every injury 

listed in the NCP. A suspension of disability benefits is appropriate where the 

claimant continues to need medical treatment for the injuries listed in the NCP but 

is able to work. 

 

 The Principle of Beissel v. Workmen’s Compensation Appeal Board (John 

Wanamaker, Inc.), 502 Pa. 178, 465 A.2d 969 (1983) does not apply to the 

scenario where the employer alleges the claimant was recovered on a date prior to 

the date it issued the NCP. The principle established in Beissel is that an employer 

is bound by the contents of its own NCP. The employer cannot repudiate the 

substance of its own NCP and its acceptance of liability for a work injury. 

 

In this matter the Employer did not disavow Claimant’s disabling work injury, as 

did the employer in Beissel. Employer did not repudiate the contents of its NCP 

by asserting that Claimant was neither injured nor disabled by her work injury. 
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Rather, it sought only to prove that Claimant had fully recovered from the work 

injury described in the NCP. 

 

 Court reasons it does not advance sound policy, or any provision of the Act, to 

have the date of an NCP’s issuance stand as an absolute barrier to a termination of 

benefits for a claimant who is fully recovered. 

 

First, such a holding exalts form over substance. 

 

Second, the Act establishes penalties where an employer has violated the 

Act. Employer’s failure to issue the NCP in accordance with the deadline in 

the regulation at 34 Pa. Code §121.7(a) may subject it to a penalty. 

However, nowhere does the Act or the regulation state that failure to issue 

a timely NCP can result in a permanent award of disability benefits, 

notwithstanding a claimant’s full recovery. 

 

Third, preventing an employer from proving a claimant’s recovery prior to 

the date an NCP issued will discourage employers from issuing NCP’s. 

 

City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (Decision by Judge 

Leavitt, July 26, 2011). 8/11 

 

 

PENALTY  

 

 The WCJ committed an error of law by finding that the employer presented an 

unreasonable contest by delaying payment of compensation following issuance of 

the WCJ’s interlocutory order, which found the claimant was an employee rather 

then an independent contractor, until after the WCJ issued her final order where 

the WCJ bifurcated issues raised by claimant’s Claim Petition after the parties 

stipulated to disability but left open the issue of whether the claimant was 

employee or an independent contractor of the employer.  

 

 This is because the employer the WCJ by determining that Employer’s contest 

 became unreasonable as of the date of her July 9, 2008 interlocutory decision 

 conflated the concepts of failure to pay benefits when due – a violation of the Act 

 – with forcing the claimant to prove things which are not legitimately disputed – 

 an unreasonable contest.  

 

Where an employer fails to pay benefits which are due, it is subject to the 

imposition of penalties; when it unnecessarily extends the litigation, it is subject 

to the payment of counsel fees. These are distinct sanctions provided by the Act 

for distinct types of improper behavior. 

 

 Section 440(a) of the Act states, “where a claimant succeeds in a litigated case 

reasonable counsel fees are awarded against the employer, as a cost, unless the 
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employer meets its burden of establishing facts sufficient to prove a reasonable 

basis for the contest.”  The award of attorney fees is mandatory under Section 

440(a) unless the employer meets its burden. In determining whether a contest is 

reasonable, we must look to the totality of the circumstances. Generally, a contest 

is reasonable if it is prompted by a genuinely disputed issue rather than to harass a 

claimant. When circumstances change, an employer’s response to the change in 

circumstances must be reasonable.  

 

 Grady v. WCAB (Lutz t/a Top of the Line: Roofing, Uninsured Employers: 

Guaranty Fund and ACS Claims: Service), No. 16 C.D. 2011 (Decision by  

 Judge Leadbetter, August 5, 2011) 9/11 

 

 

 The WCJ did not commit an error where the WCJ assessed a 50% penalty against 

the employer where it was found the employer unilaterally refused to pay 

$140,876.00 in payments for TMR and failed to avail itself to the remedy of filing 

a Request for a Utilization Review. 

 

 Under Section 435(d)(i) of the Act, the WCJ is empowered to assess a penalty of 

up to 50 percent for violations of the Act involving “unreasonable or excessive 

delays.” Here, the WCJ found that the delay resulting from Employer’s refusal to 

pay Claimant’s medical bills for TMR was unreasonable and excessive, and opted 

in his discretion to assess a 50 percent penalty. The WCJ acted as permitted by the 

Act and was not required to consider any other factors in assessing the penalty. 

 

 In a penalty petition proceeding, the claimant has the burden of proving that a 

violation of the Act occurred.  

 

 An employer is obligated to pay for reasonable medical expenses that are causally 

related to the work injury. Under Section 306(f.1)(5) of the Act, the employer 

must pay the claimant’s medical bills within 30 days of receiving them, unless the 

employer disputes the reasonableness and necessity of the treatment. If the 

employer believes that the treatment is not reasonable and necessary, it must 

submit the bills for a Utilization Review or face the possibility of a penalty.  

 

 If an employer refuses to pay bills because it believes they are not causally related 

to the work injury, the employer runs the risk of being assessed a penalty if the 

WCJ determines that they are, in fact, causally related. 

 

 Section 127.467 of the Medical Cost Containment Regulations requires that 

utilization reviewers “shall apply generally accepted treatment protocols as 

appropriate to the individual case before them.” 34 Pa. Code §127.467 (emphasis 

added). Thus, whether a particular treatment is generally accepted in the medical 

community is a matter to be determined through Utilization Review, not in a 

penalty proceeding. Employer was required to file a Utilization Review to address 
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its objections to the treatment where Employer, not Claimant, bears the burden of 

proof. 

 

 The codes and costs assigned to medical procedures must be decided in 

accordance with the fee review established in Section 306(f.1)(5) of the Act, The 

Bureau of Workers’ Compensation, not workers’ compensation judges, oversees 

fee reviews. Therefore, the Claimant did not have to show that the cost of his 

TMR treatments was reasonable to make out his case for penalties. 

 

 The Claimant was not required to present medical testimony and was properly 

permitted to litigate his Penalty Petition by submission of medical reports. This is 

because Section 422(c) of the Act, allows the use of medical reports in any 

litigation involving 52 weeks or less of disability. Section 422(c) applies where 

the issue is one of disability, i.e., earnings loss. When, as here, the litigation 

involved medical expenses, medical reports were admissible regardless of the 

duration of the disability.  

 

  CVA, Inc. and State Workers’ : Insurance Fund v. WCAB (Riley),  No. 2658 C.D. 

(Decision by Judge Leavitt, October 14, 2011) 11/11 

 

 

 In order for the imposition of penalties to be appropriate, a violation of the Act or 

of the rules and regulations issued pursuant to the Act must appear on the record. 

However, the imposition of a penalty is at the discretion of the WCJ. Thus, the 

imposition of a penalty is not required even if a violation of the Act is apparent on 

the record. Because the assessment of penalties, as well as the amount of penalties 

imposed, is discretionary, we will not overturn a penalty on appeal absent an 

abuse of discretion by the WCJ.  

 

A claimant who files a Penalty Petition must first meet his initial burden of 

proving a violation of the Act or the attendant regulations occurred; the burden 

then shifts to the employer to prove the violation did not occur. An employer’s 

unjustified, unilateral withholding of medical expenses in violation of the Act 

triggers the penalty provision at Section 435. 

 

A provider’s failure to submit the required written reports to the employer’s 

insurance carrier did not excuse an employer from penalties for failure to pay bills 

where the carrier did not require medical reports in all instances for payment of 

medical services. The employer was therefore liable for a penalty following its 

failure to pay for prescriptions it did not require medical reports in all instances 

for payment of services.  

 

Commonwealth of Pennsylvania, Department of Transportation and 

CompServices, Inc. v. WCAB (Clippinger), No. 1142 C.D. 2011 (Decision by Judge 

Simpson, December 30, 2011) 1/12  
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PENNSYLVANIA RULES OF CIVIL PROCEDURE 

 

 The Pennsylvania Rules of Civil Procedure do not apply in workers’ 

compensation proceedings.  Therefore, the Judge did not err in denying claimant’s 

Motion for Summary Judgment. 

 

Hershgordon v. WCAB (Pep Boys, Manny, Moe & Jack), No. 2031 C.D. 2010 

(Decision by Judge Butler, February 8, 2011). 3/11 

 

POSITIVE WORK ORDER(VIOLATION)  
 

 The Claimant bears the initial burden of proving a right to compensation and 

proving all necessary elements to support an award. Once that burden is met, the 

burden shifts to employer to prove, in defense, that a claimant was in violation of 

a positive work order when the claimant was injured. 

 

In order to assert this defense, the employer must prove: (1) the injury, was in 

fact, caused by the violation of the order or rule; (2) the employee actually knew 

of the order or rule; and (3) the order or rule implicated an activity not connected 

with the employee's work duties. 

 

The affirmative defense that a claimant's act violated a positive work order  is 

essentially a claim that the injury which a claimant sustained  was not an injury 

which arose in the course of employment. Acts which are in direct hostility to, 

and in defiance of, positive orders of the employer are not compensable. 

 

The employer fulfilled its burden of proving the claimant’s injury resulted from 

the violation of a positive work order, and was therefore not compensable, where 

the claimant supervisor told him before he struck a bowling ball with a sledge 

hammer, which resulted in an injury to his eye, while waiting for a delivery of 

asphalt after his supervisor told Claimant to “knock it off, or stop” and also told 

the claimant that he would not take him to the hospital if Claimant were injured. 

 

Here the employer showed that the claimant knew about the order because the 

claimant was specifically told by Foreman to “knock it off” and the order 

implicated an activity not connected with the employee’s work duties because  the 

activity of hitting the bowling ball was not connected to claimant’s work duties. 

 

 Habib v. WCAB(John Roth Paving Pavemasters) No. 2612 C.D. 2010 (Decision 

by Judge Cohn Jubelirer, August 12, 2011) 11/11 
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PSYCHIATRIC INJURY 

 

 The claimant, who was employed as a member of the Forensic Services Unit and 

participated in investigations of graphic murders, including the graphic death of 

children, was not entitled to the granting of his Claim Petition alleging 

posttraumatic stress disorder because the claimant was not subjected to abnormal 

working conditions. 

 

Although it was unusual for the claimant to view photographs and attend the 

autopsy of a maimed cadaver of an infant, such activities did not constitute the 

requisite abnormal working conditions to support an award for compensation 

benefits due to the nature of the claimant’s work. 

 

 Although testimony may be presented may be presented that certain officers such 

as the claimant never witnessed horrible trauma and/or death that testimony is not 

dispositive.  The determining factor is what is extraordinary or abnormal for a 

person in the same line of work.  When an individual claimant employed as a 

police office has not previously encountered a particular type of event one may 

expect the police officer become involved in, that experience is merely 

subjectively abnormal for the claimant. 

 

 A party filing a claim petition for workers’ compensation benefits must prove that 

the alleged injury is both work-related and disabling. Because psychological 

injuries are highly subjective, the occurrence of the injury and its cause must be 

adequately established. Where the alleged psychological injury was not 

precipitated by physical injury, the claimant must establish by objective evidence 

that he suffered a psychological injury and that the injury was more than a 

subjective reaction to normal working conditions.  

 

Even if a claimant adequately identifies actual (not merely perceived or imagined) 

employment events which have precipitated psychiatric injury, the claimant must 

still prove the events to be abnormal before he can recover. 

 

Whether the working conditions are or are not abnormal is a question which 

relates to the cause of the injury. Case law in Pennsylvania makes clear that while 

abnormal working conditions may be sufficient to link the injury to the 

employment, subjective reactions to normal working conditions will not. The 

rationale for this rule is that while some circumstances by their nature may cause 

psychic injury, others would not work such an injury on a healthy psyche unless 

there were other elements at play. Accordingly, the court directs its attention to 

distinguishing between what actually took place at the work place and what was a 

subjective reaction to those real events. Only when the court is satisfied that the 

actual events could cause a psychic injury, have they held the awarding of 

benefits was proper. 
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Psychic injury cases are highly fact-sensitive and for actual work conditions to be 

considered abnormal, they must be considered in the context of the specific 

employment. Whether findings of fact support a conclusion that the claimant has 

been exposed to abnormal working conditions is a question of law that is fully 

reviewable on appeal. 

 

The job of police officer is one which is inherently highly stressful. Although a 

claimant in a normally highly stressful working environment such as a police 

officer may not have a higher burden of proof, it is often more difficult to 

establish abnormal working conditions in a job that is, by its nature, highly 

stressful. The claimant must establish that the incident that caused his mental 

injury is so much more stressful and abnormal than the already stressful incidence 

of that position. 

 

 A claimant who alleges an aggravation of a preexisting psychiatric condition is 

still required to demonstrate by objective evidence that his posttraumatic stress 

disorder is more than a subjective reaction to normal working conditions in order 

to recover benefits under the Act. 

 

Washington v. WCAB (Commonwealth of Pennsylvania State Police), No. 476 

C.D. 2010 (Decision by Judge Kelley, January 5, 2011). 2/11 

 

 The Pennsylvania Supreme Court grants the Claimant’s Petition for Allowance of 

Appeal which was filed following the Commonwealth Courts holding that the 

claimant, who was a state Trooper, did not suffer a compensable psychiatric 

injury, diagnosed as posttraumatic stress disorder, where he struck and killed a 

woman who, dressed entirely in black, stepped in front of his car while he was 

traveling on Interstate 81 resulting in the death to the woman and where, 

following the accident the Police Officer attempted to resuscitate the woman 

through mouth-to-mouth resuscitation notwithstanding the fact that woman was 

bleeding profusely from the mouth. 

 

The Commonwealth Court had reasoned that the claimant had failed to show that 

his psychiatric injury resulted from an extraordinary event or an abnormal 

working condition.  

 

The court frames the issue pending before it as follows: 

 

Whether the Commonwealth Court erred as a matter of law in concluding 

that the Claimant was not exposed to abnormal working conditions when the 

WCJ found that he was exposed to an unusual event which made his job more 

stressful than it had been 

 

Payes v. WCAB, (Cmwlth. of PA/State Police) No. 804 MAL 2010 (May 17, 2011, 

Per Curiam) 6/11 
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 When a claimant asserts that he sustained a physical injury because of a psychic 

reaction to work conditions, the abnormal working condition test does not apply.  

Rather, a claimant’s burden is simply to prove that (1) he is suffering from an 

objectively verifiable physical injury, and (2) the injury arose in the course of 

employment and was related thereto. 

 

 Janet Little, dependent of David Little, deceased v. WCAB (B&L Ford/Chevrolet), 

No. 1857 C.D. 2010, (decision by Judge Brobson, January 28, 2011). 8/11 

 

 

 When the claimant alleges a psychic injury, “he must prove that he was exposed 

to abnormal working conditions and that his psychological problems are not a 

subjective reaction to normal working conditions.” Psychic injury cases are highly 

fact-sensitive and the working conditions must be considered in the context of the 

specific employment. 

 

While there is no bright-line test or a generalized standard, we consider whether 

the working conditions were foreseeable or could have been anticipated.  

 

If the employer provided training to its employees on how to handle a specific 

working condition, that working condition could have been anticipated. 

 

Therefore, where the clamant worked in a state liquor store in a high crime 

neighborhood the claimant was not subject to abnormal working conditions where 

employer provided Claimant with training on workplace violence – some of 

which was specifically geared toward robberies and thefts – as well as “pamphlets 

and educational tools on the handling of a robbery.” Given these facts, the 

Claimant could have anticipated being robbed at gunpoint.  

 

 When determining whether a working condition is abnormal, the court considers 

the frequency of its occurrence in the specific industry.  

 

In this matter Employer presented uncontested evidence that there had been 99 

robberies of its southeastern Pennsylvania retail stores since 2002, which equates 

to 15 robberies per year or more than one per month. Given the frequency 

Employer’s stores had been robbed and the proximity of the recent incidents, 

robberies of liquor stores is a normal condition of retail liquor store employment 

in today’s society. 

   

 

PA Liquor Control Board V. WCAB(Kochanowicz), No. 760 C.D. 2010  

( Decision by Judge Pellegrini, May 11, 2011) 10/11 
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REASONED DECISION 

 

 Absent the circumstance where a credibility assessment may be said to have been 

tied to the inherently subjective circumstance of witness demeanor, some 

articulation of the actual objective basis for the credibility determination must be 

offered for the decision to be a ‘reasoned’ one which facilitates effective appellate 

review.  

 

The reasoned decision section of Section 422(a) does not permit a party to 

challenge or second-guess the WCJ’s reasons for credibility determinations. 

Unless made arbitrarily or capriciously, a WCJ’s credibility determinations will 

be upheld on appeal. The WCJ is free to accept or reject, in whole or in part, the 

testimony of any witness including medical witnesses. 

 

Shannopin Mining Company v. WCAB(Sereg), No.  1185 C.D. 2010 (Decision by 

Judge Butler, January 6, 2011). 2/11 

 

 

 There is no requirement in the law that the WCJ’s decision be “well-reasoned” in 

the sense that a reviewing court agrees with the reasoning offered. The reasoned 

decision requirement is simply that the WCJ must articulate some objective 

reasoning to facilitate appellate review of the same. The decision is a reasoned 

one which does, indeed, facilitate effective appellate review.  

 

While the law does not require that a decision be “well reasoned,” it does require 

that the decision be free from abuse of discretion, and free from material legal 

error. 

 

 The WCJ, upon denying the claimant’s Petition for Reinstatement, did not author 

a reasoned decision where he made the erroneous presupposition that use of the 

term “degenerative” automatically rules out a finding of causal connection to a 

prior work injury, which it does not. On several prior occasions, the 

Commonwealth Court has established the principle that mere reference to the 

“degenerative nature” of a claimant’s injury is insufficient in ruling out work-

relatedness, as the Court has made the determination that a degenerative condition 

may be activated or accelerated by work-related trauma. In other words, 

degenerative changes may be attributable to a claimant’s work injury. A diagnosis 

that a condition is “degenerative” merely describes the condition, and does not, in 

itself, address the issue of causation. 

 

Therefore the WCJ committed an error of law where he failed to distinguish 

between degenerative disability produced by work-related trauma, and 

degenerative disability which is not related to Claimants work where the 

claimant’s medical expert testified that Claimants degenerative disability was the 

natural progression of her original work injury.. In failing to recognize the 

distinction between degenerative disability produced by work-related trauma and 
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non-work-related degenerative disability, the WCJ erred by misreading claimant’s 

medical expert’s testimony and the misapplication of the law as a result. 

 

Green v. WCAB (US Airways), No. 2539 C.D. 2010 (Decision by Judge Butler, 

August 22, 2011) 9/11 

 

REINSTATEMENT 

 

 A claimant who filed had Petition for Reinstatement after his compensation was 

suspended by virtue of a  Stipulation wherein the claimant agreed that he was now 

disabled due to a non-work related injury meaning his earning power was 

impacted by both a work injury and a non-work related injury, had the burden to 

prove that there had been a change of physical condition or circumstances since 

the last proceeding addressing the nature and extent of disability.  

 

 The claimant was required to show that the non-work related injury was no 

longer disabling and that the work related injuries now causing the loss of earning 

power. 

 

 The claimant did not fulfill his burden of proof in support of his Petition for 

Reinstatement where in prior litigation the claimant stipulated that after he 

returned to his pre-injury job in October 2004 he missed no time from work 

because of his work injury and that he left work in December 2004 for reasons 

unrelated to his work injury, which means the claimant would have continued to 

perform his pre-injury job without restrictions but for his non-work related 

problems.  The claimant had to show that the reason for his suspension of his 

benefits in December 2004 no longer existed in order to reinstate his total 

disability benefits,  

 

 Where a claimant’s earning power is affected by both a work injury and a non-

work injury, the claimant seeking reinstatement must prove that “there has been a 

change of physical condition or circumstances since the last legal proceeding 

addressing the nature and extent of the disability 

 

 The claimant’s medical expert’s testimony did not support his Petition for 

Reinstatement where the doctor’s opinions were based upon the incorrect 

information that the claimant was disabled by his work injury because he had 

earlier attempted to return to his regular job but could not do it and this testimony 

directly contradicted the claimant’s owned signed stipulation of facts. 

 

 A claimant upon filing a Petition for Reinstatement was bound by the established 

facts established by the stipulation and was required to show that something 

changed in his condition or circumstances after the WCJ’s decision adopting the 

stipulation. 
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 A claimant seeking a reinstatement of suspended benefits must prove that the 

reason for the suspension no longer exists.  In general, the claimant has burden of 

proving that: 

 

1. His earning power, or disability, is once again adversely effected by his 

work injury, and 

2. That the new disability is related to the original injury. 

 

Upper Darby Township v. WCAB (Nicastro), No. 1285 2010 (decision by Judge 

Leavitt, March 17, 2011). 7/11 

 

 A claimant whose benefits are suspended upon a return to a light-duty job is 

ordinarily entitled to a reinstatement of benefits if he is subsequently separated 

from his employment. However, reinstatement will be denied if the employer can 

demonstrate that employment is available within the claimant’s restrictions or 

would have been available but for the circumstances which merit allocation of the 

consequences of the discharge to the claimant, such as the claimant’s lack of good 

faith. Whether the claimant was discharged for conduct evidencing a lack of good 

faith is a question for the WCJ, as fact finder, to determine. 

 

A claimant is entitled to a reinstatement upon his discharge, but only where the 

discharge is not based upon the conduct of the claimant.  

 

The WCJ did not commit an error of law upon denying the claimant’s Petition for 

Reinstatement Petition where the claimant, upon return to modified duty, was 

discharged by the employer because surveillance evidence showed Claimant to be 

performing activities well beyond his asserted “severe limitations” and to be 

running a home improvement business, notwithstanding the clamant had returned 

the Bureau forms denying outside employment or income. 

 

 An employer is required to pay total disability benefits until it can provide the 

claimant a job within his capabilities or establish that there is work in the job 

market that he can perform. Not being candid but, rather, misrepresenting what a 

claimant can do will lead an employer to pay total disability benefits to which the 

claimant is not entitled. This is a serious breach of trust.  

 

 Where Employer proved that Claimant misrepresented his abilities and the facts 

around his self-employment, he was not entitled to a reinstatement of benefits. 

 

 A claimant need not be aware of a work rule in order to have a discharge be 

considered his responsibility. 

 

Here the claimant was dismissed because he told the Bureau, Employer and 

medical professionals that he did not work and could not work because of his 

physical limitations notwithstanding surveillance that showed otherwise. Lying 

about matters material to one’s compensation eligibility does not require a 
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specific work rule before a WCJ can find, as fact, that a discharge was the result 

of misconduct. 

 

 Sauer v. WCAB (Verizon Pennsylvania, Inc.) No. 1316 C.D. 2010 (Decision by 

Judge Leavitt, June 15, 2011) 9/11 

 

 When the burden is on a claimant to prove an injury in the course of employment, 

surveillance films are properly admitted for the purpose of impeaching the 

claimant’s testimony and/or the claimant’s evidence. 

 

 The Claimant did not fulfill his burden of proving continuing disability in support 

of his Petition for Reinstatement, where following a suspension of compensation 

the claimant alleged a recurrence as of November 1, 2006,  and the WCJ upon 

reviewing surveillance, concluded based upon surveillance taken on April 24, 

2008 that the claimant did not testify credibly on April 24, 2008 that he continued 

to suffer disabling pain and therefore, suspended the claimant’s compensation as 

of April 24, 2008. 

 

 Where an injured worker petitions for reinstatement, he needs to establish that 

“his or her earning power is once again adversely affected by his or her disability, 

and that such disability is a continuation of that which arose from his or her 

original claim.” 

 

 Because every reinstatement is different, the claimant’s  burden of proof will be 

 different. 

 

Where the claimant seeks reinstatement following the elimination of a light duty 

job the burden then shifts to the party opposing the reinstatement petition. In order 

to prevail, the opposing party must show that the claimant’s loss in earnings is not 

caused by the disability arising from the work-related injury. This burden may be 

met by showing that the claimant’s loss of earnings is, in fact, caused by the 

claimant’s bad faith rejection of available work with in the relevant required 

medical restrictions or by some circumstances barring receipt of benefits that is 

specifically described under provisions of statutory law or the Courts decisional 

law.   

 

Where the claimant seeks a reinstatement premised upon the allegation of the 

recurrence of a work injury and not the layoff from a light duty job, the employer 

did not have the burden of proof.  It was the claimant’s burden to prove that the 

pain had persisted, not dissipated, through the pendency of the litigation of the 

Petition for Reinstatement proceeding.  

 

 Where the employer files a petition to reduce a claimant’s benefits, thus placing 

the burden upon the employer, surveillance is inadequate evidence standing alone. 

Rather, the video must be examined by a physician or vocational specialist who 
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can offer evidence of what kind of jobs the claimant can do, other than his pre-

injury job.  

 

Likewise, where the employer has filed a termination or suspension petition, a 

video will not be sufficient to satisfy the employer’s burden of proof. 

 

 Soja v. WCAB(Hillis-Carnes Engineering Associates) No. 455 C.D. 2011  

(Decision by Judge Leavitt, November 7, 201) 12/11 

 

 In order to modify benefits on the theory that a claimant’s disability has reduced 

or ceased due to an improvement of physical ability, it is first necessary that the 

employer’s petition be based upon medical proof of a change in the claimant’s 

physical condition. Only then can the WCJ determine whether the change in 

physical condition has effectuated a change in the claimant’s disability, i.e., the 

loss of his earning power. Further, by natural extension it is necessary that, where 

there have been prior petitions to modify or terminate benefits, the employer must 

demonstrate a change in physical condition since the last disability determination. 

Absent this requirement a disgruntled employer or claimant could repeatedly 

attack what he considers an erroneous decision of the WCJ by filing petitions 

based on the same evidence ad infinitum, in the hope that one referee would 

finally decide in his favor. 

 

Argyle v. WCAB (John J. Kane McKeesport Regional Center and UPMC Work 

Partners Claims Management) No. 43 C.D. 2011 (Decision by Judge Brobson, 

September 2, 2011) 12/11 

 

 Where an expert's opinion is based on an assumption that is contrary to the 

established facts of record, that opinion is incompetent. However, a medical 

expert’s opinion is not rendered incompetent unless it is solely based on 

inaccurate or false information. It is well established that the opinion of a medical 

expert must be viewed as a whole, and that inaccurate information will not defeat 

that opinion unless it is dependent on those inaccuracies. The question of the 

competency of evidence is one of law and fully subject to our review 

 

A medical expert who bases his or her opinion on a factual assumption that is 

inconsistent with a previously decided medical fact may be ruled legally 

incompetent. 

 

The claimant, did not fulfill his burden of proof by producing competent medical 

testimony in support of his Petition for Reinstatement, which was filed following 

the granting in 2006 of the employer’s Petition for Termination, where the 

claimant’s medical experts opinions on causation were legally insufficient 

because the expert was unaware of and, therefore, did not even consider or 

address the November 2006 Decision granting Employer’s Termination. This 

meant that the doctor’s opinions on causation were contrary to the established 

facts of record and are based on inaccuracies. 



 69 

 

 Pursuant to Section 413(a) of the Act, a WCJ may reinstate a claimant’s workers 

compensation benefits upon proof that the claimant’s disability has increased or 

recurred.  

 

A claimant seeking reinstatement of benefits following a termination carries a 

heavy burden because the claimant has been adjudicated to be fully recovered. In 

order to prevail on a reinstatement petition after workers compensation benefits 

have been terminated, a claimant must establish that his disability “has increased 

or recurred since the prior decision and that his physical condition has changed in 

some manner. 

 

The claimant must prove a change in his physical condition by precise and credible 

evidence of a more definite and specific nature than that upon which initial 

compensation was based and the change must be shown to have occurred after the 

date of the claimant’s total physical recovery. 

 

 

 Namani v. WCAB (A. Duie Pyle) No. 552 C.D. 2011 (Decision by Judge Cohn 

Jubelirer, December 6, 2011) 1/12 

 

 A claimant is entitled to a reinstatement of compensation irrespective of the fact 

she voluntarily quit her job, where the WCJ found that Claimant’s condition had 

changed following her voluntary termination such that Claimant could no longer 

perform the job with Employer. 

 

 In cases involving a reinstatement of benefits after a suspension for failure to 

pursue an available job in good faith, the claimant must prove a change in his or 

her condition such that he or she could no longer perform the job that served as 

the basis for the suspension. 

 

A claimant may seek reinstatement following a suspension where the claimant 

proves that his earning power is once against adversely affected by his disability 

through no fault of his own. “Fault” refers to a claimant’s failure to pursue work 

in good faith.   

 

Allen v. WCAB (Delaware County SPCA, Inc.), No. 1170 C.D. 2011  

(Decision by Judge Friedman, December 29, 2011) 1/12 

 

 

RETIREMENT 

 

 The WCJ’s determination that the claimant did not voluntarily remove himself 

from the workforce was supported by substantial evidence where the Judge, 

though not specifically discussing the issue of voluntary withdrawal from the 
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workforce, found that the claimant had been totally disabled from coal workers’ 

pneumoconiosis and had had zero earning power since April 18, 2002. 

 

 A disability which forces a claimant out of the workforce and into retirement is 

compensable under the Act.  But where the claimant suffers a disability which has 

no effect upon his earning power, no entitlement to benefits arises under the Act. 

 

Where the claimant has not engaged in the light-duty work which was found to be 

available and consistent with his physical limitations in connection with the award 

of compensation for partial disability, his burden will be greater. First, depending 

upon the circumstances, the claim may be vulnerable to denial on the basis of 

voluntarily retirement. Second, the claimant will not be afforded the benefit of the 

presumption of total disability from an inability to perform an existing light-duty 

job. Rather, the claimant is in the position of having to prove a negative - that 

there are no jobs available in which he could work consistent with his physical 

limitations. In this setting, medical testimony which concedes that a claimant 

retains the physical ability to accomplish light-duty work, with no vocational or 

other form of assessment as to why such work is not available, will be deemed 

fatal to the claim. 

 

Shannopin Mining Company v. WCAB(Sereg), No.  1185 C.D. 2010 (Decision by 

Judge Butler, January 6, 2011). 2/11 

 

 Upon analyzing an allegation of voluntary retirement case, the claimant’s failure 

to seek employment is relevant only after the employer initially proves that the 

claimant has voluntarily retired from the workforce.  An employer cannot rely 

upon claimant’s failure to seek work to prove a voluntary retirement from the 

workforce because the claimant has no duty to seek work until the employer 

meets its burden to show a voluntary retirement.  Until the employer proves a 

voluntary retirement, the employer had a duty to make job referrals to the 

claimant. 

 

An employer may meet its initial burden of proving a voluntary retirement by 

showing:  (1) there is no dispute that the claimant is retired; (2) the claimant has 

accepted a retirement pension; or (3) the claimant has accepted a pension and 

refused suitable employment. 

 

In this matter the WCJ committed an error by suspending the claimant’s 

compensation based upon finding the claimant had retired where the claimant 

disputed that she was retired, the claimant had not accepted a retirement pension 

and the claimant had not refused suitable work. 

 

 The receipt of Social Security Disability Benefits, by itself, does not prove the 

claimant voluntarily removed herself from the workforce.  Social security 

Disability Benefits are given to those who are unable to engage in any substantial 

gainful activity because of a medically determinable impairment which lasts for 
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twelve months and is so severe that the individual is not only unable to do his 

previous work but cannot, considering his age, education, and work experience, 

engage in any other kind of substantial gainful work which exists in the national 

economy. Thus, the receipt of social security disability benefits is actually not 

evidence that a person voluntarily withdrew from the workforce, but, rather, is 

evidence that the person’s work injury took them out of the labor market. 

 

Keene v. WCAB (Ogden Corp.), No. 1421 C.D. 2010 (Decision by Judge Friedman, 

May 19, 2011). 6/11 

 

 

REVIEW PETITION 

 

 The WCJ did not commit an error of law by amending a Notice of Compensation 

Payable to add additional injuries that existed at a time the Notice of 

Compensation Payable was issued where the employer filed a Petition for 

Termination within three years of the last payment of compensation 

notwithstanding the fact that the claimant’s Petition to Review was filed more 

than three years following the last payment of the compensation, because the 

Notice of Compensation Payable was reviewed to add injuries that existed at the 

time the Notice of Compensation Payable and the first paragraph of Section 41 

3permits WCJ in the course of proceedings under any petition pending before him 

to amend a Notice of Compensation Payable if it was in any material incorrect. 

That is, the first paragraph applies to petitions that seek to make “corrective 

amendments”. 

 

 This should be distinguished from the second paragraph of Section 413 which 

applies to consequential injuries, i.e., injuries that occurred as a result of the work 

injury after the issuance of the Notice of Compensation Payable. 

 

The second paragraph of Section 413 does not contain the same language that 

would permit the WCJ to amend the Notice of Compensation Payable in the 

course of proceedings under any petition pending before him.  The second 

paragraph of Section 413 specifically states “no Notice of Compensation Payable, 

agreement or award shall be reviewed, or modified or reinstated, unless the 

petition is filed with the department within three years after the date of the most 

recent payments of compensation made prior to the filing of such petition.” 

 

 The language of the first paragraph Section 413, which is the premise for this 

Court’s holding, states:   

 

A workers’ compensation judge may, at any time, review and modify or set 

aside a notice of compensation payable and an original or supplemental 

agreement or upon petition filed by either party with the department, or in 

the course of the proceedings under any petition pending before such 

workers’ compensation judge, if it be proved that such notice of 
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compensation payable or agreement was in any material respect 

incorrect. 

 

 This is contrasted by the second paragraph of Section 413, which states:  

 

A workers’ compensation judge designated by the department may, at any 

time, modify, reinstate, suspend, or terminate a notice of compensation 

payable, an original or supplemental agreement or any award of the 

department or its workers’ compensation judge, upon petition filed by 

either party with the department, upon proof that the disability of an 

injured employe has increased, decreased, recurred, or has temporarily or 

finally ceased, or that the status of any dependent has changed. . . . 

Provided, That, except in the case of eye injuries, no notice of 

compensation payable, agreement or award shall be reviewed, or 

modified, or reinstated, unless a petition is filed with the department 

within three years after the date of the most recent payment of 

compensation made prior to the filing of such petition. . . . And provided 

further, That where compensation has been suspended because the 

employe’s earnings are equal to or in excess of his wages prior to the 

injury that payments under the agreement or award may be resumed at 

any time during the period for which compensation for partial disability 

is payable, unless it be shown that the loss in earnings does not result 

from the disability due to the injury. 

 

The first paragraph of Section 413 applies when a party is seeking to correct a 

Notice of Compensation Payable to add injuries that existed at the time the NCP 

was issued, and the second paragraph applies when a party is seeking to expand a 

description of work injury to include consequential injuries, i.e., injuries that 

occur as a result of the work injury after the issuance of the NCP.  In either case, 

petition must be filed within three years of the most recent payment of 

compensation. 

 

Pizza Hut, Inc. v. WCAB (Mahalick), No. 996 C.D. 2010 (Decision by Judge 

Friedman, January 20, 2011). 2/11 

 

 Pursuant to Section 413(a) of the Act, a WCJ may, at any time, review and 

modify or set aside a notice of compensation payable or upon petition filed by 

either party with the department, or in the course of the proceedings under any 

petition pending before such WCJ, if it be proved that such notice of 

compensation payable was in any material respect incorrect. A modification of an 

NCP may occur at any time where there is a true mistake of fact or law which 

renders the NCP materially incorrect. It is the burden of the party seeking 

modification of the NCP to prove that a material mistake of fact or law was made 

at the time the NCP was issued. An NCP is materially incorrect if the accepted 

injury fails to include all of the injuries that the claimant suffered in the work 

incident. Where there is no obvious connection between the accepted work-
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related injury and any alleged additional work-related injuries, the burden is on 

the claimant to prove causation with respect to amending the description of the 

injury contained in the NCP.   

 

Under Section 413 (a) of the Act, an NCP can be amended in two ways. One way 

is for a claimant who is claiming benefits should not be terminated based on 

injuries that are related to, but distinct from a recognized injury, to file a petition 

to modify the NCP pursuant to the second paragraph of 413 (a), which is treated 

the same “as if such petition were an original claim petition.”  

 

The second way to modify an NCP does not require a petition to modify be filed; 

rather, a WCJ is authorized to modify an NCP in the course of proceedings under 

any petition pending if it is established that the NCP was materially incorrect 

when issued and the claimant, who has the burden, establishes she suffered 

additional work-related injuries. However, the WCJ does not have the authority 

under this approach to include injuries that developed over time as a result of the 

injury; instead, only injuries that existed at the time the NCP was issued may be 

addressed.   

 

 Namani v. WCAB (A. Duie Pyle) No. 552 C.D. 2011 (Decision by Judge Cohn 

Jubelirer, December 6, 2011) 1/12 

 

 

 The Commonwealth Court overrules its holding in Home Insurance Companies v. 

WCAB (Bureau of Workers’ Compensation and Denny’s Inc./C.B.R. 

Construction), 510 A.2d 1280 (Pa. Cmwlth. 1986), appeal denied, 515 Pa. 588, 

527 A.2d 547 (1987) and holds that an employer is entitled to reimbursement 

from the Supersedeas Fund following the granting of a Petition to Review the 

Notice of Compensation Payable where the employers request for supersedeas, 

upon filing the petition, was denied and the employer subsequently prevailed.  

 

The employer was entitled to reimbursement from the Fund from the date of its 

Review Petition and request for supersedeas, until the date of the WCJ decision 

granting the Review Petition and setting aside the NCP. 

 

Pursuant to Section 443 of the Act, in any case where (a) supersedeas is requested 

but denied, (b) payments are made as a result of the denial, and (c) it is 

determined that “such payments”—meaning, the payments that would not have 

been made had the supersedeas been granted—were not in fact payable, there 

shall be reimbursement from the Fund. 

 

 The purpose of the  Fund is to provide a means to protect an employer who makes 

compensation payments to an employee who is ultimately determined not to have 

been entitled to those payments. Therefore, the employer was entitled to 

reimbursement from the Fund  where WCJ found there were material 

misrepresentations made by Claimant at the time Employer issued the NCP and 
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the Employer subsequently made nearly four (4) years of compensation payments 

to the claimant who was not entitled to those payments.    

 

 Comcast Corporation v. WCAB(Jones) No. 2208 C.D. 2010 (Decision by Judge 

Brobson, December 12, 2011) 1/12 

 

SICKNESS AND ACCIDENT BENEFITS 

 

 Sickness and Accident Benefits received as compensation for days missed from 

work are to be included in the calculation of a claimant’s AWW where the sick 

leave, like vacation pay, was a benefit provided under the work agreement and 

was an entitlement like wages for services performed 

 

 Bucceri v. WCAB (Freightcar America Corporation) No. 2021 C.D. 

2010(Decision by Judge McCullough, November 22, 2011) 12/11 

 

 

SOCIAL SECURITY 

 

 The receipt of Social Security Disability Benefits, by itself, does not prove the 

claimant voluntarily removed herself from the workforce.  Social security 

Disability Benefits are given to those who are unable to engage in any substantial 

gainful activity because of a medically determinable impairment which lasts for 

twelve months and is so severe that the individual is not only unable to do his 

previous work but cannot, considering his age, education, and work experience, 

engage in any other kind of substantial gainful work which exists in the national 

economy. Thus, the receipt of social security disability benefits is actually not 

evidence that a person voluntarily withdrew from the workforce, but, rather, is 

evidence that the person’s work injury took them out of the labor market. 

 

Keene v. WCAB (Ogden Corp.), No. 1421 C.D. 2010 (Decision by Judge Friedman, 

May 19, 2011). 6/11 

 

 Section 204(a) of the Act provides for a 50% offset for Social Security old age 

benefits if the injury occurred prior to the claimant receiving Social Security 

benefits.  

 

The offset provided by Section 204(a) for the receipt of Unemployment 

Compensation does not violate the equal protection clause of the Pa. Constitution.  

 

Classification by age does not constitute a suspect classification. Classifications 

that implicate an economic interest are subject to the rational relationship test. 

 

Social Security benefits, in general, replace the wages of an employee who has 

retired. Offsetting Social Security benefits by the percentage contributed by an 

employer is rationally related to the purpose of the workers‟  compensation law. 



 75 

Therefore, the “old age” offset provision under Section 204(a) of the Act does not 

violate Article I, Section 1 of the Pennsylvania Constitution on the basis of age. 

 

 The Social Security Act clearly distinguishes between old age benefits and 

widow’s benefits. Therefore, it follows that the offset allowed pursuant to Section 

204(a) of the Act applies only to the portion of Social Security benefits available 

to a claimant under Section 402(a) of the Social Security Act, or old age benefits. 

 

  

STATUTE OF LIMITATIONS 

 

 The WCJ did not commit an error of law by amending a Notice of Compensation 

Payable to add additional injuries that existed at a time the Notice of 

Compensation Payable was issued where the employer filed a Petition for 

Termination within three years of the last payment of compensation 

notwithstanding the fact that the claimant’s Petition to Review was filed more 

than three years following the last payment of the compensation, because the 

Notice of Compensation Payable was reviewed to add injuries that existed at the 

time the Notice of Compensation Payable and the first paragraph of Section 41 

permits WCJ in the course of proceedings under any petition pending before him 

to amend a Notice of Compensation Payable if it was in any material incorrect. 

That is, the first paragraph applies to petitions that seek to make “corrective 

amendments”. 

 

 This should be distinguished from the second paragraph of Section 413 which 

applies to consequential injuries, i.e., injuries that occurred as a result of the work 

injury after the issuance of the Notice of Compensation Payable. 

 

The second paragraph of Section 413 does not contain the same language that 

would permit the WCJ to amend the Notice of Compensation Payable in the 

course of proceedings under any petition pending before him.  The second 

paragraph of Section 413 specifically states “no Notice of Compensation Payable, 

agreement or award shall be reviewed, or modified or reinstated, unless the 

petition is filed with a department within three years after the date of the most 

recent payments of compensation made prior to the filing of such petition.” 

 

 The language of the first paragraph Section 413, which is the premise for this 

Court’s holding, states:   

 

A workers’ compensation judge may, at any time, review and modify or set 

aside a notice of compensation payable and an original or supplemental 

agreement or upon petition filed by either party with the department, or in 

the course of the proceedings under any petition pending before such 

workers’ compensation judge, if it be proved that such notice of 

compensation payable or agreement was in any material respect 

incorrect. 
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 This is contrasted by the second paragraph of Section 413, which states:  

 

A workers’ compensation judge designated by the department may, at any 

time, modify, reinstate, suspend, or terminate a notice of compensation 

payable, an original or supplemental agreement or any award of the 

department or its workers’ compensation judge, upon petition filed by 

either party with the department, upon proof that the disability of an 

injured employe has increased, decreased, recurred, or has temporarily or 

finally ceased, or that the status of any dependent has changed. . . . 

Provided, That, 

except in the case of eye injuries, no notice of compensation payable, 

agreement or award shall be reviewed, or modified, or reinstated, unless 

a petition is filed with the department within three years after the date of 

the most recent payment of compensation made prior to the filing of 

such petition. . . . And provided further, That where compensation has 

been suspended because the employe’s earnings are equal to or in excess 

of his wages prior to the injury that payments under the agreement or 

award may be resumed at any time during the period for which 

compensation for partial disability is payable, unless it be shown that the 

loss in earnings does not result from the disability due to the injury. 

 

The first paragraph of Section 413 applies when a party is seeking to correct a 

Notice of Compensation Payable to add injuries that existed at the time the NCP 

was issued, and the second paragraph applies when a party is seeking to expand a 

description of work injury to include consequential injuries, i.e., injuries that 

occur as a result of the work injury after the issuance of the NCP.  In either case, 

petition must be filed within three years of the most recent payment of 

compensation. 

 

Pizza Hut, Inc. v. WCAB (Mahalick), No. 996 C.D. 2010 (Decision by Judge 

Friedman, January 20, 2011). 2/11 

 

 

STATUTORY EMPLOYER 

 

 Pennsylvania Supreme Court grants Petition for Allowance of Appeal filed by 

defendants, who were deemed statutory employer’s, by the Commonwealth Court 

who had held that pursuant to the second paragraph of Section 302(a) of the Act, 

an entity may be deemed a statutory employer, regardless of whether the entity 

was in control of the premises, where that entity contracted to have work 

performed by another of a kind which is a regular or recurrent part of the 

business, occupation, profession or trade of such person.  

 

The Commonwealth Court had reasoned that the elements of the McDonald test 

were applicable to Section 302(b) of the Act but not to Section 302(a) of the Act. 
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Although it is true that the defendant owned the fields where the tomatoes were 

picked and it has been held that the owner of the premises cannot be considered a 

statutory employer when it contracts with another for work on its premises, that 

proviso emanates out of the McDonald test and only applies to Section 302(b) of 

the Act but does not apply to Section 302(a). 

 

 The Supreme Court granting of the Petition for Allowance of Appeal was limited 

 to address the following issues, as framed by the Petitioners: 

 

Whether a claimant must meet the five part test articulated by the Supreme 

Court in the seminal case of McDonald v. Levinson Steel Co. 302 Pa. 287, 

152 A. 424 (1930 to establish statutory employer status? 

 

Whether an owner of property can be a “statutory employer” un the 

Pennsylvania Workers’ Compensation Act and existing case law, in the 

face of 80 years of precedent finding the contrary? 

 

Six L’s Packing Company v. WCAB (Williamson) No. 453 EAL  2010  (Per 

Curiam, July 14, 2011) 

 

SUBROGATION 

 

 

 An employer is not entitled to Supersedeas Fund reimbursement for moneys paid 

to a claimant, following denial of its supersedeas request filed in conjunction with 

its appeal of the granting of a Claim Petition by the WCAB, where it was 

determined that another employer was responsible for those same payments to the 

claimant but it was still determined that those same moneys were due to the 

claimant for his occupational disease, albeit by a different employer. 

 

This is because the purpose of the supersedeas fund is to provide a means to 

protect an insurer who makes compensation payments to a claimant who 

ultimately is determined not to be entitled thereto. (Emphasis added). 

 

The employer’s remedy was to pursue subrogation against the responsible 

employer under Section 319 of the Act, which provides impertinent part:  

 

Where the compensable injury is caused in whole or in part by the act or omission 

of a third party, the employer shall be subrogated to the right of the employe, his 

personal representative, his estate or his dependents, against such third party to 

the extent of the compensation payable under this article by the employer…. 

 

It was immaterial that the employer ultimately found liable was no longer in 

business and did not carry workers’ compensation insurance. 

 



 78 

  GMS Mine Repair & Maintenance, Inc. v. WCAB (Way) No. 92 C.D. 2011 

(Decision by Judge Friedman, October 7, 2011) 11/11 

 

 

SUCCESSOR-IN-INTEREST 

 

 Whether an employer is a successor-in-interest to the entity that employer the 

claimant whose assets were acquired depends on the totality of the circumstances 

on how the plant or corporation is acquired; if the circumstances establish that the 

new owner is a successor-in-interest, it is not a new employer. 

 

 With respect to successor liability in this Pennsylvania, it is well-established that 

when one company sells or transfers all of its assets to another company, the 

purchasing or receiving company is not responsible for the debts and liabilities of 

the selling company simply because it acquired the seller’s property. 

 

This general rule of non-liability can be overcome, however, if it is established 

that (1) the purchaser expressly or implicitly agreed to assume liability, (2) the 

transaction amounted to a consolidation or merger, (3) the purchasing corporation 

was merely a continuation of the selling corporation, (4) the transaction was 

fraudulently entered into to escape liability, or (5) the transaction was without 

adequate consideration and no provisions were made for creditors of the selling 

corporation 

 

Therefore, the claimant’s present employer was not the successor-in-interest to 

claimant’s prior employer where the Asset Purchase Agreement provided that it 

was strictly a sale of assets between the two entities and was not intended to be a 

sale of any liabilities. 

 

Because there was no merger or consolidation, the transaction expressly excluded 

workers compensation claims and there was no allegation that the transaction was 

fraud to escape liability to pay compensation or defraud creditors, and there was 

no indication that the sale was not for fair value, the WCAB properly determined 

that claimant’s present employer was not a successor-in-interest and not 

responsible for 100% of Claimants binaural hearing loss but only was responsible 

for the hearing loss attributable to the claimant’s employment with the new 

employer. 

 

 Since the claimant’s employer was not a successor-in-interest responsible for 

100% of claimant’s binaural hearing loss it was not responsible for payment of 

100% of claimant’s medical expenses because the concept of joint and several 

liability for medical expenses involving hearing loss cases are not embodied in the 

Act. Once it is determined that an employer is liable for an injury under the Act, 

the employer is required to pay a claimants reasonable and necessary medical 

expenses that are causally related to the injury. 
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 Section 306(c) (8) (IV) of the Act states: 

 

An employer shall be liable only for the hearing impairment caused by 

such employer. If previous occupational hearing impairment or hearing 

impairment from non occupational causes is established at or prior to the 

time of employment, the employer shall not be liable for the hearing 

impairment so established whether or not compensation has previously 

been paid or awarded. 

 

This means that in a hearing loss case, when there is more than one employer 

responsible for a claimants hearing loss, each employer shall be liable only for the 

hearing impairment caused by each employer. 

 

Therefore, since claimant’s employer was only responsible for the hearing loss 

incurred while Claimant was in its employee, the WCAB did not err in modifying 

the WCJ’s order and determining that it was only responsible for 26.61% of 

Claimants related medical expenses representing that portion of Claimants 

hearing loss for which it was responsible. 

 

 

 McClure v. WCAB (Cerro Fabricated Products and PMA Group) No. 388 C.D. 

2011 (Decision by Judge Pellegrini, 2011) 10/11 

 

 

SUPERSEDEAS 

 

 The Pennsylvania Supreme Court grants The Supersedeas Funds Petition for 

Allowance of Appeal, which was filed following Commonwealth Courts holding 

that where the parties executed a Third-Party Settlement Agreement, which 

obliged the employer to pay its pro rata share of attorney fees and costs, and the 

employer was subsequently granted its Petition for Modification the employer 

was entitled to reimbursement from the Supersedeas Fund for the for monies paid 

to the claimant following the execution of the Third-Party Settlement Agreement 

in the form of its pro rata share of attorney fees and costs over the resulting grace 

period in addition to the unreimbursed balance of benefits the paid to the 

claimant. 

 

The court frames the two issues pending before it as follows: 

 

(1) Whether the payments made by Excelsior Insurance to Claimant, for 

which Excelsior Insurance sought reimbursement from the Supersedeas 

Fund, constituted payments of compensation within the meaning of Section 

443 of the Workers’ Compensation Act, and were, therefore, subject to 

reimbursement by the Supersedeas Fund, or whether such payments 

constituted the payment of costs associated with obtaining 
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the settlement of Claimant’s third-party tort action under Section 319 of the 

Act. 

 

(2) Whether equity requires that the Supersedeas Fund reimburse the 

insurer’s pro rata share of attorney fees and costs incurred by a claimant in 

recovering from a third-party tort feasor? 

 

Department of Labor and Industry, Bureau of Workers’ Compensation v. WCAB 

(Excelsior Insurance) No. 100 MAL 2010 (May 10, 2011, Per Curiam) 6/11 

 

 

 Pennsylvania Supreme Court affirms the Commonwealth Court and holds that the 

employer was entitled to Supersedeas Fund Reimbursement for payment made of 

a surgical bill where the bill was for a date of service prior to the date that the 

employer filed its Petition for Termination with a request for Supersedeas but the 

bill was not received and paid by the employer after its request for supersedeas 

was denied. 

 

The fact that the bill was for treatment incurred prior to the request for 

supersedeas was not determinative because the bill was not received by the 

employer until after its request for supersedeas had been made and denied. 

 

This holding is consistent with the elements set forth by the Section 443(a) of the 

Act.  First, this was a case in which a supersedeas had been requested and denied.  

Second, the request was made under provisions of Section 413.  Third, payments 

were made as a result of the WCJ’s August 20, 2004 denial of the employer’s 

request for supersedeas.   

Fourth, the bill for the June surgery did not arrive until six weeks after the denial 

of supersedeas, and the denial meant the insurer was not relieved of the obligation 

to pay the bill, payment was indeed the result of the denial. Fifth, there was a final 

determination that compensation is not in fact payable following the WCJ’s 

granting of the employer’s Petition for Termination. 

 

 To make reimbursement dependent on the date of the event giving rise to the bill, 

rather than the date the bill was received, would insert an additional element into 

the statute.   

 

Had supersedeas has been granted, payment would not have been made, but 

supersedeas was not granted and payment necessarily followed.  It is the bill, post 

denial, which caused money to leave the coffers of the insurer.  Therefore, 

payment resulted from the denial.  The date the bill arose is irrelevant under the 

plain language of the statute. 

 

 

 Departments of Labor & Industry, Bureau of Workers' Compensation v.WCAB 

(Crawford & Company), (No. 102 MAP 2009) (Decision by Justice Eakin, July 19, 2011). 
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 An employer is not entitled to Supersedeas Fund reimbursement for moneys paid 

to a claimant, following denial of its supersedeas request filed in conjunction with 

its appeal of the granting of a Claim Petition by the WCAB, where it was 

determined that another employer was responsible for those same payments to the 

claimant but it was still determined that those same moneys were due to the 

claimant for his occupational disease, albeit by a different employer. 

 

This is because the purpose of the supersedeas fund is to provide a means to 

protect an insurer who makes compensation payments to a claimant who 

ultimately is determined not to be entitled thereto. (Emphasis added). 

 

The employer’s remedy was to pursue subrogation against the responsible 

employer under Section 319 of the Act, which provides impertinent part:  

 

Where the compensable injury is caused in whole or in part by the act or omission 

of a third party, the employer shall be subrogated to the right of the employe, his 

personal representative, his estate or his dependents, against such third party to 

the extent of the compensation payable under this article by the employer…. 

 

It was immaterial that the employer ultimately found liable was no longer in 

business and did not carry workers’ compensation insurance. 

 

 The five requirements that must be met before an employer or insurer may obtain 

reimbursement from the Supersedeas Fund are as follows:  

 

1. A supersedeas must have been requested; 

2. The request for supersedeas must have been denied;  

3. The request must have been made in a proceeding under Section 413 of the Act 

or Section 430 of the Act;  

4. Payments were continued because of the order denying supersedeas; and  

5. In the final outcome of the proceedings, it is determined that such 

compensation was not, in fact, payable.   

 

  GMS Mine Repair & Maintenance, Inc. v. WCAB (Way) No. 92 C.D. 2011 

(Decision by Judge Friedman, October 7, 2011) 11/11 

 

 Unless there is evidence to the contrary, as a matter of law, when an employer is 

self-insured for Worker’s Compensation purposes, and it is required to pay Heart 

and Lung payments in addition to workers compensation benefits, two-thirds of 

the amount paid automatically represents Worker’s Compensation benefits and 

that self insured is entitled to Supersedeas Fund Reimbursement for the two-thirds 

of the amount paid in Heart and Lung payments that is attributable to Workers’ 

Compensation. 
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This is because Section 1 of the Heart and Lung Act provides for certain types of 

employees to receive their full rate of salary if they are temporarily disabled due 

to a work-related injury. The Heart and Lung Act also provides that any Worker’s 

Compensation benefits the employee receives or collects while receiving Heart 

and Lung Act benefits are to be turned over to the employer. If this is not done 

then the employer is to deduct that amount from the employee’s salary which the 

employer pays under the provisions of the Heart and Lung Act.  

 

 Although a self-insured employer, paying a claimant’s full salary as required by 

the Heart and Lung Act would hardly reimburse itself for that portion of the 

claimant’s benefits that represented benefits under the Worker’s Compensation 

Act, this does not mean that two-thirds of the amount paid does not automatically 

represents Worker’s Compensation benefits, thus entitling the self- insured from 

reimbursement form the Supersedeas fund. 

 

 Bureau of Workers Compensation v. WCAB (Excalibur Insurance Management 

Service), No. 376 C.D. 2011 (Decision by Judge Butler, November 17, 2011) 12/11  

 

 

 The Commonwealth Court overrules its holding in Home Insurance Companies v. 

WCAB (Bureau of Workers’ Compensation and Denny’s Inc./C.B.R. 

Construction), 510 A.2d 1280 (Pa. Cmwlth. 1986), appeal denied, 515 Pa. 588, 

527 A.2d 547 (1987) and holds that an employer is entitled to reimbursement 

from the Supersedeas Fund following the granting of a Petition to Review the 

Notice of Compensation Payable where the employers request for supersedeas, 

upon filing the petition, was denied and the employer subsequently prevailed.  

 

The employer was entitled to reimbursement from the Fund from the date of its 

Review Petition and request for supersedeas, until the date of the WCJ decision 

granting the Review Petition and setting aside the NCP. 

 

Pursuant to Section 443 of the Act, in any case where (a) supersedeas is requested 

but denied, (b) payments are made as a result of the denial, and (c) it is 

determined that “such payments”—meaning, the payments that would not have 

been made had the supersedeas been granted—were not in fact payable, there 

shall be reimbursement from the Fund. 

 

 The purpose of the  Fund is to provide a means to protect an employer who makes 

compensation payments to an employee who is ultimately determined not to have 

been entitled to those payments. Therefore, the employer was entitled to 

reimbursement from the Fund  where WCJ found there were material 

misrepresentations made by Claimant at the time Employer issued the NCP and 

the Employer subsequently made nearly four (4) years of compensation payments 

to the claimant who was not entitled to those payments.    
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 Comcast Corporation v. WCAB(Jones) No. 2208 C.D. 2010 (Decision by Judge 

Brobson, December 12, 2011) 1/12 

 

 

SURVEILLANCE 

 

 A claimant whose benefits are suspended upon a return to a light-duty job is 

ordinarily entitled to a reinstatement of benefits if he is subsequently separated 

from his employment. However, reinstatement will be denied if the employer can 

demonstrate that employment is available within the claimant’s restrictions or 

would have been available but for the circumstances which merit allocation of the 

consequences of the discharge to the claimant, such as the claimant’s lack of good 

faith. Whether the claimant was discharged for conduct evidencing a lack of good 

faith is a question for the WCJ, as fact finder, to determine. 

 

A claimant is entitled to a reinstatement upon his discharge, but only where the 

discharge is not based upon the conduct of the claimant.  

 

The WCJ did not commit an error of law upon denying the claimant’s Petition for 

Reinstatement Petition where the claimant, upon return to modified duty, was 

discharged by the employer because surveillance evidence showed Claimant to be 

performing activities well beyond his asserted “severe limitations” and to be 

running a home improvement business, notwithstanding the clamant had returned 

the Bureau forms denying outside employment or income. 

 

 The argument that the surveillance only covered a limited period of time was an 

attack on the weight to be given the evidence, which is a matter entrusted to the 

WCJ. 

 

 A claimant need not be aware of a work rule in order to have a discharge be 

considered his responsibility. 

 

Here the claimant was dismissed because he told the Bureau, Employer and 

medical professionals that he did not work and could not work because of his 

physical limitations notwithstanding surveillance that showed otherwise. Lying 

about matters material to one’s compensation eligibility does not require a 

specific work rule before a WCJ can find, as fact, that a discharge was the result 

of misconduct. 

 

 Sauer v. WCAB (Verizon Pennsylvania, Inc.) No. 1316 C.D. 2010 (Decision by 

Judge Leavitt, June 15, 2011) 9/11 

 

 When the burden is on a claimant to prove an injury in the course of employment, 

surveillance films are properly admitted for the purpose of impeaching the 

claimant’s testimony and/or the claimant’s evidence. 
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 The Claimant did not fulfill his burden of proving continuing disability in support 

of his Petition for Reinstatement, where following a suspension of compensation 

the claimant alleged a recurrence as of November 1, 2006,  and the WCJ upon 

reviewing surveillance, concluded based upon surveillance taken on April 24, 

2008 that the claimant did not testify credibly on April 24, 2008 that he continued 

to suffer disabling pain and therefore, suspended the claimant’s compensation as 

of April 24, 2008. 

 

 Where an injured worker petitions for reinstatement, he needs to establish that 

“his or her earning power is once again adversely affected by his or her disability, 

and that such disability is a continuation of that which arose from his or her 

original claim.” 

 

 Because every reinstatement is different, the claimant’s  burden of proof will be 

 different. 

 

Where the claimant seeks reinstatement following the elimination of a light duty 

job the burden then shifts to the party opposing the reinstatement petition. In order 

to prevail, the opposing party must show that the claimant’s loss in earnings is not 

caused by the disability arising from the work-related injury. This burden may be 

met by showing that the claimant’s loss of earnings is, in fact, caused by the 

claimant’s bad faith rejection of available work with in the relevant required 

medical restrictions or by some circumstances barring receipt of benefits that is 

specifically described under provisions of statutory law or the Courts decisional 

law.   

 

Where the claimant seeks a reinstatement premised upon the allegation of the 

recurrence of a work injury and not the layoff from a light duty job, the employer 

did not have the burden of proof.  It was the claimant’s burden to prove that the 

pain had persisted, not dissipated, through the pendency of the litigation of the 

Petition for Reinstatement proceeding.  

 

 Where the employer files a petition to reduce a claimant’s benefits, thus placing 

the burden upon the employer, surveillance is inadequate evidence standing alone. 

Rather, the video must be examined by a physician or vocational specialist who 

can offer evidence of what kind of jobs the claimant can do, other than his pre-

injury job.  

 

Likewise, where the employer has filed a termination or suspension petition, a 

video will not be sufficient to satisfy the employer’s burden of proof. 

 

 Soja v. WCAB(Hillis-Carnes Engineering Associates) No. 455 C.D. 2011  

(Decision by Judge Leavitt, November 7, 2011) 12/11 
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SUSPENSION 

 

 The Commonwealth Court grants the claimant’s Application for Reargument en 

banc and withdraws its opinion and order dated December 16, 2010 wherein it 

held that an employer is not precluded from obtaining the granting of a 

Termination, Suspension or Modification premised upon a medical exam 

conducted prior to the date the Notice of Compensation Payable was issued.   

 

City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (By the Court:  Judge 

Bonnie Brigance Leadbetter February 24, 2011). 3/11 

 

 The WCJ did not commit an error of law by denying the employer’s Petition for 

Suspension that alleged that as of December 3, 2007, Claimant’s wage loss was 

due to his post-injury conduct leading to a criminal convictions where upon the 

WCJ’s acceptance of the credibility of the claimant’s medical expert who 

testified that the claimant was disabled from performing his pre-injury position, 

notwithstanding the employers argument that the claimant’s post-injury criminal 

convictions precluded him from working again as a campus policeman, which 

the employer argued meant that his wage loss was no longer related to the work 

injury.   

 

Moreover, the employer was not entitled to a suspension by virtue of the post 

injury conviction where the WCJ found that the statutory provisions of 53 Pa. 

C.S. §§2161-2171 did not provide for an automatic revocation of Claimant’s 

certification or need for re-certification based on Claimant’s criminal convictions 

and the Employer did not submit evidence that Claimant’s certificate had 

actually been revoked  submit a letter terminating Claimant from employment.  

 

Accordingly, there was insufficient evidence to support a finding that Claimant’s 

loss of earnings was unrelated to his work injury and was related to his 

convictions  

 

University of Pennsylvania v. WCAB (Hicks) No. 2240 C.D. 2010 (Decision by 

Judge Pellegrini, April 5, 2011) 

 

 Commonwealth Court, following granting of Claimant’s Petition for 

Reconsideration, holds, the date of an NCP does not preclude the termination, 

suspension or modification of benefits as of a date that predates the filing of an 

NCP. 

 

 An NCP acknowledges the existence of a work injury, and it can limit this 

acknowledgement to a “medical only” NCP, meaning that the injury did not result 

in a loss of earning power. An NCP can also acknowledge that the work injury 

requires both medical compensation and disability compensation. 
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 The NCP frames the issues in a termination or suspension proceeding. A 

termination of compensation, which ends both medical and disability benefits, 

will not be granted unless the claimant is recovered from each and every injury 

listed in the NCP. A suspension of disability benefits is appropriate where the 

claimant continues to need medical treatment for the injuries listed in the NCP but 

is able to work. 

 

 The Principle of Beissel v. Workmen’s Compensation Appeal Board (John 

Wanamaker, Inc.), 502 Pa. 178, 465 A.2d 969 (1983) does not apply to the 

scenario where the employer alleges the claimant was recovered on a date prior to 

the date it issued the NCP. The principle established in Beissel is that an employer 

is bound by the contents of its own NCP. The employer cannot repudiate the 

substance of its own NCP and its acceptance of liability for a work injury. 

 

In this matter the Employer did not disavow Claimant’s disabling work injury, as 

did the employer in Beissel. Employer did not repudiate the contents of its NCP 

by asserting that Claimant was neither injured nor disabled by her work injury. 

Rather, it sought only to prove that Claimant had fully recovered from the work 

injury described in the NCP. 

 

 Court reasons it does not advance sound policy, or any provision of the Act, to 

have the date of an NCP’s issuance stand as an absolute barrier to a termination of 

benefits for a claimant who is fully recovered. 

 

First, such a holding exalts form over substance. 

 

Second, the Act establishes penalties where an employer has violated the 

Act. Employer’s failure to issue the NCP in accordance with the deadline in 

the regulation at 34 Pa. Code §121.7(a) may subject it to a penalty. 

However, nowhere does the Act or the regulation state that failure to issue 

a timely NCP can result in a permanent award of disability benefits, 

notwithstanding a claimant’s full recovery. 

 

Third, preventing an employer from proving a claimant’s recovery prior to 

the date an NCP issued will discourage employers from issuing NCP’s. 

 

City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (Decision by Judge 

Leavitt, July 26, 2011). 8/11 

 

 It is the employer’s burden in every instance to prove its entitlement to a 

suspension. Therefore, the burden was on Employer to demonstrate Claimant’s 

undocumented status, even in the context of a Claim Petition.   

 

  Kennett Square Specialties v. WCAB (Cruz) No. 636 C.D. 2011 (Decision by 

Judge Brobson, October 19, 2011) 11/11 

 



 87 

 Where the employer files a petition to reduce a claimant’s benefits, thus placing 

the burden upon the employer, surveillance is inadequate evidence standing alone. 

Rather, the video must be examined by a physician or vocational specialist who 

can offer evidence of what kind of jobs the claimant can do, other than his pre-

injury job.  

 

 Soja v. WCAB(Hillis-Carnes Engineering Associates) No. 455 C.D. 2011  

(Decision by Judge Leavitt, November 7, 201) 12/11 

 

TERMINATION 

 

 The Commonwealth Court grants the claimant’s Application for Reargument en 

banc and withdraws its opinion and order dated December 16, 2010 wherein it 

held that an employer is not precluded from obtaining the granting of a 

Termination, Suspension or Modification premised upon a medical exam 

conducted prior to the date the Notice of Compensation Payable was issued.   

 

City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (By the Court:  Judge 

Bonnie Brigance Leadbetter February 24, 2011). 3/11 

 

 

 The WCJ did not commit an error upon terminating the claimant’s compensation 

after the parties stipulated that the claimant suffered a compensable injury 

notwithstanding the fact that the employer’s medical expert conceded on cross-

examination that post work related lumbar surgery the claimant might have back 

pain with a change in weather down the road, recommended back stretching 

exercises post surgery and replied, in response to a hypothetical question, that if 

the claimant was taking Ibuprofen only for residual back pain he could not say it 

wasn’t  “the employer’s responsibility to take care of that.” 

 

This is because testimony by the employer’s medical expert as to the existence of 

the claimant’s complaints of pain does not require the WCJ to find for the 

claimant. A termination is appropriate where the employer’s medical expert 

unequivocally testifies that the claimant is fully recovered, can return to work 

without restriction and that there are no objective medical findings which either 

substantiate the claims of pain or connect them to the work injury. 

 

 The granting of an Employer’s Petition for Termination requires (1) medical 

testimony that the claimant is fully recovered; (2) medical testimony that the 

claimant can return to work without restrictions; and (3) medical testimony that 

there are no objective medical findings to substantiate the claim of pain. 

 

The medical expert is not required to opine that there was no objective evidence 

to support Claimant’s complaints of pain. There are no “magic words” for a 

medical expert’s testimony. Rather, the court considers the expert’s testimony in 

its entirety to determine whether a termination was warranted. 
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In this matter the medical experts opinion that Claimant may “have some back 

pain with change in the weather” from time to time did not support an inference 

that he found objective medical findings for Claimant’s pain.  

 

Likewise, the WCJ did not commit an error by finding the medical experts 

recommendation that claimant perform back strengthening stretching exercises 

since he made this recommendation to anyone who has undergone back surgery. 

 

Schmidt v. WCAB (IATSE Local 3), No. 1100 C.D. 2010 (Decision by Judge 

Leavitt, December 15, 2010) 5/11 

 

 Commonwealth Court, following granting of Claimant’s Petition for 

Reconsideration, holds, the date of an NCP does not preclude the termination, 

suspension or modification of benefits as of a date that predates the filing of an 

NCP. 

 

 An NCP acknowledges the existence of a work injury, and it can limit this 

acknowledgement to a “medical only” NCP, meaning that the injury did not result 

in a loss of earning power. An NCP can also acknowledge that the work injury 

requires both medical compensation and disability compensation. 

 

 The NCP frames the issues in a termination or suspension proceeding. A 

termination of compensation, which ends both medical and disability benefits, 

will not be granted unless the claimant is recovered from each and every injury 

listed in the NCP. A suspension of disability benefits is appropriate where the 

claimant continues to need medical treatment for the injuries listed in the NCP but 

is able to work. 

 

 The Principle of Beissel v. Workmen’s Compensation Appeal Board (John 

Wanamaker, Inc.), 502 Pa. 178, 465 A.2d 969 (1983) does not apply to the 

scenario where the employer alleges the claimant was recovered on a date prior to 

the date it issued the NCP. The principle established in Beissel is that an employer 

is bound by the contents of its own NCP. The employer cannot repudiate the 

substance of its own NCP and its acceptance of liability for a work injury. 

 

In this matter the Employer did not disavow Claimant’s disabling work injury, as 

did the employer in Beissel. Employer did not repudiate the contents of its NCP 

by asserting that Claimant was neither injured nor disabled by her work injury. 

Rather, it sought only to prove that Claimant had fully recovered from the work 

injury described in the NCP. 

 

 Court reasons it does not advance sound policy, or any provision of the Act, to 

have the date of an NCP’s issuance stand as an absolute barrier to a termination of 

benefits for a claimant who is fully recovered. 
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First, such a holding exalts form over substance. 

 

Second, the Act establishes penalties where an employer has violated the 

Act. Employer’s failure to issue the NCP in accordance with the deadline in 

the regulation at 34 Pa. Code §121.7(a) may subject it to a penalty. 

However, nowhere does the Act or the regulation state that failure to issue 

a timely NCP can result in a permanent award of disability benefits, 

notwithstanding a claimant’s full recovery. 

 

Third, preventing an employer from proving a claimant’s recovery prior to 

the date an NCP issued will discourage employers from issuing NCP’s. 

 

City of Philadelphia v. WCAB (Butler), No. 1245 C.D. 2009 (Decision by Judge 

Leavitt, July 26, 2011). 8/11 

 

 An employer seeking to terminate a claimant's benefits must prove that a 

claimant's disability has ceased, or that any existing injury is not the result of the 

work-related injury. An employer may satisfy this burden by presenting 

unequivocal and competent medical evidence of the claimant's full recovery from 

the work-related injury. 

 

 Within the context of an employer’s termination petition, the employer may not 

relitigate the nature of any accepted work-related injury that has previously been 

established. As such, a medical opinion that does not recognize the work-

relatedness of an injury previously determined to be work-related is insufficient to 

support a termination of benefits. 

 

A medical expert need not necessarily believe that a particular work injury 

actually occurred to be considered competent. The expert's opinion will be 

competent if he assumes the presence of a previously accepted work-related 

injury and finds it to be resolved by the time of his examination.  

 

Therefore, employer’s medical experts testimony was competent to support a 

Petition for Termination where he voiced skepticism that he claimant suffered 

work related bilateral thoracic outlet, which was recognized as compensable by 

prior WCJ who denied a prior Petition for Termination, but for the purposes of his 

opinion of recovery, accepted this diagnoses. 

 

O'Neill v. WCAB (News Corp.  Ltd.) No. 2203 C.D. 2010 (Decision by Judge 

Kelley, June 15, 2011) 10/11 

 

 

 An employer seeking a termination of benefits bears the burden of proving either 

that the claimant’s disability has ceased or that any current disability arises from a 

cause unrelated to the claimant’s work injury. An employer meets this burden 

when its medical expert unequivocally testifies that “it is his opinion, within a 
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reasonable degree of medical certainty, that the claimant is fully recovered, can 

return to work without restrictions and that there are no objective medical findings 

which either substantiate the claims of pain or connect them to the work injury.”  

Further, an employer’s burden of proof in a termination proceeding is 

considerable, and it never shifts to the claimant, whose disability is presumed to 

continue until proven otherwise.   

 

 Miller v. WCAB (Peoplease Corp.) No. 204 C.D. 2011 (Decision by Judge 

Friedman, October 11, 2011) 11/11 

 

 Where the employer has filed a termination or suspension petition, a video will 

not be sufficient to satisfy the employer’s burden of proof. 

 

 Soja v. WCAB(Hillis-Carnes Engineering Associates) No. 455 C.D. 2011  

(Decision by Judge Leavitt, November 7, 201) 12/11 

 

 Because the claimant did not have where the claimant did not have chronic 

conjunctivitis until she began to work for Employer the WCJ did not commit an 

error by denying the employer’s Petition for Termination sole because the 

claimant had a lifelong allergy problem and claimant’s medical expert, found 

credible, testified that  Claimant had a genetic propensity to be reactive to certain 

allergens in the air and that Claimant could return to her pre-injury position as a 

youth study counselor, but if she were placed in the same work environment, she 

could have a recurrence of her chronic conjunctivitis 

 

This matter was therefore distinguishable from Bethlehem Steel Corporation v. 

Workmen’s Compensation Appeal Board (Baxter), 550 Pa. 658, 708 A.2d 801 

(1998) where the Pennsylvania Supreme Court, upon reversing the granting of the 

claimant’s Claim Petition found the claimant’s asthma was a pre-existing 

condition that was not directly caused by his employment. The Supreme Court 

stated that the claimant would have been entitled to benefits if he had shown that 

his exposure to paint fumes while working for the employer had resulted in an 

ongoing condition that affected his pulmonary capacity. 

 

In this case, although Claimant had lifelong allergies, she did not have chronic 

conjunctivitis until she began to work for Employer. 

 

  City of Philadelphia v. WCAB (Whaley-Campbell) No. 981 C.D. 2011 (Decision 

by Judge Friedman, December 23, 2011) 1/12 

 

 

TERMINATION FOR CAUSE 

 

 The WCJ did not commit an error of law by denying the employer’s Petition for 

Suspension that alleged that as of December 3, 2007, Claimant’s wage loss was 

due to his post-injury conduct leading to a criminal convictions where upon the 
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WCJ’s acceptance of the credibility of the claimant’s medical expert who 

testified that the claimant was disabled from performing his pre-injury position, 

notwithstanding the employers argument that the claimant’s post-injury criminal 

convictions precluded him from working again as a campus policeman, which 

the employer argued meant that his wage loss was no longer related to the work 

injury.   

 

Moreover, the employer was not entitled to a suspension by virtue of the post 

injury conviction where the WCJ found that the statutory provisions of 53 Pa. 

C.S. §§2161-2171 did not provide for an automatic revocation of Claimant’s 

certification or need for re-certification based on Claimant’s criminal convictions 

and the Employer did not submit evidence that Claimant’s certificate had 

actually been revoked  submit a letter terminating Claimant from employment.  

 

Accordingly, there was insufficient evidence to support a finding that Claimant’s 

loss of earnings was unrelated to his work injury and was related to his 

convictions  

 

University of Pennsylvania v. WCAB (Hicks) No. 2240 C.D. 2010 (Decision by 

Judge Pellegrini, April 5, 2011) 

 

 A claimant whose benefits are suspended upon a return to a light-duty job is 

ordinarily entitled to a reinstatement of benefits if he is subsequently separated 

from his employment. However, reinstatement will be denied if the employer can 

demonstrate that employment is available within the claimant’s restrictions or 

would have been available but for the circumstances which merit allocation of the 

consequences of the discharge to the claimant, such as the claimant’s lack of good 

faith. Whether the claimant was discharged for conduct evidencing a lack of good 

faith is a question for the WCJ, as fact finder, to determine. 

 

A claimant is entitled to a reinstatement upon his discharge, but only where the 

discharge is not based upon the conduct of the claimant.  

 

The WCJ did not commit an error of law upon denying the claimant’s Petition for 

Reinstatement Petition where the claimant, upon return to modified duty, was 

discharged by the employer because surveillance evidence showed Claimant to be 

performing activities well beyond his asserted “severe limitations” and to be 

running a home improvement business, notwithstanding the clamant had returned 

the Bureau forms denying outside employment or income. 

 

 The argument that the surveillance only covered a limited period of time was an 

attack on the weight to be given the evidence, which is a matter entrusted to the 

WCJ. 

 

 An employer is required to pay total disability benefits until it can provide the 

claimant a job within his capabilities or establish that there is work in the job 
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market that he can perform. Not being candid but, rather, misrepresenting what a 

claimant can do will lead an employer to pay total disability benefits to which the 

claimant is not entitled. This is a serious breach of trust.  

 

 Where Employer proved that Claimant misrepresented his abilities and the facts 

around his self-employment, he was not entitled to a reinstatement of benefits. 

 

 A claimant need not be aware of a work rule in order to have a discharge be 

considered his responsibility. 

 

Here the claimant was dismissed because he told the Bureau, Employer and 

medical professionals that he did not work and could not work because of his 

physical limitations notwithstanding surveillance that showed otherwise. Lying 

about matters material to one’s compensation eligibility does not require a 

specific work rule before a WCJ can find, as fact, that a discharge was the result 

of misconduct. 

 

 Sauer v. WCAB (Verizon Pennsylvania, Inc.) No. 1316 C.D. 2010 (Decision by 

Judge Leavitt, June 15, 2011) 9/11 

 

 A claimant is entitled to a reinstatement of compensation irrespective of the fact 

she voluntarily quit her job, where the WCJ found that Claimant’s condition had 

changed following her voluntary termination such that Claimant could no longer 

perform the job with Employer. 

 

 In cases involving a reinstatement of benefits after a suspension for failure to 

pursue an available job in good faith, the claimant must prove a change in his or 

her condition such that he or she could no longer perform the job that served as 

the basis for the suspension. 

 

A claimant may seek reinstatement following a suspension where the claimant 

proves that his earning power is once against adversely affected by his disability 

through no fault of his own. “Fault” refers to a claimant’s failure to pursue work 

in good faith.   

 

Allen v. WCAB (Delaware County SPCA, Inc.), No. 1170 C.D. 2011  

(Decision by Judge Friedman, December 29, 2011) 1/12 

 

UNEMPLOYMENT COMPENSATION 

 

 A claimant is not entitled to have the moneys received in Unemployment 

Compensation during the 52 weeks preceding his work injury included in his pre-

injury average weekly wage calculation made pursuant to Sections 309(d). 

 

This is because the Act concerns itself with compensable work injuries and their 

effect upon earning capacity; a decline in a worker’s earnings which results from 
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business or economic forces is not the same as a decline in that worker's earnings 

due to a job-related impairment. The Workers’ Compensation system operates to 

insure a worker against the economic effects of a workplace injury, not against the 

economic effects of variations in the business cycle. Thus, inclusion of 

unemployment compensation benefits paid out during a work layoff is not 

required in order to ensure an accurate measure of a worker's earnings history and 

earning capacity.  

 

The holding is also consistent with the fact that the Workers' Compensation 

system operates to insure a worker against the economic effects of a workplace 

injury, not against the economic effects of variations in the business cycle 

 

 The goal of AWW calculation is to “create a reasonable picture of claimant’s pre-

injury earning experience for use as a projection of potential future wages and, 

correspondingly, earning loss and the calculation is designed with one focus on 

the economic reality of a claimant’s recent pre-injury earning experience. Section 

309 of the Act sets forth the methodology for calculating an employee’s AWW. 

 

 Section 309(d) applies to situations where the claimant has been employed by the 

employer for at least one year preceding the work injury. 

 

The term “employ” as used in Section 309 is not limited to the actual number of 

days an employee performs work, but encompasses the period of time that an 

employment relationship is maintained between the parties. Therefore, Section 

309(d) applied to a claimant who received periods of Unemployment 

Compensation during the 52 weeks preceding his work injury because he 

maintained his employment relationship with the employer during the period he 

was receiving unemployment compensation. 

 

Lenzi v. WCAB (Victor Paving) No. 741 C.D. 2011 (Decision by Judge Kelley, 

October 13, 2011) 11/11 

   

 Unemployment Compensation benefits are not included in the calculation of the 

claimant’s pre-injury average weekly wage under section 309. 

 

 Bucceri v. WCAB (Freightcar America Corporation) No. 2021 C.D. 

2010(Decision by Judge McCullough, November 22, 2011) 12/11 

 

 When an employee resigns, leaves, or quits without action by the employer, the 

employee has voluntarily quit for purposes of unemployment benefits.  

 

Therefore, a claimant who agrees to execute a resignation/release in order to settle 

a workers compensation claim, terminates her employment voluntarily without 

necessitous and compelling cause and is not entitled to Unemployment 

Compensation. 
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 The claimant’s voluntary resignation precluded her right to Unemployment 

Compensation irrespective of the fast that a letter of resignation that states the 

claimant waives his right to Unemployment Compensation is invalid under 

section 701 of the Unemployment Law. 

 

Lee v. Unemployment Compensation Board of Review,  No. 2085 C.D. 2010 

(Decision by Judge McCullough, December 21, 2011) 1/12 

 

 

UTILIZATION REVIEW 

 

 The employer’s failure to file a timely appeal following the receipt of an 

unfavorable UR Determination issued in response to the employer’s prospective 

UR Request that found a Doctors treatment plan included psychotherapy and 

certain medications for major depressive disorder to be reasonable and necessary 

did not impose liability and or collaterally estop the employer from denying 

recognition of  major depressive disorder, which meant the receipt of the 

unfavorable UR Determination did not mean the NCP was amended to recognize 

the diagnoses of  major depressive disorder where the Notice of Compensation 

Payable only recognized a “lower back strain.” 

 

This is because an employer’s voluntary payment of the employee’s medical 

expenses is not an admission of liability. More important, nothing in the case law 

or applicable cost containment regulations suggests that the mere filing of a UR 

request imposes liability on an employer for a specific injury. 

 

Moreover, 34 Pa. Code §127.405 recognizes that there is a distinction between 

paying medical expenses  and accepting a work injury by specifically allowing an 

employer to request utilization review in a medical  only case even where there 

has not been an acknowledgment or determination of liability for a 

 work-related injury, with the caveat that the insurer shall be liable to pay for 

treatment found to be  reasonable or necessary by an uncontested UR 

determination. 

 

             Securitas Security Services  v. WCAB (Schuh) No. 349 C.D. 2010 (Decision by 

Judge McCullough) (5/11) 

 

 

 The fact that the claimant’s chiropractic treatment was intended to be palliative in 

nature did not mean that the provider’s petition seeking review of the Utilization 

Review Determination was compensable where the WCJ did not find credible the 

testimony of the claimant and her doctors that the claimant needed the treatment. 

 

It is true that treatment may still be reasonable and necessary even when it is 

designed to manage the claimant’s symptoms rather than to cure or permanently 

improve the underlying condition.  However, the credited evidence must establish 
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the need for the palliative treatment in order for the WCJ to determine that it is 

reasonable and necessary.  In meeting its burden, the employer’s medical 

evidence must address the specific treatment on the review. 

 

Although the UR examiner recognized the treatment under review was supposed 

to be palliative in nature, he determined that despite years of the same treatment 

claimant was not getting any benefit from it and therefore concluded that it was 

not reasonable and necessary and although the claimant testified the treatment 

provided “some relief” the WCJ rejected claimant’s testimony as neither credible 

nor persuasive and therefore the WCJ’s dismissal of the Provider’s Petition 

seeking Review of Utilization Determination was affirmed. 

 

 The Commonwealth Court has held that the Utilization Review provisions under 

the Act did not change the general rule that there has to be a change in the 

claimant’s physical conditions from the last UR determination for collateral 

estoppel not to apply.  The provisions did not vitiate the application of the 

doctrine of collateral estoppel to allow a constant stream of utilization requests 

where the treatment and claimant’s condition remained the same even though 

time has passed. 

 

In this matter, the employer’s second petition seeking review of Utilization 

Review Determination not barred by collateral estoppel where five years and six 

month had passed since the prior Utilization Review Determination had been 

issued and where there was credible evidence in the record showing a change in 

claimant’s condition. 

 

The substantial difference in the length of time between the two requests satisfied 

the Court’s concern that the UR “does not vitiate the application of the doctrine of 

collateral estoppel to allow a constant stream of utilization review requests where 

the treatment and claimant’s condition remained the same even though time has 

passed”. 

 

 In all stages of the UR proceeding, the employer, seeking to avoid payments of 

medical services, carries the burden of proof of demonstrating that the treatment 

in question is unnecessary and unreasonable. 

 

Gary v. WCAB (Philadelphia School District), No. 1736 C.D. 2010 (Decision by 

Judge Cohn Jubelirer, April 21, 2011). 5/11 

 

 The decedent’s death was compensable where his death resulted from multiple 

intoxication of drugs, which were earlier deemed neither reasonable nor necessary 

by a Utilization Review Determination that was not appealed, because those drugs 

were prescribed for his work related injury and therefore related to the work 

injury. 
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This is because the Utilization Review process only addresses the reasonableness 

and necessity of medical treatment and not the issue of whether the prescribed 

treatment is casually related to the work injury. URO’s have the authority to 

decide only the reasonableness or necessity of the treatment at issue. They have 

no jurisdiction, however, over either the causal relationship between the treatment 

under review and the employee’s work-related injury or the issue of whether the 

employee is still disabled.  
 

The issue of causation is separate and distinct from the reasonableness and 

necessity of medical treatment. Since the drugs were prescribed specifically to 

treat pain resulting from the work injury the prescription was related to the work 

injury and the resulting death was related to the work injury and, hence, 

compensable. 

 

  J.D. Landscaping v. WCAB (Heffernan)  No. 1866 C.D. 2010 (Decision by Judge 

Brobson, December 2, 2011) 1/1 

 

VOCATIONAL 

 

 The Pennsylvania Supreme Court grants Petition for Allowance of Appeal to 

review Commonwealth Court decision that held that an employer is not precluded 

from obtaining a modification of benefits, based upon the performance of the 

labor market survey, where the claimant unsuccessfully pursued the jobs 

identified in the labor market survey weeks after they were identified as open and 

available by the vocational expert. 

 

The Pennsylvania Supreme Court directs that the issues to be considered are the 

following: 

 

a. Did the Commonwealth Court err and misinterpret the meaning of 

Section 306(b)(2) of the Workers Compensation Act in determining 

that a job is available to a claimant for the purposes of the Act even 

when a claimant applies for each job contained in a labor market 

survey and does not receive a job offer of employment? 

 

b. Did the Commonwealth Court err in failing to remand the matter to the 

Workers’ Compensation Judge for a determination of whether or not 

the jobs identified by the employers vocational expert were open and 

available in light of the fact that the holding of the Commonwealth 

Court in the within matter altered the status of the law at the time of 

the decision rendered by the Workers’ Compensation Judge 

 

Phoenixville Hospital v. WCAB (Shoap), No. 517 EAL 2010 (Per Curiam). 5/11 
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 The WCJ did not commit an error of law by suspending the claimant’s 

compensation, following the claimant’s receipt a of Service Connected Disability 

Pension, based upon the belief that the claimant voluntarily withdrew from the 

workforce, as of the date the employer issued the Notice of Ability to Return to 

Work (LIBC-757), rather than the date the claimant received his service related 

disability pension.  This is because it was not until LIBC-757 was issued that the 

claimant received notice that he was capable of working and then subsequently 

failed to adequately seek employment. 

 

Likewise, the WCJ also did not commit an error by reinstating the claimant’s 

compensation as of date the claimant’s job search efforts began. 

 

This is because the claimant can rebut the presumption that he has voluntarily left 

the workforce by establishing either that he is seeking employment or that the 

work related injury forced him to retire.  To carry the burden of showing that he 

was actively seeking employment, the claimant must show that he is engaged in a 

good faith job search. 

 

 Merely searching the internet and newspaper ads for jobs without more does not 

constitute a job search.  To show that he was engaged in a good faith effort, the 

claimant has to show that he applied or sent applications for employment or other 

indicia that he was actively applying for employment. 

 

 Upon determining whether acceptance of a pension should create a presumption 

that a claimant has terminated her career, it is important to look at the facts 

involved and the type of pension. For example, there are both retirement pensions 

and disability pensions. There are also different types of disability pensions. Some 

disability pensions require only a showing that the recipient cannot perform her 

time-of-injury job. Accepting this type of disability pension by itself, would not, 

without more, indicate that the claimant has voluntarily left the entire workforce. 

 

 In order to show that efforts to return a claimant to the workforce would be 

unavailing because a claimant has retired, an employer must show, by the totality 

of the circumstances, which the claimant has chosen not to return to the 

workforce. Circumstances that could support a holding that claimant has retired 

include: (1) whether there is no dispute that the claimant retired; (2) the 

claimant’s acceptance of a retirement pension; or (3) the claimant’s acceptance of 

a pension and refusal of suitable employment within her restrictions. 

 

Therefore, receipt of a pension alone will not give rise to the presumption that 

claimant has voluntarily left the labor market.  Rather, an employer must provide 

sufficient evidence to establish that, under the totality of the circumstances, the 

claimant had voluntarily left the workforce. 

 

City of Pittsburgh v. WCAB (Leonard), No. 650 C.D. 2010 (decision by Judge 

Brobson, January 21, 2011). 5/11 
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 Whether the employer is required to provide a description of the job being offered 

to the claimant within his or her restrictions depends upon whether the employer 

is offering the claimant a pre-injury position or a different position that fits within 

claimant’s restrictions. 

 

Where the employer is providing referral to jobs that the claimant has not been 

previously been employed in, the employer must provide information related to 

the job duties and the classification so that the claimant can make an informed 

decision regarding whether the position offered is within their capabilities. 

 

Where the employer is offering claimant a light duty position that the claimant has 

previously performed, no job position or job duties must be specified.  The 

employer need not specify the job position or duties since the claimant can 

reasonably assume that they are being offered the same position that they 

previously worked, and thus, are familiar with requirements of that position. 

 

 Therefore, the WCJ did not commit an error of law by granting the employer’s 

 Petition For Suspension/Modification where the employer’s job notification 

 letter merely advised the claimant that his “activities at work will be modified to 

 accommodate the restrictions” of his doctor , which were enclosed, but did 

 not give a specific description of the job being offered because the claimant 

 was being offered his pre-injury job - meaning the letter contained sufficient 

 information to enable the claimant make an informed decision about whether 

 the proposed position was within his capabilities. 

 

 Vaughn v. WCAB (Carrara Steel Erectors) No. 1790 C.B. 2010 (decision by 

Judge Butler, March 11, 2011).  7/11 

 

VOLUNTARY QUIT 

 

 

 A claimant is entitled to a reinstatement of compensation irrespective of the fact 

she voluntarily quit her job, where the WCJ found that Claimant’s condition had 

changed following her voluntary termination such that Claimant could no longer 

perform the job with Employer. 

 

 In cases involving a reinstatement of benefits after a suspension for failure to 

pursue an available job in good faith, the claimant must prove a change in his or 

her condition such that he or she could no longer perform the job that served as 

the basis for the suspension. 

 

A claimant may seek reinstatement following a suspension where the claimant 

proves that his earning power is once against adversely affected by his disability 
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through no fault of his own. “Fault” refers to a claimant’s failure to pursue work 

in good faith.   

 

Allen v. WCAB (Delaware County SPCA, Inc.), No. 1170 C.D. 2011  

(Decision by Judge Friedman, December 29, 2011) 1/12 

 

WITH OR WITHOUT PREJUDICE 

 

 The WCJ did not commit an error of law upon dismissing a fully litigated Claim 

Petition “with prejudice” upon reviewing the evidence and rendering her 

determination. 

 

This is because a WCJ’s decision, who dismissed a claimant’s Claim Petition 

after determining that Claimant did not meet either his burden of production or 

persuasion, has issued a final adjudication on the merits, to which the doctrines of 

res judicata and collateral estoppel apply.  

 

Moreover, the use of the words “with prejudice” are not necessary because 34 Pa. 

Code §131.111(b) of the Special Rules of Administrative Practice and Procedure 

Before Workers Compensation Judges provides that, with limited exceptions, 

including appeal, “the decision of the judge will be a final order.” 

 

Regardless of whether the WCJ’s order specifically dismissed Claimant’s claim 

petition with prejudice, Claimant was precluded from raising the same cause of 

action or the same previously litigated and validly determined issues of law or fact 

again. 

 

Therefore, the WCAB erred when it reversed the use of the WCJ’s words “with 

prejudice”  where WCAB apparently reasoned that only dismissals for failure to 

prosecute should be dismissals “with prejudice.” However, a dismissal with 

prejudice for failure to prosecute a claim, like a dismissal without prejudice, is not 

intended to be res judicata of the merit to the controversy. Stated another way, a 

dismissal without prejudice is proper where there has been no decision on the 

merits of the claim. 

  

 Boyertown Foundry v. WCAB  (Martinez) No. 1273 C.D. 2011 (Decision by Judge 

Friedman, December 8, 2011) 1/12 

 

WCJ 

 

 Whether an employee has complied with the notice requirements set forth by the 

Act is a question of fact to be determine by the WCJ. 

 

The WCJ did not commit an error of law where he concluded that the claimant 

did not provide timely notice in support of his Claim Petition where the WCJ, 

who as the ultimate fact finder is empowered to determine witness credibility and 
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evidentiary weight, found credible the employer fact witnesses who cumulatively 

testified credibly that the employer had not received notice of claimant’s June 

2005 incident prior to receiving an email from the claimant on October 23, 2007, 

which was the date the claimant was terminated for cause. 

 

Hershgordon v. WCAB (Pep Boys, Manny, Moe & Jack), No. 2031 C.D. 2010 

(Decision by Judge Butler, February 8, 2011). 3/11 

 

 The WCJ is the ultimate fact finder in workers’ compensation cases, and we are 

bound by the WCJ’s findings of fact if they are supported by substantial evidence. 

It does not matter that there is evidence of record which could support a finding 

contrary to that made by the WCJ, the only inquiry is whether there is evidence of 

record which supports the WCJ’s finding. The WCJ, however, cannot 

capriciously disregard competent, relevant evidence, and “capricious disregard is 

found when the fact-finder ignores relevant, competent evidence.” 

 

Credibility determinations are within the exclusive province of the WCJ and the 

courts only inquiry is whether there is evidence of record which supports the 

WCJ’s finding. It does not matter that there is evidence of record which could 

support a finding contrary to that made by the WCJ.  

 

 Lewis v. WCAB (Andy Frain Services, Inc.)  No. 1501 C.D. 2010 (Decision by 

Judge Brobson, September 22, 2011) 10/11 

 

 

 In Universal Cyclops, the Commonwealth Court held that the WCJ was the 

ultimate fact finder, but that the Board can “consider whether any conclusion 

reached by the WCJ constitutes an error of law.” The Court, in Universal Cyclops, 

further held that the Board could not reverse findings of fact regarding the 

causation of the injury in question made by the WCJ.  

 

In Universal Cyclops, however, the Court also stated that both the WCJ and 

Board erred by treating the issue of whether the claimant was in the course of his 

employment at the time of the injury as a matter of fact. Thus, the question of 

whether a claimant was in the course and scope of his employment is a question 

of law over which the Board, and the Commonwealth Court, have plenary review 

on appeal 

 

 The WCJ has the exclusive province to determine the credibility of witnesses and 

to resolve conflicting evidence. The Commonwealth Courts standard of review 

requires that it view the evidence in the light most favorable to the prevailing 

party. 

 

 Habib v. WCAB(John Roth Paving Pavemasters) No. 2612 C.D. 2010 (Decision 

by Judge Cohn Jubelirer, August 12, 2011) 11/11 
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 The WCJ did not commit an error of law upon dismissing a fully litigated Claim 

Petition “with prejudice” upon reviewing the evidence and rendering her 

determination. 

 

This is because a WCJ’s decision, who dismissed a claimant’s Claim Petition 

after determining that Claimant did not meet either his burden of production or 

persuasion, has issued a final adjudication on the merits, to which the doctrines of 

res judicata and collateral estoppel apply.  

 

Moreover, the use of the words “with prejudice” are not necessary because 34 Pa. 

Code §131.111(b) of the Special Rules of Administrative Practice and Procedure 

Before Workers Compensation Judges provides that, with limited exceptions, 

including appeal, “the decision of the judge will be a final order.” 

 

Regardless of whether the WCJ’s order specifically dismissed Claimant’s claim 

petition with prejudice, Claimant was precluded from raising the same cause of 

action or the same previously litigated and validly determined issues of law or fact 

again. 

 

Therefore, the WCAB erred when it reversed the use of the WCJ’s words “with 

prejudice”  where WCAB apparently reasoned that only dismissals for failure to 

prosecute should be dismissals “with prejudice.” However, a dismissal with 

prejudice for failure to prosecute a claim, like a dismissal without prejudice, is not 

intended to be res judicata of the merit to the controversy. Stated another way, a 

dismissal without prejudice is proper where there has been no decision on the 

merits of the claim. 

  

 Boyertown Foundry v. WCAB  (Martinez) No. 1273 C.D. 2011 (Decision by Judge 

Friedman, December 8, 2011) 1/12 
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