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AGGRAVATION/RECURRENCE 

 

 A claimant with a pre-existing injury, whether mental or physical, is entitled to 

benefits as long as she shows that her injury has been aggravated by a working 

condition to the point of disability. Whether or not the pre-existing condition is 

related to the work injury is irrelevant. The employer takes the employee as she 

comes. Therefore, the WCJ erred upon dismissing claimant's Claim Petition as 

moot by failing to make findings whether Claimant might have been entitled to 

benefits based on an aggravation of her PTSD.  

 

 Dillinger v. WCAB (Port Authority of Allegheny County), No. 770 C.D. 2011 

(Decision by Judge Friedman, March 1, 2012) 4/12 

 

AVERAGE WEEKLY WAGE 

 

 Pennsylvania Supreme Court reverses the Commonwealth Court, which was not 

published, and holds that the WCJ did not err in finding that Claimant did not 

maintain a continuous employment relationship with Employer thereby justifying 

performing his wage calculation pursuant to Section 309(d.2)  because the 

claimant did not retain significant rights/accoutrements of employment with 

Employer during his layoff.  

 

In this matter there was not a continuous employment relationship with the 

employer following layoffs prior to the work injury where the Claimant, who 

suffered a compensable work injury on August 29, 2008, was laid off in 

September 2007 and was not offered any type of ongoing benefits such as health 

insurance or retirement contributions, had no type of regular communication with 

Claimant, and there was no requirement that Claimant check in periodically. In 

addition, Claimant here had no choice in deciding whether or not he would accept 

the layoff. Furthermore, unlike in Reifsnyder, Claimant here had not retained 

significant rights/accoutrements of employment such as plant seniority, 

healthcare, and sick leave benefits, and employer contributions to his retirement 

account.  

 

Hostler v. WCAB (Miller Wagman, Inc.), No. 866 MAL 2011 (Per Curiam, 

Decided May, 2,  2012) 5/12 
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 The Pennsylvania Supreme Court affirms that Commonwealth Court and holds 

that the interpretation of ―employer‖ in Section 309 means the employer at the 

time of the work-related injury.  

 

Interpreting ―employer‖ to mean the employer at the time of the initial incident 

would result in a claimant receiving specific loss benefits calculated using out-of-

date wages merely because the claimant’s injury happened to lie dormant for a 

period of time. 

 

Therefore, the claimant’s pre-injury was to be calculated based upon her earnings 

with her subsequent employer as of the date the injury became a specific loss, 

which was May 16, 2007, notwithstanding the fact she had suffered her initial 

injury in 1979 or 1980 and it was her  initial employer in 1979/1980 that  was 

responsible for paying her the monies for the specific loss. 

 

 The various subsections of Section 309 have applications that are dependent upon 

disparate employment circumstances.  

 

Subsections (a), (b), and (c) provide straightforward methods for calculating the 

average weekly wage of employees whose wages are fixed by the week, month, 

or year, respectively. 

 

Subsections (d) and (d.1) address those employees who earned their wages by the 

hour.  

 

Subsection (d.2) applies to recently hired employees, as it permits wage 

projection based on the number of hours the employee was expected to work had 

he or she not been injured.  

 

Subsection (e) allows for some flexibility in calculating those wages earned by 

seasonal employees in order to arrive at a ―fair ascertainment‖ of the claimant’s 

weekly wage.  

 

Every subsection of Section 309 references an ―injury‖ and an ―employer,‖ either 

implicitly or explicitly. Section 309 addresses the same ―injury‖ and ―employer‖ 

throughout its subsections. The differing calculations serve the common 

goal of accurately measuring an injured employee’s wages, regardless of how that 

employee earned those wages. 

 

 

Lancaster General Hospital v. WCAB (Weber-Brown), No. 69 MAP 2010 

(Decision by Justice Todd, May 29, 2012)5/12 
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 The WCJ did not commit an error of law by applying Section 309(d) to the 

claimant’s wage calculation rather than to Section 309(d) where the Claimant, 

who suffered a compensable injury on  September 12, 2006, admitted that he had 

an ongoing employment relationship with Employer for five years prior to the 

work incident and although he had worked for a different employer between 

December 2005 and March 2006, the WCJ found employer’s testimony credible 

he was unaware that Claimant had ever severed ties with Employer and the 

Claimant did not provide any evidence that he had been terminated and reapplied 

for employment with employer as a new hire. 

 

 Section 309(d) and subsections (d.1) and (d.2) address work/employment histories 

– i.e., employees who have been employed for at least four consecutive periods of 

thirteen calendar weeks.  

 

Subsections (d.1) and (d.2) address progressively shorter employment 

relationships: (d.1) governs employees employed for at least one, but less than 

three consecutive periods of thirteen calendar weeks; while (d.2) addresses cases 

of recent hires, i.e., employees who worked less than a single complete period of 

thirteen calendar weeks at the time they suffered a work injury. 

 

The structure of the statute strongly indicates that subsection (d.2) was not 

intended to apply to employees, such as Claimant here, with long-term 

employment relationship with their employer, who happens to have been subject 

to layoffs. Both (d) and (d.1) include look-back periods encompassing the 

preceding fifty-two weeks, in search of ―completed‖ thirteen-week periods; in 

contrast, subsection (d.2) has no such long-term focus, and indeed, it provides for 

a prospective calculation of potential earnings. 

 

 By its terms, (d.2) contemplates persons for whom there is little work history 

with the employer upon which to calculate the AWW. Viewing the 

interrelationship of these subsections, and it is unlikely that the General Assembly 

intended (d.2) to supplant (d) or (d.1) anytime a long-term employment 

relationship happens to involve periods with a ―work‖ cessation. Instead, 

subsection (d.2) was intended for instances that it plainly covers; i.e., those 

instances of work injuries to recently-hired employees for whom there was, by 

definition, no accurate measure of AWW other than taking the existing hourly 

wage and projecting forward on the basis of the hours of work expected under the 

employment agreement. 

 

Robert Janson v. WCAB (EM Force, Inc.), No. 2257 C.D. 2011 (Decision by 

Judge Pellegrini) 12/12  
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CAPRICIOUS DISREGARD 

  

 Capricious disregard of material, competent evidence is an appropriate component 

of appellate consideration in every case in which such question is properly 

brought before the court. Capricious disregard, however, is found only where a 

WCJ deliberately and baselessly disregards evidence that is apparently 

trustworthy. 

 

Amandeo v. WCAB (Conagra Foods) No. 889 C.D. 2011 (Decision by Judge 

Brobson, February 17, 2012) 3/12 

 

CLAIM PETITION  

 

 In a proceeding on a claim petition, the claimant bears the burden of proving all 

the elements necessary to support an award of benefits. Thus, the claimant must 

establish that she sustained an injury during the course of her employment, and 

that she is disabled as a result of that injury. For purposes of workers’ 

compensation benefits, the term disability is synonymous with loss of earning 

power. A claimant’s burden to prove disability never shifts to the employer; 

rather, the burden remains with the claimant throughout the pendency of the claim 

petition proceeding. 

 

Even where an employer issues an NCD that acknowledges an injury, but disputes 

disability, the claimant maintains the burden of proving she is entitled to benefits. 

  

Zuchelli v. WCAB (Indiana University of Pennsylvania) No. 817 C.D. 2011 

(Decision by Judge Simpson, October 12, 2011) 2/12 

 

 An injured employee seeking to obtain workers compensation benefits for a work-

related injury bears the burden of proving all elements necessary to support an 

award. The term ―disability‖ is synonymous with an employee’s loss of earning 

power.  An employee continues to bear the burden of proof with regard to the 

issue of disability throughout the proceedings. Thus, Claimant bore the burden to 

establish not only that he was injured during the course of his employment and 

that the injury was causally related to his work, but he also had to demonstrate 

that his injury caused a loss of earning ability.   

 

Amandeo v. WCAB (Conagra Foods) No. 889 C.D. 2011 (Decision by Judge 

Brobson, February 17, 2012) 3/12 

 

 

 Pennsylvania Supreme Court grants employer’s Petition for Allowance of appeal 

that appeal Commonwealth Court decision that held that the WCJ’s drawing of an 

adverse inference resulting from the claimant’s refusal to answer whether he was 

a naturalized citizen or an undocumented worker, by invoking his  privilege 

against self-incrimination under the Fifth Amendment to the United States 
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Constitution, could not be the sole support of a finding that the Claimant was an 

undocumented alien that resulted in the suspension of claimant’s compensation. 

 

The Commonwealth had reasoned that a claimant’s immigration status is relevant 

only to determining whether an employer is entitled to a suspension, not to 

whether the claimant’s claim petition should be granted. Although Claimant’s 

claim petition was the only formal petition pending before the WCJ, the WCJ 

correctly treated Employer’s response to Claimant’s claim petition as a request for 

suspension. 

 

The Commonwealth Court further reasoned that It is the employer’s burden in 

every instance to prove its entitlement to a suspension. Therefore, the burden was 

on Employer to demonstrate Claimant’s undocumented status, even in the context 

of a Claim Petition.   

 

 The Pennsylvania Supreme Court sets forth the issues as follows: 

 

a) Did the Commonwealth Court err in placing the burden of proof in a claim petition 

on the Employer, when the Claimant failed to establish his ongoing entitlement to 

benefits by providing information on his documented status to the Employer and to 

the court? 

 

b) Did the Commonwealth Court err in failing to consider its own holding in Brehm 

v. WCAB (Hygienic Sanitation Co.), 782 A.2d 1077 (Pa. Cmwlth. 2001) which states 

that a claimant who refuses to provide either the court or his employer with 

information necessary to make a determination, may have his workers' compensation 

benefits suspended until such information is provided? 

 

c) Did the Commonwealth Court err in concluding that [the] Workers' Compensation 

Judge’s decision was not supported by substantial competent evidence where the 

record, in its totality, together with an adverse inference, does support the contention 

that the Claimant is an undocumented worker, thereby entitling the Employer to a 

suspension of benefits? 

 

  Kennett Square Specialties v. WCAB (Cruz) No. 41 MAL 2012 (Per Diem, August 

15, 2012) 8/12 
 

 

 

COLLATERAL ESTOPPEL/RES JUDICATA 

 

 The doctrine of res judicata barred the claimant’s Claim Petition that alleged the 

claimant became disabled in November 1995 as the result of a September 23, 

1992 neck injury, even though the record reflected the claimant sustained one 

neck injury on September 23, 1992 and the NCP, which listed a neck injury dated 

May 7, 1993, contained the incorrect date of injury. This is because the issue of 

whether Claimant was totally disabled in November 1995 had been litigated 



6 

 

twice- Once in 1997, when the WCJ found that Claimant’s work-related neck 

injury rendered him partially disabled but able to perform available work and 

next, in 2000, when WCJ denied the petitions regarding the injuries Claimant 

allegedly sustained while working at the Salvation Army.  

 

Claimant could not avoid the doctrine of res judicata by proving that his neck 

injury was misdated during that prior litigation. Claimant sought total disability as 

of November 7, 1995, for a work injury. It does not matter how many neck 

injuries Claimant sustained. Claimant was barred from receiving total disability 

benefits as of November 7, 1995, because the nature and extent of his ability to 

work as of that date had been fully litigated  

 

Res judicata applies to issues that were litigated and issues that should have been 

litigated. 

 

 The doctrine of res judicata encompasses both technical res judicata and collateral 

estoppel. Collateral estoppel forecloses litigation of specific issues of law or fact 

that have been litigated and were necessary to a previous final judgment. 

Technical res judicata forecloses litigation between the same parties on a cause of 

action that has already been resolved in a final judgment.  

 

Generally, causes of action are identical when ―the subject matter and the ultimate 

issues are the same in both the old and the new proceedings.‖ The doctrine of res 

judicata applies both to matters that were actually litigated and to matters that 

could have been litigated.  

 

 Cytemp Specialty Steel v. WCAB (Crisman), No. 42 C.D. 2011 (Decision by 

Judge Leavitt, March 15, 2012) 4/12 

 

 

COMPENSATION 

 

 The Act does not define the term ―compensation‖ What constitutes compensation 

―must be made on a section-by-section basis, looking to the language of the 

section and the legislative intent behind it.‖ 

 

 Medical payments do not constitute ―compensation‖ for purposes of Section 

413(a) and, therefore, do not toll the statute of limitations for seeking to modify or 

reinstate benefits. 

 

Likewise, the performance of a light-duty job during the suspension period does 

not constitute ―compensation.‖ The Act does not speak to the kind of job a 

claimant performs, but only his earnings. In worker’s compensation, it is not the 

claimant’s level of injury that is controlling but, rather, how his residual injury 

affects his earnings. 
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Richard Palaschak v. WCAB (US Airways) No. 1699 C.D. 2010 (Decision by Judge 

Leavitt, January 23, 2012) 2/12 

 

 

COMPROMISE AND RELEASE AGREEMENT 

 

 Courts may rescind a Compromise and Release Agreement based on a clear 

showing of fraud, deception, duress, or mutual mistake. However, the party 

seeking to set aside the agreement has the burden of proof, and the test to set aside 

a Compromise and Release on the basis of mistake is more stringent than for 

fraud or duress. Indeed, evidence demonstrating a mutual mistake must be clear, 

precise and indubitable. 

 

In this matter the claimant failed to in this case, claimant failed to produce any 

credible evidence showing that Employer was mistaken regarding the unpaid 

medical bill of Dr. William O’Brien, showing a total balance due of $37,674, at 

the time of settlement where the WCJ rejected Claimant’s evidence as not 

credible and noted that medical bills were neither mentioned in the C&R 

agreement. 

 

 Claimant was also not entitled to set aside the Compromise and Release 

Agreement under the doctrine of mutual mistake. Generally, a unilateral mistake 

which is not caused by the fault of the opposing party affords no basis for relief. 

However, if a party to a contract knows or has reason to know of a unilateral 

mistake by the other party and the mistake, as well as the actual intent of the 

parties, is clearly shown, relief will be granted to the same extent as if a mutual 

mistake existed.  

 

Without supporting evidence and a finding of actual intent, it is impossible for 

Claimant to carry her burden under the doctrine of unilateral mistake. In this 

matter, there simply is no evidence that Employer knew or should have known of 

Claimant’s mistake regarding the unpaid medical bills. 

 

Hoang v. (Howmet Aluminum Casting, Inc.)WCAB No. 2277 C.D. 2011 

(Decision by JUDGE McCullough, August 20, 2012) 8/12 

 

COURSE AND SCOPE 

 

 The court has analyzed course of employment cases in two ways, depending on 

whether the claimant is a traveling employee or a stationary employee.  

 

Factors relevant to the determination of whether an employee is a traveling or 

stationary employee include: whether the claimant’s job duties involve travel, 

whether the claimant works on the employer’s premises or whether the claimant 

has no fixed place of work. 
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Each case is determined on a case-by-case basis 

 

The WCJ did not commit an error of law by finding the claimant was a stationary 

employee where the claimant testified that traveled to visit customers but also 

testified that he had an office at Employer’s place of business, and that he was a 

supervisor who was required to spend time in the office on a regular basis as part 

of his job duties. The JWCJ’s decision was also supported by his finding that the 

employee testified credibly that Claimant did not travel every day to service 

accounts because Claimant’s job duties included working in the office to place 

orders, contact customers by telephone, and prepare equipment. Therefore, 

Claimant had a fixed place of employment and he was primarily required to work 

on Employer’s premises. 

 

 Whether an employee is acting within the course and scope of his employment at 

the time of his injury or death is a question of law and is reviewable de novo 

 

 The general rule is that an employer is not liable to the employee for 

compensation for injuries received off the employer’s premises while the 

employee is traveling to or from work. Generally, the ―going and coming rule‖ 

holds that an injury or death sustained by an employee traveling to or from a place 

of employment does not occur in the course of employment; thus, it is not 

compensable under the Act.  

 

 However, such an injury or death will be considered to have been sustained in the 

course of employment and thus is compensable under the Act if one of the 

following exceptions applies: 

 

1) Claimant’s employment contract includes transportation to and from 

work; 

2) Claimant has no fixed place of work; 

3) Claimant is on a special mission for employer; or 

4) Special circumstances are such that claimant was furthering the 

business of the employer. 

 

With respect to whether an employee’s contract did, in fact, provide transportation 

to and from work, a reviewing court must look at the totality of the circumstances. 

 

Claimant bears the burden of proving that one of the foregoing exceptions to the 

―going and coming‖ rule applies. 

 

The fact that claimant was driving a company vehicle did not mean that his 

contract of employment included transportation to and from work where the plain 

language of a Use of Company Vehicle‖ memorandum provided to the claimant 

showed that Claimant’s travel to and from work in the company car was not 

considered business usage. 
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 For an assignment to constitute a special mission, it cannot be part of the 

employee’s regular duties. Therefore, the Claimant’s contention that he was 

performing a duty that was a common part of his job before driving home 

mandates the conclusion that Claimant was not on a special mission for 

Employer. 

 

 The contract between  Claimant and Employer that agreed in 2004 that Claimant 

was not a traveling employee and that Claimant’s work day ended when he left 

the last customer’s store or left the workplace did not violate public policy. 

 

This is because Employers and employees are free to enter into employment 

contracts which outline an employee’s terms of employment. Although the 

contract provisions may appear to affect an employee’s entitlement to WC 

benefits if the employee is injured, the Act, and the Courts’ interpretation thereof, 

provides protections to employees who are injured in the course and scope of 

employment 

 

Steckel v  WCAB (Have-A-Vend, Inc.), No. 2011 C.D. 2011 Judge Jubelirer (June 

7, 2012) 12/12 
 

 

COVERAGE 

 

 The Act governs proceedings before a WCJ. Section 104 of the Act authorizes an 

executive officer of a corporation to elect to be excluded from workers’ 

compensation insurance coverage. To implement Section 104, the Pennsylvania 

Department of Labor and Industry has promulgated Forms LIBC-509 and 513. 

 

The claimant was excluded from coverage under the Act where, consistent with 

Section 104, Claimant executed Forms LIBC-509 and 513, and they were filed 

with the Department of Labor and Industry. Accordingly, Claimant effected his 

election to be excluded from all benefits and rights  under the Pennsylvania 

Workers’ Compensation Act.‖ 

 

 The WCJ did not have jurisdiction to entertain claimant’s contract claims made 

pursuant to his Insurance contract. Therefore the WCJ could not entertain 

claimant’s argument that the insurer’s failure to issue the executive officer 

exclusionary endorsement was fatal to its position that it does not owe him 

coverage under the policy. The WCJ also did not have jurisdiction to rule upon 

claimant’ s argument that his insurance policy has an ―entire contract‖ clause, 

which provided that the terms of the policy may be changed only by endorsement 

and therefore the WCJ  erred in relying upon Forms LIBC-509 and 513 because 

they are not part of the contract. 

 

This is because a Claimant’s contract claims do not belong in a claim petition 

proceeding before a WCJ, who does not have jurisdiction to issue declaratory 
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judgments on the meaning of a contract, even a contract in the form of a workers’ 

compensation policy. Courts decide breach of contract issues. The WCJ 

adjudicates disputes arising from the Act. The WCJ does have authority to 

adjudicate the significance of the LIBC forms executed by claimant and properly 

did so here. 

 

Likewise, it was not the responsibility of the WCJ to enforce the provisions of 

The Insurance Company Law of 1921 or the terms of the Rating Manual. If 

Claimant believed Insurer has failed to follow the terms of the Rating Manual in 

violation of state insurance regulatory law, he should have made a complaint to 

the Rating Bureau or to the Pennsylvania Insurance Department or both. 

 

 

Wagner v. WCAB (Anthony Wagner Auto Repairs & Sales, Inc.), No. 1527 C.D. 

2011 ( Decision by Judge Leavitt, June 4, 2012) 6/12 

 

 

 

CREDIT 

 

 The offset against disability benefits in Section 204(a) of the Act for 50% of an 

individual’s Social Security retirement benefit does not violate the Equal 

Protection Clause of Article I, Section 1 of the Pennsylvania Constitution because 

it is reasonably related to the legitimate governmental objectives of reducing 

workers’ compensation costs for Pennsylvania employers and encouraging Social 

Security beneficiaries to participate in the workforce. 

 

Caputo v. WCAB (Commonwealth of Pennsylvania), No. 191 C.D. 2010 (Decision 

by Judge LEAVITT, January 5, 2012) 2/12 

 

 In a review offset proceeding, the employer claiming a pension benefit offset 

bears the burden of proving its entitlement to a credit. The employer bears the 

burden of proving the extent to which it funded the pension plan at issue.   

 

An employer can meet its burden of proving the extent of its contribution to a 

claimant’s defined-benefit pension by credible actuarial evidence; it need not 

identify actual contributions to the claimant’s pension.  

 

If an employer meets its prima facie burden of establishing the extent of its 

contribution to a claimant’s pension by credible actuarial evidence, a claimant 

challenging the credibility of the employer’s actuarial evidence must present 

evidence demonstrating the materiality and relevance of her challenge.  

 

The WCJ erred in rejecting Employer’s Expert testimony on the basis that he 

could not identify how much Employer contributed to any specific individual’s 

pension benefits. This is because an employer may rely on expert actuarial 
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testimony to establish the extent the employer funded the claimant’s defined-

benefit pension.   

 

 The court has recognized that in a defined-benefit plan, an employer cannot 

provide evidence of its actual contributions to a particular employee’s pension 

benefit. Rather, the extent to which an employer funded a particular employee’s 

benefit defined-benefit pension can only be determined by an actuarial formula.  

 

Therefore, the Employer’s Expert’s testimony that he could not identify how 

much Employer contributed to any specific individual’s pension benefits did not 

provide an appropriate objective basis for rejecting Employer’s Expert’s 

testimony.  

 

The proper inquiry is not whether some information may differ, but whether the 

use of the information is justified and acceptable within a reasonable degree of 

actuarial certainty.  As to defined-benefit plans and expert testimony in general, 

case law does not require certainty.  

 

 The proof employer must produce in support of the offset has been analogized to 

the law of civil damages and cases holding that damages are considered 

speculative only if there is uncertainty concerning the existence of damages rather 

than the ability to precisely calculate the amount of damages. In the realm of civil 

damages, a plaintiff is not prevented from recovering damages merely because 

they are not capable of exact ascertainment.  Mere uncertainty of the amount of 

damages will not bar recovery where it is clear that the damages were the result of 

the defendant’s conduct. Where the amount of damage is difficult to calculate 

with absolute precision, the indefiniteness does not preclude relief provided that 

the amount can be fairly estimated from the evidence.   

 

 Claimant's actuarial expert did not adequately rebut the employer's expert where 

he Claimants’ Expert criticized the data and number of sources used by 

Employer’s Expert but performed no alternative offset calculations using the 

different data and sources he believed to be more appropriate.  Therefore, the 

Claimant failed to show how, if at all, the use of the data or sources Claimants’ 

Expert found more reliable or appropriate would materially impact the extent of 

Employer’s contributions as determined by Employer’s Expert.  

 

  Glaze v. WCAB (City of Pittsburgh), No. 1122 C.D. 2010 (Decision by Judge 

Simpson, March 1, 2012) 4/12 

 

 

 Under Section 204(a) an offset is given for pension benefits, to the extent funded 

by the employer. To receive an offset, there is no requirement that employer be 

liable for payment of the pension. 
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 That the funds it contributed are commingled in a pension fund with money paid 

by other employers, or that the fund was taken over by the United States Federal 

Pension Benefit Guarantee Corporation following employers Chapter 11 

bankruptcy reorganization was of no effect.  

 

The key inquiry was the extent to which the employer funded an employee’s 

pension, not who is liable for payment. To the extent that an employer can 

establish that it funded a pension plan, it was entitled to an offset, regardless of 

whether the United States Federal Pension Benefit Guarantee Corporation had 

taken over the plan and assumed liability for it. 

 

 Even when it is the claimant who filed the Claimant files the Petition to Review 

the Offset, it is the party seeking to receive the offset that has the burden to 

establish the amount of the offset. 

 

 The extent to which an employer can take an offset is set forth in the Act’s 

associated regulations relating to the calculation of offsets when the pension 

benefit is payable from a multi-employer pension plan. The regulations provide, 

in relevant part: 

 

To calculate the appropriate offset amount, the portion of the annuity 

purchased by the liable employer’s contributions shall be as determined by 

the pension fund’s actuary. The ratio of the portion of the annuity purchased 

by the liable employer’s contribution to the total annuity shall be multiplied 

by the net benefit received by the employee from the pension fund. 

 

 The employer did not fulfill its burden where the WCJ specifically found that 

employer’s testimony was not persuasive on what benefit offset calculation 

should be used and further found employer failed to prove what its post 

bankruptcy contribution was employee or by actuarial testimony. 

 

United Airlines, v. WCAB (Gane) No. 2028 C.D. 2011 (Decision by Judge 

Pellegrini, April 23, 2012) 

 

 

 The WCJ did not commit an error of law by attributing the retained investment 

returns of the fund of the defined-benefit plan to the Employer as if there were an 

actual contribution by the employer pursuant to Section 204(a) of the Act. 

 

 In the context of a defined-benefit plan, where an employer cannot provide 

evidence of actual contributions for the use of an individual member Section 

204(a) of the Act does not explicitly require an employer to prove the amount of 

its actual contributions. Nothing in the statute precludes the sound use of actuarial 

principles in evaluating employer funding in defined-benefit pension plans 
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Therefore, the WCJ did not commit an error by denying claimant’s Offset Petition 

where the testimony found credible provided an explanation for why the retained 

investment returns of the defined-benefit plan were not an actual fund that could 

be isolated in the context of a defined-benefit plan.  

 

Claimant’s argument, premised upon attributing the retained investment returns to 

Employer as if there were an actual, existing fund, failed to appreciate the essence 

of a defined-benefit pension plan that impedes direct tracing and quantification of 

employer funding for which actuarial science offers a rational alternative and 

failed to acknowledge that the retained investment returns merely reflect an 

actuarial assumption. 

 

 Section 204(a) of the Act provides that benefits afforded under the Act are subject 

to being offset by retirement benefits ―to the extent funded by the employer 

directly liable for the payment of compensation‖ and that the pension plan 

benefits which are received by an employee ―shall . . . be credited against the 

amount of the workers’ compensation award. The Board’s regulations provide 

that ―in calculating the offset amount for pension benefits, investment income 

attributable to the employer’s contribution to the pension plan shall be included 

on a pro rata basis.‖ 

 

An employer may use actuarial evidence to establish the offset without the 

necessity of proving actual contributions and, if the actuarial testimony is 

accepted as credible, it is legally sufficient to establish the extent of an employer's 

funding for offset/credit purposes. The extent to which an employer funded a 

particular employee’s defined benefit pension can only be determined by an 

actuarial formula. 

 

 Where an employer established a prima facie case, and if Claimant desires to 

challenge the prima case, Claimant is required to offer her own evidence 

demonstrating the materiality and relevance of her assertion that retention in the 

Fund of investment returns of non-vesting employees impacted the extent to 

which Employer contributed to Claimant’s pension. 

 

Marnie v. WCAB  (Commonwealth of PA/ : Dept. of Attorney General) 

No. 1583 C.D. 2011 (Decision by Judge Cohn Jubelirer, June 7, 2012) 6/12 

 

 

DISFIGUREMENT 

 

 The claimant bears the burden of proving each and every element necessary for an 

award of disfigurement benefits under Section 306(c)(22) of the Act. 

 

 The Pennsylvania courts have consistently held that in order to establish 

entitlement to a disfigurement award, ―there must be affirmative findings that the 
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disfigurement be (1) serious and permanent, (2) of such character as to produce an 

unsightly appearance, and (3) such as is not usually incident to employment. 

 

Not every change to a claimant’s head, neck or face will be compensable. A 

discernable scar, blemish or alteration of the head, neck or face must also rise to 

the level of creating an unsightly appearance or it will not be considered a 

disfigurement for purposes of the Act. The ―unsightly appearance‖ requirement 

has produced the commonsense rule that not every mark or residual of an injury to 

the head, neck or face will constitute disfigurement. The claimant may well suffer 

some alteration of the head, neck or face yet not be entitled to any award at all. 

 

Therefore, the WCAB did not err by reversing the WCJ’s award of benefits where 

it upon viewing claimant’s nose, determined that the WCJ’s decision was 

unsupported because although there was a visible alteration to Claimant’s nose, it 

amounted to a ―slight crookedness‖ that was ―not noticeably disfiguring.‖ Stated 

otherwise, it did not create an unsightly appearance. 

 

 The issue of a residual injury is serious or unsightly is a question of fact to be 

determined upon a personal view of the claimant.  

 

The Pennsylvania  Supreme Court has described the issue of the amount of a 

disfigurement to award if the scar is serious or unsightly award as ―at least a 

mixed question of fact and law‖ subject to the WCAB’s review. If the WCAB 

concludes, upon a viewing of a claimant’s disfigurement, that the WCJ 

capriciously disregarded competent evidence by entering an award significantly 

outside the range most WCJ’s would select, the WCAB may modify the award as 

justice may require. 

 

The Pennsylvania  Supreme Court hoped to achieve ―a reasonable degree of 

uniformity in disfigurement awards.‖  

 

 The WCJ has the first opportunity to do this personal view of the injury to 

determine its seriousness and unsightliness. If the Board views the claimant and 

determines that the WCJ’s finding of fact on unsightliness is not supported by the 

evidence, the Board will reverse the WCJ’s disfigurement award or denial 

whichever the case may be. 

 

Walker v. WCAB (Health Consultants) No. 492 C.D. 2011(Decision by Judge 

Leavitt, May 3, 2012) 5/12 

 

 Court notes in dicta that interest on a claimant's disfigurement benefits began to 

accrue on the date that the WCJ viewed the claimant's scars for the second time at 

the hearing. 

 

Jacqueline Fields v. WCAB (City of Philadelphia), No. 1432 C.D. 2011(By Judge 

Leadbetter, April 30, 2012) 12/12 
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EQUITABLE ESTOPPEL 

 

 The doctrine of equitable estoppel applies in situations where a party, through its 

acts, negligently misrepresents material facts while knowing or having reason to 

know that the party will justifiably rely on the misrepresentation to its detriment 

and indeed the other party does so rely. The two essential elements of equitable 

estoppel which a claimant must prove by clear and convincing evidence, is, first, 

inducement and, second, the justifiable reliance on the inducement.  

 

The relevant inquiry in determining whether equitable estoppel prevents an 

employer from raising a statute of repose defense under the Act is whether the 

employer’s words or conduct convinced the claimant to not pursue his claim 

within the statutory period. In other words, the claimant not pursuing his claim 

within the statutory period is the detriment that must be caused by the employer’s 

inducement. Under the statute of repose set forth in Section 413(a) of the Act, 

therefore, equitable estoppel applies only where the employer’s words or conduct 

induce the claimant to not seek reinstatement of his benefits within the 500-week 

period. 

 

Here, because Employer voluntarily reinstated Claimant’s benefits and pursued a 

Modification Petition after the 500-week statute of repose had already expired, 

Employer’s actions could not have induced Claimant to not seek reinstatement of 

his benefits within the statutory period. 

 

Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 664 C.D. 2011  

 (Decision by Judge Brobson, January 5, 2012) 2/12 

 

 

 The fact that the employer referred the claimant for treatment for her PTSD did 

not lull Claimant into falsely believing that Employer considered her PTSD to be 

work-related under the doctrine of equitable estoppel. Equitable estoppel arises in 

the workers’ compensation arena when an employer, ―by its acts, representations, 

or admissions, or by its silence when it ought to speak out, intentionally or 

through culpable negligence induces another to believe certain facts to exist and 

such other rightfully relies and acts on such belief, so that he will be prejudiced if 

the former is permitted to deny the existence of such facts.‖ The doctrine of 

equitable estoppel cannot toll the statute of limitations unless the Claimant can 

establish fraud, concealment or misrepresentation on the part of the employer. 

 

 Dillinger v. WCAB (Port Authority of Allegheny County), No. 770 C.D. 2011 

(Decision by Judge Friedman, March 1, 2012) 4/12 
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FEE REVIEW 

 

 The Regulations with respect to downcoding require an insurer to notify a 

provider in writing of the proposed changes and the reasons supporting the 

changes. Insurers also must give a provider 10 days to respond to the notice of 

proposed changes as well as the opportunity to discuss the proposed changes and 

offer support for the original coding decisions. The Regulations further provide 

that an insurer’s failure to strictly comply with these requirements will result in 

the Bureau’s resolution of an application for fee review in favor of a provider.  

 

The carrier was not entitled to the downcoded value of TMR treatments where it 

did not even attempt to downcode providers’ bills until approximately two years 

after it issued explanations of benefits denying payment on the basis that the TMR 

treatment was research, experimental, or investigative services and after Providers 

filed Applications for Fee Review, the Bureau issued administrative decisions, 

Providers requested fee review hearings, and hearing notices were issued. 

 

 Section 306(f.1)(3)(i) of the Act states that a medical provider shall ―not require, 

request or accept payment for the treatment, accommodations, products or 

services in excess of one hundred thirteen per centum of the…applicable fee 

schedule…or…any other Medicare reimbursement mechanism‖  

 

Additionally, this section states that if the prevailing charge, fee schedule or any 

other reimbursement has not been calculated under the Medicare program for a 

particular treatment, accommodation, product or service, the amount of the 

payment may not exceed eighty per centum of the charge most often made by 

providers of similar training, experience and licensure for a specific treatment, 

accommodation, product or service in the geographic area where the treatment, 

accommodation, product or service is provided. 

 

The Regulations similarly state that if a Medicare payment mechanism does not 

exist for a particular treatment, accommodation, product or service, the amount of 

the payment made to a health care provider shall be either 80% of the usual and 

customary charge for that treatment, accommodation, product or service in the 

geographic area where rendered, or the actual charge, whichever is lower. 

 

The Insurer bears the burden before the Hearing Officer to establish by a 

preponderance of the evidence that it properly reimbursed the Provider. 

 

The insurer did not fulfill its burden where before the Hearing Officer where it 

offered no evidence as to the usual and customary charge by failing to cite or rely 

upon the Medicare regulations in its explanations of benefits reducing Providers’ 

bills for the TMR. Instead, Insurer downcoded Providers’ bills without strictly 

complying with the procedures for such downcoding. 
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 Failure to pay medical bill within 30 days of receipt of the required bills and 

medical reports results in the accrual of interest on the unpaid balance at the rate 

of 10% per annum 

 

 Penalties are payable to the same person to whom compensation is payable, i.e., 

the claimant. 

 

 Liberty Mutual Insurance Company v. WCAB (Kepko, D.O., Lindenbaum, D.O. 

c/o East Coast TMR) No. 1182 C.D. 2011 (Decision by Judge McCullough, February 23, 

2012) 3/12 

 

 The Hearing Office did not commit an error of law, upon granting providers Fee 

Review where the invoice for VAX-D treatments did not include a recognized 

Medicare code where there is no recognized cod for VAX-D treatments, though 

the code used S9090 code is widely used for VAX-D treatments.  

 

This is because Section 127.102 of Title 34 of the Pennsylvania Code 

contemplates the situation where a Medicare code does not exist by stating: 

 

If a Medicare payment mechanism does not exist for a particular 

treatment, accommodation, product or service, the amount of the payment 

made to a health care provider shall be either 80% of the usual and 

customary charge for that treatment, accommodation, product or service 

in the geographic area where rendered, or the actual charge, whichever is 

lower. 

 

This means that is the Medicare Payment Mechanism does not exist for a 

treatment, the provider will still be paid.  

 

The insurer’s remedy is to: pay the lower of 80% of the usual and customary 

charge or the actual charge; or (2) Down code to an approved code.  

 

 Section 306(f.1)(1)(i) of the Act, 77 P.S. §531(1)(i), requires employers to pay for 

medical services rendered to workers’ compensation claimants. Medical service 

providers must use standardized claim forms and use the codes in the 

Department’s Fee Schedule. These codes are developed nationally by the Health 

Care Financing Administration and statewide by local Medicare carriers. 

 

Generally, a provider cannot be paid more than 113% of the Medicare 

reimbursement rate for a particular treatment.34 Pa. Code §127.101(a). Where 

there is no Medicare code for the treatment provided, the provider will be 

reimbursed 80% of the usual and customary charge for the treatment or the actual 

fee charged, whichever is lower. 34 Pa. Code §127.102.  
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The employer may ―downcode‖ the provider’s billing code where the change is 

consistent with Medicare guidelines and the insurer has sufficient information to 

make the change after consulting with the provider. 

 

Legion Insurance Company :c/o Inservco v. Bureau of Workers' Compensation : 

Fee Review Hearing Office (Ferrara) No. 828 C.D. 2011 (Judge Leavitt, January 10, 

2012) 12/12 

 

 

FORFEITURE  

 

 The Pennsylvania Supreme Court affirms the Commonwealth Court and holds 

that it is within the sound discretion of the WCJ to decide whether to suspend 

both indemnity and medical benefits where a claimant failed to attend a defense 

medical examination ordered by the WCJ pursuant to Section 314(a) of the Act.  

 

The Court reasons that the General Assembly did not intend that ―compensation‖ 

under Section 314(a) must always be restricted to wage loss benefits, because 

Article III does not restrict ―compensation‖ to wage loss benefits in all cases. 

 

 In the proper circumstances, ―compensation‖ under Section314(a) may include 

medical benefits as well as wage loss benefits determined that ―compensation,‖ as 

used in Article III more frequently denotes wage loss benefits, but it may also, in 

proper context, denote medical benefits 

 

 The Act does not define ―compensation‖ and the Act uses the term variously. 

Thus, one section of the Act will clearly evidence that the term only pertains to 

wage loss benefits, but another section of the Act will imply that the term 

encompasses medical benefits as well as wage loss benefits. For this reason, the 

definition of ―compensation‖ as used in the Act must be decided on a section-by-

section basis. 

 

Giant Eagle, Inc. v. WCAB (Givner), No. A08-1066 (Decision by Justice 

McCAFFERY, March 13, 2012). 3/12 

 

 

 A claimant who files a Petition for Reinstatement after the receipt of 500 weeks of 

partial disability following lay off from a funded employment job has the 

heightened burden of proof that applies to all claimants who seek reinstatement 

following receipt of 500 weeks of partial disability, irrespective of the fact the 

claimant was laid off from a funded employment position. The claimant must still 

show that he could no longer do the job because of an increased impairment. 

 

There is nothing untoward about funded employment. It is a legitimate way to 

bring an injured claimant back to work and reduce his disability from total to 

partial. 
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Sladisky V. WCAB (Allegheny Ludlum Corporation), No. 67 C.D. 2011 (Decision by 

Judge Leavitt, May 15, 2012) 5/12 

 

ILLEGAL ALIEN 

 

 Pennsylvania Supreme Court grants employer’s Petition for Allowance of appeal 

that appeal Commonwealth Court decision that held that the WCJ’s drawing of an 

adverse inference resulting from the claimant’s refusal to answer whether he was 

a naturalized citizen or an undocumented worker, by invoking his  privilege 

against self-incrimination under the Fifth Amendment to the United States 

Constitution, could not be the sole support of a finding that the Claimant was an 

undocumented alien that resulted in the suspension of claimant’s compensation. 

 

The Commonwealth had reasoned that a claimant’s immigration status is relevant 

only to determining whether an employer is entitled to a suspension, not to 

whether the claimant’s claim petition should be granted. Although Claimant’s 

claim petition was the only formal petition pending before the WCJ, the WCJ 

correctly treated Employer’s response to Claimant’s claim petition as a request for 

suspension. 

 

The Commonwealth Court further reasoned that It is the employer’s burden in 

every instance to prove its entitlement to a suspension. Therefore, the burden was 

on Employer to demonstrate Claimant’s undocumented status, even in the context 

of a Claim Petition.   

 

 The Pennsylvania Supreme Court sets forth the issues as follows: 

 

a) Did the Commonwealth Court err in placing the burden of proof in a claim petition 

on the Employer, when the Claimant failed to establish his ongoing entitlement to 

benefits by providing information on his documented status to the Employer and to 

the court? 

 

b) Did the Commonwealth Court err in failing to consider its own holding in Brehm 

v. WCAB (Hygienic Sanitation Co.), 782 A.2d 1077 (Pa. Cmwlth. 2001) which states 

that a claimant who refuses to provide either the court or his employer with 

information necessary to make a determination, may have his workers' compensation 

benefits suspended until such information is provided? 

 

c) Did the Commonwealth Court err in concluding that [the] Workers' Compensation 

Judge’s decision was not supported by substantial competent evidence where the 

record, in its totality, together with an adverse inference, does support the contention 

that the Claimant is an undocumented worker, thereby entitling the Employer to a 

suspension of benefits? 
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  Kennett Square Specialties v. WCAB (Cruz) No. 41 MAL 2012 (Per Diem, August 

15, 2012) 8/12 
 

 

 

INDEPENDENT CONTRACTOR 

 

 Independent contractors cannot recover benefits under the Act, making 

employment status critical. Employment status is a critical threshold 

determination for liability. Claimant bears the burden to demonstrate an 

employer-employee relationship. The existence of an employer-employee 

relationship is a question of law based on the facts presented in each case. 

 

Neither the compensation authorities nor the courts should be solicitous to find 

contractorship rather than employment, and that inferences favoring the claim 

need make only stronger appeal to reason than those opposed. 

 

 With regard to whether a claimant is an independent contractor, courts consider 

many factors: (1) control of manner the work is done; (2) responsibility for result 

only; (3) terms of agreement between the parties; (4) nature of the 

work/occupation; (5) skill required for performance; (6) whether one is engaged 

in a distinct occupation or business; (7) which party supplies the tools/equipment; 

(8) whether payment is by time or by the job; (9) whether work is part of the 

regular business of employer; and, (10) the right to terminate employment. But 

none of these factors is dispositive. 

 

The key factor is whether the alleged employer had the right to control the work 

to be done, and the manner in which work is performed. Control in an 

employment relationship exists where the alleged employer: possesses the right to 

select the employee; the right and power to discharge the employee; the power to 

direct the manner of performance; and, the power to control the employee. 

Payment of wages and payroll deductions are significant, as is provision of 

workers’ compensation coverage. However, payment is not determinative.  

 

Truck drivers, who direct their own routes, come and go as they see fit, and 

control their transport as owner-operators are often deemed independent 

contractors. 

 

Companies whose controls could solely be traced to the carrier’s compliance with 

government regulations will not, in and of itself, create an employment 

relationship. 

 

 An employee’s signing of an agreement stating he was an independent contractor 

to obtain occupational insurance, is but one factor, and not determinative of the 

employer-employee relationship 
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 The display of a logo on a truck does not creates an ―irrebuttable presumption‖ of 

an employment relationship 

 

The decedent was not an independent contractor where decedent did not engage in 

an independent trade or profession and could not control his time or manner of 

work.  

 

 American Road Lines and Lexington Insurance Company v. WCAB (Royal) No. 

2428 C.D. 2010 (Decision by Judge Simpson, February 23, 2012) 3/12 

 

INJURY 

 

 Where a claimant in good faith seeks medical treatment for a work injury and the 

medical treatment itself either aggravates the existing injury or causes new, 

additional injury, the law regards the latter being causally related to the original 

work injury 

 

Zuchelli v. WCAB (Indiana University of Pennsylvania) No. 817 C.D. 2011 

(Decision by Judge Simpson, October 12, 2011) 2/12 

 

 

INSURANCE POLICY 

 

 The Act governs proceedings before a WCJ. Section 104 of the Act authorizes an 

executive officer of a corporation to elect to be excluded from workers’ 

compensation insurance coverage. To implement Section 104, the Pennsylvania 

Department of Labor and Industry has promulgated Forms LIBC-509 and 513. 

 

The claimant was excluded from coverage under the Act where, consistent with 

Section 104, Claimant executed Forms LIBC-509 and 513, and they were filed 

with the Department of Labor and Industry. Accordingly, Claimant effected his 

election to be excluded from all benefits and rights  under the Pennsylvania 

Workers’ Compensation Act.‖ 

 

 The WCJ did not have jurisdiction to entertain claimant’s contract claims made 

pursuant to his Insurance contract. Therefore the WCJ could not entertain 

claimant’s argument that the insurer’s failure to issue the executive officer 

exclusionary endorsement was fatal to its position that it does not owe him 

coverage under the policy. The WCJ also did not have jurisdiction to rule upon 

claimant’ s argument that his insurance policy has an ―entire contract‖ clause, 

which provided that the terms of the policy may be changed only by endorsement 

and therefore the WCJ  erred in relying upon Forms LIBC-509 and 513 because 

they are not part of the contract. 

 

This is because a Claimant’s contract claims do not belong in a claim petition 

proceeding before a WCJ, who does not have jurisdiction to issue declaratory 



22 

 

judgments on the meaning of a contract, even a contract in the form of a workers’ 

compensation policy. Courts decide breach of contract issues. The WCJ 

adjudicates disputes arising from the Act. The WCJ does have authority to 

adjudicate the significance of the LIBC forms executed by claimant and properly 

did so here. 

 

Likewise, it was not the responsibility of the WCJ to enforce the provisions of 

The Insurance Company Law of 1921 or the terms of the Rating Manual. If 

Claimant believed Insurer has failed to follow the terms of the Rating Manual in 

violation of state insurance regulatory law, he should have made a complaint to 

the Rating Bureau or to the Pennsylvania Insurance Department or both. 

 

 

Wagner v. WCAB (Anthony Wagner Auto Repairs & Sales, Inc.), No. 1527 C.D. 

2011 ( Decision by Judge Leavitt, June 4, 2012) 6/12 

 

 

INTEREST 

 

 Failure to pay medical bill within 30 days of receipt of the required bills and 

medical reports results in the accrual of interest on the unpaid balance at the rate 

of 10% per annum 

 

 Liberty Mutual Insurance Company v. WCAB (Kepko, D.O., Lindenbaum, D.O. 

c/o East Coast TMR) No. 1182 C.D. 2011 (Decision by Judge McCullough, February 23, 

2012) 3/12 

 

 Although the filing of the petition constituted notice to Employer that Claimant 

was seeking loss of use benefits, it did not establish Claimant's right to 

compensation. Therefore, only when Claimant had evidence that he had a 

permanent, loss of use of left arm and legs was compensation due and resulting 

interest due. 

  

The statutory interest on the unpaid specific loss benefits began to accrue on the 

date’s claimant’s medical expert testified that all of Claimant's work-related 

injuries had resolved into specific losses of her left arm and legs . Until that time, 

payment of the specific loss benefits was not due and payable.  
 

 A claimant is permitted to receive specific loss benefits for the work injury for 

which he or she is receiving total disability benefits only when total disability has 

revolved into a specific loss. Consequently, specific loss benefit payment may not 

begin until after payment of total disability payments ends. Section 306(d) of the 

Act 
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 Court notes in dicta that interest on a claimant's disfigurement benefits began to 

accrue on the date that the WCJ viewed the claimant's scars for the second time at 

the hearing. 

 

Jacqueline Fields v. WCAB (City of Philadelphia), No. 1432 C.D. 2011(By Judge 

Leadbetter, April 30, 2012) 12/12 

 

 

JOINT LIABILITY 

 

 While rare, the concept of joint liability is not foreign to the workers’ 

compensation scheme. One crucial factor in determining joint liability in trucking 

cases is the existence of an agency relationship between the carrier and the owner-

operator. Payment of a driver by a lessor based on number and value of deliveries 

is a significant factor to show the lessor was the employer 

 

There was no joint liability in this matter where the indicia of control suggest the 

carrier, American, was Decedent’s employer. 

 

Here the lessee was the employer because it selected and trained drivers, and 

ensured their compliance with its policies. The lessee’s policies exceeded the 

government criteria for drivers, and it disqualified, or essentially terminated, 

drivers who do not meet its standards.  The lessor had none of its own policies to 

enforce, and received no paperwork from Decedent showing the work he 

performed and how he performed it. The Lessee received and maintained all 

employment paperwork, and ultimately determined Decedent’s day-to-day 

schedule through its agent, the lessor. 

 

Additionally, the record reflected that Decedent did not perform work to further 

the interests of the lessor, except to the extent that Lessor interests coincided with 

those of the Lessee due to its agent status. 

 

  American Road Lines and Lexington Insurance Company v. WCAB (Royal) No. 

2428 C.D. 2010 (Decision by Judge Simpson, February 23, 2012) 3/12 

 

 

LOSS OF USE 

 

 A claimant’s Reinstatement Petition seeking specific loss benefits would be time-

barred if it was filed more than 500 weeks after disability benefits had been 

suspended. 

 

Richard Palaschak v. WCAB (US Airways) No. 1699 C.D. 2010 (Decision by Judge 

Leavitt, January 23, 2012) 2/12 
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 A specific loss is either (1) the loss of a body part by amputation or (2) the 

permanent loss of use of an injured body part for all practical intents and 

purposes.  

 

When a claimant alleges that his injury has resolved into a specific loss, he has the 

burden of proving that he has permanently lost the use of his injured body part for 

all practical intents and purposes.  
 

A specific loss requires more than just limitations upon an injured worker’s 

occupational activities; a loss of use for all practical intents and purposes requires 

a more crippling injury than one that results in a loss of use for occupational 

purposes. However, it is not necessary that the injured body part be one hundred 

percent useless in order for the loss of use to qualify as being for all practical 

intents and purposes.  

 

 Whether a claimant has lost the use of a body part, and the extent of that loss of 

use, is a question of fact for the WCJ. Whether the loss is for all practical intents 

and purposes is a question of law. 

 

 A claimant cannot rely solely on her own testimony and must present medical 

evidence to support a specific loss claim. A claimant’s testimony and the WCJ’s  

observations are relevant and can be considered ―as further support‖ of a finding 

of specific loss, but competent medical evidence must be presented before 

―further support‖ in the form of a claimant’s testimony can be considered.  

 

 The WCJ erred by stating that in order to prove a specific loss of an arm, a 

claimant must also suffer the loss of the hand and the forearm. This was error. 

The court has repeatedly ruled that it is not necessary that the injured body part be 

100 percent useless in order for the loss of use to qualify as being for all practical 

intents and purposes. In other words, a claimant may prove a specific loss even 

where she retains some use of the injured body part. 

 

The legal determination of whether the claimant suffered a specific loss will hinge 

on the specific fact findings of each case, including findings regarding credibility, 

the degree of the injury, and the degree of the claimant’s ability to continue to use 

the injured body part. The degrees to which a claimant may continue to use the hand, 

wrist, and forearm are relevant to a determination of whether there is a specific 

loss of use of the arm, but they are not dispositive. 

 

The WCJ therefore committed an error of law by stating that a claimant must 

prove the loss of a hand and the loss of a forearm to prove the specific loss of an 

arm under Section 306 of the Act 
 

Nevertheless, the WCJ’s denial of the claimant’s petition seeking specific loss 

was supported by substantial evidence where the WCJ found that Claimant 

retained approximately 50 percent movement in her shoulder, as found by 

employer’s medical experts credible testimony. The WCJ also found that 
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Claimant had normal movement of her elbow, wrist, and hand. The WCJ further 

found that Claimant, although limited, was able to conduct many normal daily 

activities of life. The WCJ also found that claimant’s descriptions and 

demonstrations of the use of her arm were contradicted by the surveillance video. 

 

Susan Miller v. WCAB (Wal-Mart), No. 1741 C.D. 2011(Decision by Judge 

Colins, May 25, 2012) 5/12 

 

 The Pennsylvania Supreme Court affirms that Commonwealth Court and holds 

that the interpretation of ―employer‖ in Section 309 means the employer at the 

time of the work-related injury.  

 

Interpreting ―employer‖ to mean the employer at the time of the initial incident 

would result in a claimant receiving specific loss benefits calculated using out-of-

date wages merely because the claimant’s injury happened to lie dormant for a 

period of time. 

 

Therefore, the claimant’s pre-injury was to be calculated based upon her earnings 

with her subsequent employer as of the date the injury became a specific loss, 

which was May 16, 2007, notwithstanding the fact she had suffered her initial 

injury in 1979 or 1980 and it was her  initial employer in 1979/1980 that  was 

responsible for paying her the monies for the specific loss. 

 

Lancaster General Hospital v. WCAB (Weber-Brown), No. 69 MAP 2010 

(Decision by Justice Todd, May 29, 2012)5/12 

 

 Although the filing of the petition constituted notice to Employer that Claimant 

was seeking loss of use benefits, it did not establish Claimant's right to 

compensation. Therefore, only when Claimant had evidence that he had a 

permanent, loss of use of left arm and legs was compensation due and resulting 

interest due. 

  

The statutory interest on the unpaid specific loss benefits began to accrue on the 

dates claimant’s medical expert testified that all of Claimant's work-related 

injuries had resolved into specific losses of her left arm and legs . Until that time, 

payment of the specific loss benefits was not due and payable.  
 

 A claimant is permitted to receive specific loss benefits for the work injury for 

which he or she is receiving total disability benefits only when total disability has 

revolved into a specific loss. Consequently, specific loss benefit payment may not 

begin until after payment of total disability payments ends. Section 306(d) of the 

Act 

 

 Court notes in dicta that interest on a claimant's disfigurement benefits began to 

accrue on the date that the WCJ viewed the claimant's scars for the second time at 

the hearing. 
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Jacqueline Fields v. WCAB (City of Philadelphia), No. 1432 C.D. 2011(By Judge 

Leadbetter, April 30, 2012) 12/12 

 

 

MEDICAL BENEFITS  

 

 Where a claimant in good faith seeks medical treatment for a work injury and the 

medical treatment itself either aggravates the existing injury or causes new, 

additional injury, the law regards the latter being causally related to the original 

work injury 

 

 Employer’s voluntary payment for Claimant’s surgery did not constitute an 

admission of liability.   

 

Zuchelli v. WCAB (Indiana University of Pennsylvania) No. 817 C.D. 2011 

(Decision by Judge Simpson, October 12, 2011) 2/12 

 

 

 The Regulations with respect to downcoding require an insurer to notify a 

provider in writing of the proposed changes and the reasons supporting the 

changes. Insurers also must give a provider 10 days to respond to the notice of 

proposed changes as well as the opportunity to discuss the proposed changes and 

offer support for the original coding decisions. The Regulations further provide 

that an insurer’s failure to strictly comply with these requirements will result in 

the Bureau’s resolution of an application for fee review in favor of a provider.  

 

The carrier was not entitled to the downcoded value of TMR treatments where it 

did not even attempt to downcode providers’ bills until approximately two years 

after it issued explanations of benefits denying payment on the basis that the TMR 

treatment was research, experimental, or investigative services and after Providers 

filed Applications for Fee Review, the Bureau issued administrative decisions, 

Providers requested fee review hearings, and hearing notices were issued. 

 

 Section 306(f.1)(3)(i) of the Act states that a medical provider shall ―not require, 

request or accept payment for the treatment, accommodations, products or 

services in excess of one hundred thirteen per centum of the…applicable fee 

schedule…or…any other Medicare reimbursement mechanism‖  

 

Additionally, this section states that if the prevailing charge, fee schedule or any 

other reimbursement has not been calculated under the Medicare program for a 

particular treatment, accommodation, product or service, the amount of the 

payment may not exceed eighty per centum of the charge most often made by 

providers of similar training, experience and licensure for a specific treatment, 

accommodation, product or service in the geographic area where the treatment, 

accommodation, product or service is provided. 
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The Regulations similarly state that if a Medicare payment mechanism does not 

exist for a particular treatment, accommodation, product or service, the amount of 

the payment made to a health care provider shall be either 80% of the usual and 

customary charge for that treatment, accommodation, product or service in the 

geographic area where rendered, or the actual charge, whichever is lower. 

 

The Insurer bears the burden before the Hearing Officer to establish by a 

preponderance of the evidence that it properly reimbursed the Provider. 

 

The insurer did not fulfill its burden where before the Hearing Officer where it 

offered no evidence as to the usual and customary charge by failing to cite or rely 

upon the Medicare regulations in its explanations of benefits reducing Providers’ 

bills for the TMR. Instead, Insurer downcoded Providers’ bills without strictly 

complying with the procedures for such downcoding. 

 

 Failure to pay medical bill within 30 days of receipt of the required bills and 

medical reports results in the accrual of interest on the unpaid balance at the rate 

of 10% per annum 

 

 Liberty Mutual Insurance Company v. WCAB (Kepko, D.O., Lindenbaum, D.O. 

c/o East Coast TMR) No. 1182 C.D. 2011 (Decision by Judge McCullough, February 23, 

2012) 3/12 

 

 

 The Pennsylvania Supreme Court affirms the Commonwealth Court and holds 

that it is within the sound discretion of the WCJ to decide whether to suspend 

both indemnity and medical benefits where a claimant failed to attend a defense 

medical examination ordered by the WCJ pursuant to Section 314(a) of the Act.  

 

The Court reasons that the General Assembly did not intend that ―compensation‖ 

under Section 314(a) must always be restricted to wage loss benefits, because 

Article III does not restrict ―compensation‖ to wage loss benefits in all cases. 

 

 In the proper circumstances, ―compensation‖ under Section314(a) may include 

medical benefits as well as wage loss benefits determined that ―compensation,‖ as 

used in Article III more frequently denotes wage loss benefits, but it may also, in 

proper context, denote medical benefits 

 

 The Act does not define ―compensation‖ and the Act uses the term variously. 

Thus, one section of the Act will clearly evidence that the term only pertains to 

wage loss benefits, but another section of the Act will imply that the term 

encompasses medical benefits as well as wage loss benefits. For this reason, the 

definition of ―compensation‖ as used in the Act must be decided on a section-by-

section basis. 

 



28 

 

Giant Eagle, Inc. v. WCAB (Givner), No. A08-1066 (Decision by Justice 

McCAFFERY, March 13, 2012). 3/12 

 

 

 The employer violated the Act where it only calculated interest where it did not 

pay interest past the closed period of disability because Claimant was fully 

employed at that time. 

 

This is because Section 406.1(a) of the Act  provides that interest shall accrue on 

all due and unpaid compensation at the rate of ten per centum per annum. Thus, 

the interest will accumulate, or continue to grow, on all unpaid compensation at a 

rate of ten percent until such compensation is paid.  
 

The purpose of Section 406.1(a) of the Act is to compensate a claimant for the 

loss of the use of the money during the time the payment was delayed. There is no 

limitation in the Act if the Claimant returns to work or is no longer disabled. 

 

The Employer’s error in calculating the interest and the fact that Claimant 

returned to work were irrelevant in determining the interest due Claimant for the 

loss of use of the money he was owed. 

 

 The employer violated the Act by failing to timely pay the subrogation liens of a 

non-occupational medical carrier premised upon its argument that pursuant to 

Section 306(f.1)(2) of the Act, it was entitled to receive medical bills and records 

verifying medical charges for treatment of an injured worker before it must pay 

for the treatment. 

 

This is because Section 306(f.1)(2) does not apply only applies to providers and 

not insurers requesting subrogation of payments made on behalf of a claimant. 

 

Rather, Section 319 of the Act relates to the subrogation rights of the third-party 

health insurers and they are not required to resubmit any bills after an award of 

compensation.. 

 

Cleveland Brothers and its third party  administrator, PMA v. WCAB (Hazlett) 

No. 68 C.D. 2012 (Decision by Judge Friedman, August 24, 2012) 12/12 

 

 

MEDICAL TESTIMONY 

 

 The question of whether expert medical testimony is unequivocal and, thus, 

competent evidence to support factual determinations is a question of law subject 

to the court’s review. In such cases, the court reviews the testimony as a whole 

and may not base our analysis on a few words taken out of context. Taking a 

medical expert’s testimony as a whole, it will be found to be equivocal if it is 

based only upon possibilities, is vague, and leaves doubt. Medical testimony is 
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unequivocal if a medical expert testifies, after providing foundation for the 

testimony, that, in his professional opinion, he believes or thinks a fact exists. 

 

Amandeo v. WCAB (Conagra Foods) No. 889 C.D. 2011 (Decision by Judge 

Brobson, February 17, 2012) 3/12 

 

 While it is for the WCJ as fact finder to determine credibility, whether expert 

testimony is equivocal is an issue of competence, not credibility, and is a question 

of law subject to this Court’s plenary, de novo review. WCJ’s credibility 

determination cannot serve to preclude this Court from determining whether an 

expert’s testimony was equivocal. The law is equally well settled that questions 

relating to the equivocality of an expert’s testimony are questions of law fully 

subject to this Court's review. 

 

BJ’s Wholesale Club v. WCAB (Pearson) No. 2010 C.D. 2011 (Decision by Judge 

Colins, May 10, 2012) 5/12 

 

NOTICE OF ABILITY TO RETURN TO WORK (LIBC-757) 

 Section 306(b) (3) requires that Notice encompassed by the issuance of the Notice 

of Ability to Return to Work (LIBC-757) must be issued, ―if the insurer receives 

medical evidence that the claimant is able to return to work in any capacity . . . .‖ 

The employer was not required to issue LIBC-757 where the Employer received 

the new medical information from Claimant herself. To mandate Employer to 

provide Claimant Notice when it was Claimant herself who furnished Employer 

the information in no way serves the purpose of the notice requirement or 

Claimant’s obligation to return to work.  

The court adopts a practicable application of the law, especially under these 

circumstances where the claimant enjoys a superior position to control timely 

notice. 

Therefore the employer was not required to issue a second LIBC-757 where on 

February 2, 2009, Claimant’s own physician determined that Claimant was 

capable of performing light-duty work and at the March 11, 2009 hearing, 

Claimant’s counsel admitted to receiving the physicians report and forwarding it 

to Employer’s counsel. 

 The purpose of the notice requirement encompassed by the issuance of the Notice 

of Ability to Return to Work (LIBC-757) is to require the employer to share new 

medical information about a claimant’s physical capacity to work and its possible 

impact on existing benefits.  
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Smith v. WCAB (Caring Companions, Inc.) No. 417 C.D. 2012 (Decision by 

Judge Covey, September 17, 2012) (9/12) 

 

 

NOTICE OF COMPENSATION DENIAL  

 

 In a proceeding on a claim petition, the claimant bears the burden of proving all 

the elements necessary to support an award of benefits. Thus, the claimant must 

establish that she sustained an injury during the course of her employment, and 

that she is disabled as a result of that injury. For purposes of workers’ 

compensation benefits, the term disability is synonymous with loss of earning 

power. A claimant’s burden to prove disability never shifts to the employer; 

rather, the burden remains with the claimant throughout the pendency of the claim 

petition proceeding. 

 

Even where an employer issues an NCD that acknowledges an injury, but disputes 

disability, the claimant maintains the burden of proving she is entitled to benefits. 

  

 An employer may properly file an NCD when, although it acknowledges that a 

work-related injury has occurred, there is a dispute regarding the claimant's 

disability. On the NCD form the employer is given the option of acknowledging 

the occurrence of a work-related injury but declining to pay workers’ 

compensation benefits because the employee is not disabled as a result of his 

injury within the meaning of the Act.  

 

The NCD form for medical only is currently being distributed by the Board and is 

an acceptable means of accepting an injury for medical purposes only. 

Accordingly, an employer may properly issue an NCD to accept a claimed work 

injury for medical purposes only. Therefore, an employer may properly issue an 

NCD to accept a claimed work injury for medical purposes only. 

 

Therefore, the employer’s issuance of an NCD accepting liability for medical 

benefits, but disputing disability was proper where, as here, the employer asserted 

the cause of the disability is not the work incident, but rather a pre-existing 

condition. 

 

Zuchelli v. WCAB (Indiana University of Pennsylvania) No. 817 C.D. 2011 

(Decision by Judge Simpson, October 12, 2011) 2/12 

 

NOTIFICATION OF MODIFICATION 

 

 A Notification of Modification has the same effect as a Supplemental Agreement 

for a modification of benefits. 
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Sladisky V. WCAB (Allegheny Ludlum Corporation), No. 67 C.D. 2011 (Decision by 

Judge Leavitt, May 15, 2012) 5/12 

 

 

 

PARTIAL DISABILITY 

 

 A claimant is only partially disabled if she is working or she could be working at 

a lighter lesser paying job. Thus, Claimant failed to prove, that her earning power 

was once again adversely affected by her work-related disability where, though 

not recovered from her work injury, the WCJ found that she was able to perform 

her pre-injury position 

 

 

Verity v. WCAB (The Malvern School) No. 356 C.D. 2011 (Decision by Judge 

Cohn Jubelirer, October 11, 2011) 2/11 

 

 The Act sets time limits to a claimant’s ability to seek a reinstatement to total 

disability. Those time limits are different, depending on whether the claimant 

seeking reinstatement has had his total disability benefits suspended or had them 

reduced to partial disability. 

 

A claimant on partial disability can have his total disability compensation 

reinstated up to three years after expiration of 500 weeks of partial disability 

 

Where compensation benefits have been suspended, a reinstatement petition must 

be filed within 500 weeks of the effective date of the suspension. The 500-week 

limit for filing for reinstatement after a suspension is a statute of repose which not 

only limits a remedy, but also completely and totally extinguishes a claimant’s 

right to benefits in the first instance 

 

Therefore, the claimant’s Reinstatement Petition seeking total disability was time-

barred because it was filed more than 500 weeks after disability benefits had been 

suspended. 

 

Richard Palaschak v. WCAB (US Airways) No. 1699 C.D. 2010 (Decision by Judge 

Leavitt, January 23, 2012) 2/12 

 

 A claimant who files a Petition for Reinstatement after the receipt of 500 weeks of 

partial disability following lay off from a funded employment job has the 

heightened burden of proof that applies to all claimants who seek reinstatement 

following receipt of 500 weeks of partial disability, irrespective of the fact the 

claimant was laid off from a funded employment position. The claimant must still 

show that he could no longer do the job because of an increased impairment. 
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There is nothing untoward about funded employment. It is a legitimate way to 

bring an injured claimant back to work and reduce his disability from total to 

partial. 

 

 There are different burdens of proof for reinstating total disability benefits, 

depending on whether the claimant has exhausted his 500 weeks of partial 

disability benefits.  

 

Prior to 500 weeks elapsing- a partially disabled claimant can reinstate to total 

disability benefits by showing that his earning power is once again adversely 

affected by his work injury, and he need not show his physical condition has 

worsened. Such a claimant is entitled to total disability benefits if he is laid off 

when the employer eliminates his light-duty job 

 

After 500 weeks of partial disability benefits have exhausted- Where a claimant 

has exhausted his 500-week partial disability and seeks reinstatement to total 

disability, he must prove that his increased, work-related impairment has 

precluded continuation of such light-duty employment. The burden to prove the 

availability of employment consistent with the claimant’s physical limitations will 

then shift to the employer.  

 

Simply, after exhaustion of partial disability, it is not enough to show that the 

light-duty job is no longer available. The claimant must show that he could no 

longer do the job because of an increased impairment. 

 

Sladisky V. WCAB (Allegheny Ludlum Corporation), No. 67 C.D. 2011 (Decision by 

Judge Leavitt, May 15, 2012) 5/12 

 

PENALTY 

 

 A claimant entitled to penalties only where the claimant is awarded benefits. 

Thus, even if there is a violation of the Act, a Penalty Petition cannot be granted 

unless there is past compensation due the claimant upon which an award of 

penalties can be assessed. 

 

Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 664 C.D. 2011  

 (Decision by Judge Brobson, January 5, 2012) 2/12 

 

 BUT SEE 

 

 

 The Pennsylvania Supreme Court grants Claimant’s Petition for Allowance of Appeal 

from the Order of the Commonwealth Court that held  that under Section 413(a) of 

the Act, where a claimant’s benefits are suspended because of no current loss of 

earnings, said benefits may be resumed only if the claimant files a reinstatement 

petition within 500 weeks from the effective date of the suspension. Absent 
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circumstances justifying application of the doctrine of equitable estoppel, a 

reinstatement petition filed outside of the 500-week period will be considered time-

barred by the statute of repose. 

 

 The Supreme Court states the questions under appeal are as follows: 

 

(1) Whether the Commonwealth Court erred as a matter of law when it 

held that petitioner’s petition to reinstate was barred by § 413 of the 

Workers’ Compensation Act, when he filed the petition 

within three (3) years from the last date of payment of compensation paid 

pursuant to a supplemental agreement, payments were ongoing when the 

petitioner filed the petition to reinstate, and East Goshen Township 

unilaterally ceased payments while the petition was pending? 

 

(2) Whether the Commonwealth Court committed an error of law when it 

held that East Goshen Township did not violate the Act and thereby 

denied petitioner’s penalty petition when the Township unilaterally ceased 

payment of compensation on January 25, 2009 after it had entered into a 

supplemental agreement providing for payment of partial disability at the 

rate of $318.52 effective November 28, 2007 and there was no order of 

the WCJ or agreement of petitioner suspending payment? 

 

Andrew Cozzone v. WCAB (PA MUNICIPAL/EAST GOSHEN TOWNSHIP), 

No. 91 MAL 2012 ( Per Curiam June 26, 2012) 

 

 

 An employer violates Section 406.1 of the Act if it fails to issue an NCP, an NCD, 

or a NTCP within twenty-one days of receiving notice of a work-related injury. 

Consequently, it can be liable for penalties for failure to comply with this 

provision. Moreover, when an employer fails to issue an NCP or an NCD within 

the appropriate timeframe, thereby forcing the claimant to litigate the 

compensability of an injury, the employer will be liable for the payment of the 

claimant’s attorney’s fees unless it can prove its contest was reasonable. Thus, an 

award of penalties and attorney’s fees are the appropriate remedies for an 

employer’s failure to issue bureau documents within twenty-one days of receiving 

notice of a work-place injury.  

 

There is, however, no authority permitting an award of benefits to a claimant who 

would not otherwise be entitled to them based upon an employer's failure to 

comply with the Act. Therefore, the Employer’s violation of the Act by failing to 

issue the appropriate document regarding an alleged injury does not render a 

claim compensable as a matter of law. 

 

Zuchelli v. WCAB (Indiana University of Pennsylvania) No. 817 C.D. 2011 

(Decision by Judge Simpson, October 12, 2011) 2/12 
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 Penalties are payable to the same person to whom compensation is payable, i.e., 

the claimant. 

 

 Liberty Mutual Insurance Company v. WCAB (Kepko, D.O., Lindenbaum, D.O. 

c/o East Coast TMR) No. 1182 C.D. 2011 (Decision by Judge McCullough, February 23, 

2012) 3/12 

 

 The WCJ did not commit an error of law upon denying the claimant’s Penalty 

Petition after the employer failed to file a Petition for Suspension but rather 

unilaterally suspended the claimant’s compensation after the claimant signed a 

Special Attrition Plan, for receipt of a lump sum of $35,000.00 and that provided 

that the Claimant was not under duress, and was not disabled and also contained a 

general release of all claims against the employer including disability pay and 

benefits.  

 

This is because Claimant clearly had notice that a suspension was possible, and 

Claimant was given an opportunity to defend against it. Moreover, because 

Employer already ceased paying Claimant’s benefits, albeit improperly, and 

because Employer denied the material allegations of Claimant’s penalty petition, 

it was clear that Employer was seeking a continuation of that suspension. 

 

Therefore, this was not a case where the WCJ sua sponte suspended Claimant’s 

benefits after the close of the record. Because strictness of pleadings is not 

required in workers’ compensation cases, and in the interest of judicial economy, 

the WCJ was empowered to take appropriate action based on the evidence 

presented. 

 

 Although the employer technically violated the Act after it believed the claimant 

had retired from the workforce, the employer did not err by failing to assess a 

penalty. This is because the WCJ found that Claimant voluntarily retired from the 

work force and thus was not entitled to benefits after his retirement, the same 

basis upon which he suspended benefits. He further found that, although 

Employer violated the Act by failing to follow the proper procedures (i.e., 

because no supplemental agreement, final receipt, or order was obtained before 

payments ceased), no penalties could be computed because no benefits were due.  

 

Krushauskas v. WCAB (General Motors) No. 446 C.D. 2011 (Decision by Judge 

Leadbetter, October 11, 2012) 10/12 

 

 

 The employer violated the Act where it only calculated interest where it did not 

pay interest past the closed period of disability because Claimant was fully 

employed at that time. 

 

This is because Section 406.1(a) of the Act  provides that interest shall accrue on 

all due and unpaid compensation at the rate of ten per centum per annum. Thus, 
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the interest will accumulate, or continue to grow, on all unpaid compensation at a 

rate of ten percent until such compensation is paid.  
 

The purpose of Section 406.1(a) of the Act is to compensate a claimant for the 

loss of the use of the money during the time the payment was delayed. There is no 

limitation in the Act if the Claimant returns to work or is no longer disabled. 

 

The Employer’s error in calculating the interest and the fact that Claimant 

returned to work were irrelevant in determining the interest due Claimant for the 

loss of use of the money he was owed. 

 

 The employer violated the Act by failing to timely pay the subrogation liens of a 

non-occupational medical carrier premised upon its argument that pursuant to 

Section 306(f.1)(2) of the Act, it was entitled to receive medical bills and records 

verifying medical charges for treatment of an injured worker before it must pay 

for the treatment. 

 

This is because Section 306(f.1)(2) does not apply only applies to providers and 

not insurers requesting subrogation of payments made on behalf of a claimant. 

 

Rather, Section 319 of the Act relates to the subrogation rights of the third-party 

health insurers and they are not required to resubmit any bills after an award of 

compensation.. 

 

Cleveland Brothers and its third party  administrator, PMA v. WCAB (Hazlett) 

No. 68 C.D. 2012 (Decision by Judge Friedman, August 24, 2012) 12/12 

 

 

PLEADINGS 

 

 The law applicable to the finding that the WCJ was empowered to grant order the 

Suspension in the absence of the filing of a Petition for Suspension is well-

established.  

 

The rules governing pleadings in workers’ compensation cases do not mirror the 

Pennsylvania Rules of Civil Procedure and should be liberally construed. 

Furthermore, the court has never required absolute and unreasonable strictness in 

pleadings in workers’ compensation cases, and, if one party effectively puts the 

adverse party on notice as to the theory of relief which is sought, the WCJ will be 

authorized to grant the relief requested. 

 

A WCJ is empowered under the Act to take appropriate action based upon the 

evidence presented and a claimant can be placed on notice of the relief sought 

during the proceedings. 
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The general rule in workers’ compensation is that if an employer wants to change 

the character of the claimant’s disability, the employer must file a petition 

specifically requesting the relief sought. 

 

A WCJ has authority to suspend/terminate a claimant’s benefits in the absence of 

a formal petition where doing so would not be prejudicial to the claimant, i.e., the 

claimant is put on notice that a suspension/termination is possible and is given the 

opportunity to defend against it. Whether the claimant has adequate notice 

depends on the totality of the circumstances of a particular case. This includes the 

procedural history, the factual history, the nature of the claimant’s petition, and 

the nature of the employer’s response to the claimant’s petition. 

 

 

Krushauskas v. WCAB (General Motors) No. 446 C.D. 2011 (Decision by Judge 

Leadbetter, October 11, 2012) 10/12 
 

 

PSYCHIATRIC CLAIM 

 

 The WCJ did not commit an error of law upon applying the ―physical-mental‖ 

analysis to the claimant’s claim where the triggering event was physical in nature 

and the claimant subsequently developed Post Traumatic Stress Disorder, 

although he did not suffer a physical disability caused by the triggering event. 

 

 To substantiate a physical/mental injury claim, the psychological injury must be 

the result of a triggering physical event and the injury must arise in the course of 

employment. 

 

A claimant need not prove that he or she suffered a physical disability that caused 

a mental disability for which he or she may receive benefits. Nor must a claimant 

show that the physical injury continues during the life of the psychic disability. 

Rather, a claimant need only show that a physical stimulus resulted in a mental 

disability. 

 

Moreover, a claimant alleging a psychological injury stemming from a physical 

injury is not required to show abnormal working conditions. 

 

In this matter, Claimant suffered a significant physical stimulus in the form of the 

head-on collision causing the death of the other driver before Claimant’s eyes, 

and disabling his loaded tractor-trailer causing it to descend an embankment. 

Claimant’s intimate involvement in the fatal accident is sufficient to constitute a 

―physical stimulus‖ to support a compensation award. 

 

 Psychological injuries fall into three categories:  
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(1) Mental/Physical—where a psychological stimulus cause’s physical injury- 

Where Psychological stimulus causes a purely physical injury proof of abnormal 

working conditions is not required. 

 

(2) Physical/Mental—where a physical stimulus causes a psychic injury the 

claimant alleging a psychological injury stemming from a physical injury is not 

required to show abnormal working conditions. A claimant is not required to 

prove he/she suffered a physical disability that caused a mental disability for 

which he or she may receive benefits 

 

(3) Mental/Mental—where a psychological stimulus causes a psychic injury the 

claimant must establish by objective evidence that he suffered a psychological 

injury and that the injury was more than a subjective reaction to normal working 

conditions. Even if a claimant adequately identifies actual (not merely perceived 

or imagined) employment events which have precipitated psychiatric injury, the 

claimant must still prove the events to be abnormal before he can recover 

 

These categories require different standards of proof, the last being the most 

rigorous, requiring proof of abnormal working conditions. 

 

New Enterprise Stone & Lime Co., Inc., and PMA Management V. WCAB 

(Kalmanowicz), No. 1492 C.D. 2012 (Decision by Judge Covey, December 6, 2012) 

12/12 

 

 

REASONED DECISION 

 

 Section 422(a) of the Act requires a WCJ to issue a decision that permits an 

appellate court to exercise adequate appellate review. In order to satisfy this 

standard, a WCJ does not need to discuss every detail of the evidence in the 

record. Rather, Section 422(a) of the Act requires WCJs to issue reasoned 

decisions so that the Court does not have to ―imagine‖ the reasons why a WCJ 

finds that the conflicting testimony of one witness was more credible than the 

testimony of another witness. 

 

A WCJ need not explain credibility determinations relating to a witness who 

testifies before the WCJ, Section 422(a) of the Act requires some explanation of 

credibility determinations by a WCJ with regard to conflicting deposition 

testimony in order to enable this Court to review a WCJ‟s decision. Under Section 

422(a) of the Act, a WCJ must articulate the objective rationale underlying his 

credibility determinations where the testimony of such witnesses is conflicting. A 

WCJ may satisfy the reasoned decision requirement if he summarizes the 

witnesses‟ testimony ―and adequately explains his credibility determinations.‖ 

 

Thus, while summaries of testimony alone would be insufficient to satisfy the 

reasoned decision requirement, where a WCJ summarizes testimony and also 
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objectively explains his credibility determinations, the decision will satisfy the 

requirement. Further, other evidence in the record may provide the objective 

support necessary under Section 422(a) of the Act for adequate credibility 

determinations. 

 

 A WCJ’S observation of a witness’s demeanor alone is sufficient to satisfy the 

reasoned decision requirement. Therefore, although the claimant testified both 

live and by deposition, since there was contextual overlap in the claimant live and 

deposition testimony the WCJ’s credibility finding based upon demeanor was 

sufficient to satisfy the requirements of 422(a) of the Act. 

 

A WCJ may render a reasoned decision on the basis of summarized testimony if 

the reason given in addition to the cited testimony constitutes an objective basis 

explaining why a WCJ did not find a witness credible. 

 

Amandeo v. WCAB (Conagra Foods) No. 889 C.D. 2011 (Decision by Judge 

Brobson, February 17, 2012) 3/12 

 

 

REINSTATEMENT 

 

 Notwithstanding the fact the employer reinstated the claimant’s compensation for 

periods following the expiration of 500 weeks of suspension by Supplemental 

Agreement the claimant was not entitled to a reinstatement of benefits because 

Claimant’s benefits were suspended on September 20, 1989, when Claimant 

returned to his pre-injury position without a loss of earnings. Pursuant to Section 

413(a) of the Act, therefore, Claimant had until approximately April 1999 to file a 

reinstatement petition before his right to benefits was completely extinguished but 

the claimant did not file a reinstatement petition until September 26, 2008; over 

nine years after the 500-week period had expired.  

 

Section 413 of the Act imposes a statute of repose whereby a Petition for 

Reinstatement must be filed within 500 weeks from a suspension of a claimant’s 

benefits in order to be considered timely filed. The 500-week statute of repose not 

only limits a remedy, but completely and totally extinguishes a claimant’s rights 

to benefits in the first instance. The expiration of the statute of repose deprives the 

Board of the jurisdiction to consider a claimant’s petition and can never be 

waived by an employer. The purpose of the statute of repose is to encourage the 

prompt resolution of legal rights and to protect an employer from having to 

defend against stale claims. For this reason, the only exception to the statute of 

repose is if the claimant can establish estoppel against his or her employer. 

 

Accordingly, under Section 413(a) of the Act, where a claimant’s benefits are 

suspended because of no current loss of earnings, said benefits may be resumed 

only if the claimant files a reinstatement petition within 500 weeks from the 

effective date of the suspension. Absent circumstances justifying application of 
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the doctrine of equitable estoppel, a reinstatement petition filed outside of the 

500-week period will be considered time-barred by the statute of repose. 

 

 

 The doctrine of equitable estoppel applies in situations where a party, through its 

acts, negligently misrepresents material facts while knowing or having reason to 

know that the party will justifiably rely on the misrepresentation to its detriment 

and indeed the other party does so rely. The two essential elements of equitable 

estoppel which a claimant must prove by clear and convincing evidence, is, first, 

inducement and, second, the justifiable reliance on the inducement.  

 

The relevant inquiry in determining whether equitable estoppel prevents an 

employer from raising a statute of repose defense under the Act is whether the 

employer’s words or conduct convinced the claimant to not pursue his claim 

within the statutory period. In other words, the claimant not pursuing his claim 

within the statutory period is the detriment that must be caused by the employer’s 

inducement. Under the statute of repose set forth in Section 413(a) of the Act, 

therefore, equitable estoppel applies only where the employer’s words or conduct 

induce the claimant to not seek reinstatement of his benefits within the 500-week 

period. 

 

Here, because Employer voluntarily reinstated Claimant’s benefits and pursued a 

Modification Petition after the 500-week statute of repose had already expired, 

Employer’s actions could not have induced Claimant to not seek reinstatement of 

his benefits within the statutory period. 

 

 Although the claimant filed his Petition for Reinstatement within three years of 

the most recent payment of compensation, the claimant’s petition was barred by 

the Statute of Repose because Claimant’s benefits were suspended due to 

Claimant’s return to his pre-injury position without a loss of earnings. 

 

 Section 413(a) of the Act’s 500-week statute of repose, not its three-year statute 

of limitations, governed the outcome of this case because the claimant’s 

compensation had previously been suspended for 500 weeks. 

 

 Section 413(a) of the Act encompasses a three-year statute of limitations. Section 

413(a) of the Act provides, in pertinent part: ―no notice of compensation payable, 

agreement or award shall be reviewed, or modified, or reinstated, unless a petition 

is filed with the department within three years after the date of the most recent 

payment of compensation made prior to the filing of such petition.‖ Here, it is 

undisputed that Claimant filed his reinstatement petition within three years of his 

last payment of compensation. 

 

The court has distinguished the three-year statute of limitations in Section 413 

from the five-hundred week statute of repose. Section 413’s three-year limitation 

is totally inapplicable where there has been a suspension. The three-year 
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extension for filing of Modification/Reinstatement Petitions under Section 413 is 

inapplicable to reinstatements following suspensions and is applicable only to 

reinstatements following a termination of benefits. 

 

Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 664 C.D. 2011  

 (Decision by Judge Brobson, January 5, 2012) 2/12 

 

BUT SEE 

 

 

 The Pennsylvania Supreme Court grants Claimant’s Petition for Allowance of Appeal 

from the Order of the Commonwealth Court that held  that under Section 413(a) of 

the Act, where a claimant’s benefits are suspended because of no current loss of 

earnings, said benefits may be resumed only if the claimant files a reinstatement 

petition within 500 weeks from the effective date of the suspension. Absent 

circumstances justifying application of the doctrine of equitable estoppel, a 

reinstatement petition filed outside of the 500-week period will be considered time-

barred by the statute of repose. 

 

 The Supreme Court states the questions under appeal are as follows: 

 

(1) Whether the Commonwealth Court erred as a matter of law when it 

held that petitioner’s petition to reinstate was barred by § 413 of the 

Workers’ Compensation Act, when he filed the petition 

within three (3) years from the last date of payment of compensation paid 

pursuant to a supplemental agreement, payments were ongoing when the 

petitioner filed the petition to reinstate, and East Goshen Township 

unilaterally ceased payments while the petition was pending? 

 

(2) Whether the Commonwealth Court committed an error of law when it 

held that East Goshen Township did not violate the Act and thereby 

denied petitioner’s penalty petition when the Township unilaterally ceased 

payment of compensation on January 25, 2009 after it had entered into a 

supplemental agreement providing for payment of partial disability at the 

rate of $318.52 effective November 28, 2007 and there was no order of 

the WCJ or agreement of petitioner suspending payment? 

 

Andrew Cozzone v. WCAB (PA MUNICIPAL/EAST GOSHEN TOWNSHIP), 

No. 91 MAL 2012 ( Per Curiam June 26, 2012) 

 

 

 A claimant seeking reinstatement of suspended benefits must prove that his or her 

earning power is once again adversely affected by his or her disability, and that 

such disability is a continuation of that which arose from his or her original claim.  
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The claimant need not re-prove that the disability arose from his or her original 

claim. Once the claimant meets this burden, the burden then shifts to the party 

opposing the reinstatement petition. 

 

 In order to prevail, the opposing party must show that the claimant’s loss in 

earnings is not caused by the disability arising from the work-related injury. This 

burden may be met by showing that the claimant’s loss in earnings is, in fact, 

caused by the claimant’s bad faith rejection of available work within the relevant 

required medical restrictions or by some circumstance barring receipt of benefits 

that is specifically described under the provisions of the Act 

 

 The Pennsylvania Supreme Court  in Bufford v. Workers’ Compensation Appeal 

Board (North American Telecom), 606 Pa. 621, 2 A.3d 548 (2010) eliminated the 

requirement that a claimant seeking reinstatement after a suspension of benefits 

prove that his or her loss of earnings was through no fault of his or her own. 

 

Therefore, the claimant failed to fulfill her burden in support of her Petition for 

Reinstatement where the WCJ found that claimant’s medical expert did not intend 

for a ―no stairs‖ restriction to stop Claimant from going up and down stairs 

altogether but, instead, the doctor intended to restrict Claimant from going up and 

down stairs frequently and the WCJ found Claimant admitted that her work-

related disability did not prevent her from going up and down several flights of 

stairs a day and that, at the time claimant’s medical expert imposed the ―no stairs‖ 

restriction, Claimant was able to go up and down the stairs at her place of 

employment four times a day. There was therefore is no credible record evidence 

that Claimant was unable to perform her light-duty position due to an inability, 

caused by her work-related disability, to go up and down stairs.  

 

 A claimant is only partially disabled if she is working or she could be working at 

a lighter lesser paying job. Thus, Claimant failed to prove, that her earning power 

was once again adversely affected by her work-related disability where, though 

not recovered from her work injury, the WCJ found that she was able to perform 

her pre-injury position 

 

 

Verity v. WCAB (The Malvern School) No. 356 C.D. 2011 (Decision by Judge 

Cohn Jubelirer, October 11, 2011) 2/11 

 

 The Act sets time limits to a claimant’s ability to seek a reinstatement to total 

disability. Those time limits are different, depending on whether the claimant 

seeking reinstatement has had his total disability benefits suspended or had them 

reduced to partial disability. 

 

A claimant on partial disability can have his total disability compensation 

reinstated up to three years after expiration of 500 weeks of partial disability 
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Where compensation benefits have been suspended, a reinstatement petition must 

be filed within 500 weeks of the effective date of the suspension. The 500-week 

limit for filing for reinstatement after a suspension is a statute of repose which not 

only limits a remedy, but also completely and totally extinguishes a claimant’s 

right to benefits in the first instance 

 

Therefore, the claimant’s Reinstatement Petition seeking total disability was time-   

barred because it was filed more than 500 weeks after disability benefits had been 

suspended. 

 

 A claimant’s Reinstatement Petition seeking specific loss benefits would be time-

barred if it was filed more than 500 weeks after disability benefits had been 

suspended. 

 

 If a claimant is working after 500 weeks and up to the time he seeks 

reinstatement, he must prove that he has an ―increased, work-related impairment‖ 

that precludes the continuation of the light-duty employment. 

 

Richard Palaschak v. WCAB (US Airways) No. 1699 C.D. 2010 (Decision by Judge 

Leavitt, January 23, 2012) 2/12 

 

 Although WCJ’s can amend NCP's during proceedings involving any pending 

petition, this fact does not preclude the conclusion that the limitation provision of 

paragraph one of section 413 applies to that entire section of the Act.  

 

When a party is seeking either to obtain relief through the correction of an NCP 

under paragraph one of Section 413 of the Act, or is seeking to add additional 

consequential injuries to a claimant’s compensable, work-related injuries under 

paragraph two of Section 413 of the Act, the party must file the petition within 

three years of the date of the most recent payment of compensation.  

 

The Claimant's Petition to Review the NCP to add Post Traumatic Stress Disorder 

was untimely where she filed her review petition seeking to expand the 

description of her original injury on March 22, 2007, which was more then three 

years after the parties executed a Supplemental Agreement suspending Claimant’s 

benefits in February 2004. 

 

 A clamant cannot rely upon a timely filed Petition for Reinstatement to Review 

and NCP if filed in excess of three years of the most recent payment of 

compensation.  

 

 Dillinger v. WCAB (Port Authority of Allegheny County), No. 770 C.D. 2011 

(Decision by Judge Friedman, March 1, 2012) 4/12 

 

 A claimant who files a Petition for Reinstatement after the receipt of 500 weeks of 

partial disability following lay off from a funded employment job has the 
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heightened burden of proof that applies to all claimants who seek reinstatement 

following receipt of 500 weeks of partial disability, irrespective of the fact the 

claimant was laid off from a funded employment position. The claimant must still 

show that he could no longer do the job because of an increased impairment. 

 

There is nothing untoward about funded employment. It is a legitimate way to 

bring an injured claimant back to work and reduce his disability from total to 

partial. 

 

 There are different burdens of proof for reinstating total disability benefits, 

depending on whether the claimant has exhausted his 500 weeks of partial 

disability benefits.  

 

Prior to 500 weeks elapsing- a partially disabled claimant can reinstate to total 

disability benefits by showing that his earning power is once again adversely 

affected by his work injury, and he need not show his physical condition has 

worsened. Such a claimant is entitled to total disability benefits if he is laid off 

when the employer eliminates his light-duty job 

 

After 500 weeks of partial disability benefits have exhausted- Where a claimant 

has exhausted his 500-week partial disability and seeks reinstatement to total 

disability, he must prove that his increased, work-related impairment has 

precluded continuation of such light-duty employment. The burden to prove the 

availability of employment consistent with the claimant’s physical limitations will 

then shift to the employer.  

 

Simply, after exhaustion of partial disability, it is not enough to show that the 

light-duty job is no longer available. The claimant must show that he could no 

longer do the job because of an increased impairment. 

 

Sladisky V. WCAB (Allegheny Ludlum Corporation), No. 67 C.D. 2011 (Decision by 

Judge Leavitt, May 15, 2012) 5/12 

 

 

RETIREMENT 

 

 An employer need not prove the availability of suitable work when the employer 

proves by a totality of the circumstances that the claimant has voluntarily retired 

from the workforce.  

 

 Where the work injury limited Claimant to light-duty work, but all of Claimant’s 

medical conditions limited Claimant to sedentary work, it would be pointless for 

us to require Employer to establish the availability of light-duty work.   

 

The facts demonstrated that the claimant voluntarily removed herself from the 

workforce where she sought a disability pension that was based on her inability to 
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engage in substantial gainful activity and where Claimant’s work injury did not 

prevent Claimant from engaging in substantial gainful activity, though her non 

worked related condition resulting in her receipt of Social Security disabled her. 

 

 The receipt of Social Security Disability benefits could be evidence that the 

claimant’s work injury forced him or her out of the labor market. 

 

 If a WCJ finds that a claimant suffers from a work injury and no other non-work-

related medical condition, then the receipt of Social Security Disability benefits 

can mean only that the claimant’s work injury has forced him or her out of the 

labor market.  

 

On the other hand, if the WCJ finds that the claimant suffers from a work injury 

and non-work-related medical conditions and that the work injury does not 

prevent the claimant from working, then the receipt of Social Security Disability 

benefits can mean only that the claimant is unattached to the workforce for 

reasons unrelated to the work injury. 

 

 A claimant who has no intention of seeking employment has voluntarily 

withdrawn from the workforce. A claimant can rebut the presumption that he or 

she has voluntarily withdrawn from the workforce by showing that he or she was 

forced to withdraw from the workforce due to the work injury.   

 

 The employer can prove that the claimant withdrew from the workforce by 

establishing that: (1) the claimant sought and received a retirement pension; (2) 

the claimant sought and received Social Security Disability benefits, which 

―precluded him from working‖; and (3) the claimant failed to seek work for two 

years after receiving a Notice of Ability to Return to Work.   

 

 Burks v. WCAB (City of Pittsburgh) No. 980 C.D. 2011 (Decision by Judge 

Friedman, January 13, 2012) 2/12 

 

 An employer need not prove the availability of suitable work to obtain a 

suspension when the employer establishes, under the totality of the circumstances, 

that the claimant has voluntarily retired from the workforce. 

 

Where a claimant accepts a retirement pension, that claimant is presumed to have 

voluntarily retired from the work force, and the employer is entitled to a 

suspension unless the claimant can show that he is seeking employment or that 

the work-related injury forced him to retire. 

 

Here, the Claimant accepted a retirement pension meaning the burden shifted to 

Claimant to demonstrate that he is seeking employment or that his work-related 

injury forced him to retire. The Claimant testified that he was not seeking 

employment and although Claimant testified that he retired because of his work-

related injury, the WCJ rejected this testimony as not credible. 
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 The WCJ did not commit an error of law upon denying the claimant’s Penalty 

Petition after the employer failed to file a Petition for Suspension but rather 

unilaterally suspended the claimant’s compensation after the claimant signed a 

Special Attrition Plan, for receipt of a lump sum of $35,000.00 and that provided 

that the Claimant was not under duress, and was not disabled and also contained a 

general release of all claims against the employer including disability pay and 

benefits.  

 

This is because Claimant clearly had notice that a suspension was possible, and 

Claimant was given an opportunity to defend against it. Moreover, because 

Employer already ceased paying Claimant’s benefits, albeit improperly, and 

because Employer denied the material allegations of Claimant’s penalty petition, 

it was clear that Employer was seeking a continuation of that suspension. 

 

Therefore, this was not a case where the WCJ sua sponte suspended Claimant’s 

benefits after the close of the record. Because strictness of pleadings is not 

required in workers’ compensation cases, and in the interest of judicial economy, 

the WCJ was empowered to take appropriate action based on the evidence 

presented. 

 

 Although the employer technically violated the Act after it believed the claimant 

had retired from the workforce, the employer did not err by failing to assess a 

penalty. This is because the WCJ found that Claimant voluntarily retired from the 

work force and thus was not entitled to benefits after his retirement, the same 

basis upon which he suspended benefits. He further found that, although 

Employer violated the Act by failing to follow the proper procedures (i.e., 

because no supplemental agreement, final receipt, or order was obtained before 

payments ceased), no penalties could be computed because no benefits were due.  

 

Krushauskas v. WCAB (General Motors) No. 446 C.D. 2011 (Decision by Judge 

Leadbetter, October 11, 2012) 10/12 
 

 

SOCIAL SECURITY 

 

 Where the work injury limited Claimant to light-duty work, but all of Claimant’s 

medical conditions limited Claimant to sedentary work, it would be pointless for 

us to require Employer to establish the availability of light-duty work.   

 

The facts demonstrated that the claimant voluntarily removed herself from the 

workforce where she sought a disability pension that was based on her inability to 

engage in substantial gainful activity and where Claimant’s work injury did not 

prevent Claimant from engaging in substantial gainful activity, though her non 

worked related condition resulting in her receipt of Social Security disabled her. 
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 The receipt of Social Security Disability benefits could be evidence that the 

claimant’s work injury forced him or her out of the labor market. 

 

 If a WCJ finds that a claimant suffers from a work injury and no other non-work-

related medical condition, then the receipt of Social Security Disability benefits 

can mean only that the claimant’s work injury has forced him or her out of the 

labor market.  

 

On the other hand, if the WCJ finds that the claimant suffers from a work injury 

and non-work-related medical conditions and that the work injury does not 

prevent the claimant from working, then the receipt of Social Security Disability 

benefits can mean only that the claimant is unattached to the workforce for 

reasons unrelated to the work injury. 

 

 Burks v. WCAB (City of Pittsburgh) No. 980 C.D. 2011 (Decision by Judge 

Friedman, January 13, 2012) 2/12 

 

STATUTE OF LIMITATIONS 

 

 Notwithstanding the fact the employer reinstated the claimant’s compensation for 

periods following the expiration of 500 weeks of suspension by Supplemental 

Agreement the claimant was not entitled to a reinstatement of benefits because 

Claimant’s benefits were suspended on September 20, 1989, when Claimant 

returned to his pre-injury position without a loss of earnings. Pursuant to Section 

413(a) of the Act, therefore, Claimant had until approximately April 1999 to file a 

reinstatement petition before his right to benefits was completely extinguished but 

the claimant did not file a reinstatement petition until September 26, 2008; over 

nine years after the 500-week period had expired.  

 

Section 413 of the Act imposes a statute of repose whereby a Petition for 

Reinstatement must be filed within 500 weeks from a suspension of a claimant’s 

benefits in order to be considered timely filed. The 500-week statute of repose not 

only limits a remedy, but completely and totally extinguishes a claimant’s rights 

to benefits in the first instance. The expiration of the statute of repose deprives the 

Board of the jurisdiction to consider a claimant’s petition and can never be 

waived by an employer. The purpose of the statute of repose is to encourage the 

prompt resolution of legal rights and to protect an employer from having to 

defend against stale claims. For this reason, the only exception to the statute of 

repose is if the claimant can establish estoppel against his or her employer. 

 

Accordingly, under Section 413(a) of the Act, where a claimant’s benefits are 

suspended because of no current loss of earnings, said benefits may be resumed 

only if the claimant files a reinstatement petition within 500 weeks from the 

effective date of the suspension. Absent circumstances justifying application of 

the doctrine of equitable estoppel, a reinstatement petition filed outside of the 

500-week period will be considered time-barred by the statute of repose. 



47 

 

 

 The doctrine of equitable estoppel applies in situations where a party, through its 

acts, negligently misrepresents material facts while knowing or having reason to 

know that the party will justifiably rely on the misrepresentation to its detriment 

and indeed the other party does so rely. The two essential elements of equitable 

estoppel which a claimant must prove by clear and convincing evidence, is, first, 

inducement and, second, the justifiable reliance on the inducement.  

 

The relevant inquiry in determining whether equitable estoppel prevents an 

employer from raising a statute of repose defense under the Act is whether the 

employer’s words or conduct convinced the claimant to not pursue his claim 

within the statutory period. In other words, the claimant not pursuing his claim 

within the statutory period is the detriment that must be caused by the employer’s 

inducement. Under the statute of repose set forth in Section 413(a) of the Act, 

therefore, equitable estoppel applies only where the employer’s words or conduct 

induce the claimant to not seek reinstatement of his benefits within the 500-week 

period. 

 

Here, because Employer voluntarily reinstated Claimant’s benefits and pursued a 

Modification Petition after the 500-week statute of repose had already expired, 

Employer’s actions could not have induced Claimant to not seek reinstatement of 

his benefits within the statutory period. 

 

 Although the claimant filed his Petition for Reinstatement within three years of 

the most recent payment of compensation, the claimant’s petition was barred by 

the Statute of Repose because Claimant’s benefits were suspended due to 

Claimant’s return to his pre-injury position without a loss of earnings. 

 

 Section 413(a) of the Act’s 500-week statute of repose, not its three-year statute 

of limitations, governed the outcome of this case because the claimant’s 

compensation had previously been suspended for 500 weeks. 

 

 Section 413(a) of the Act encompasses a three-year statute of limitations. Section 

413(a) of the Act provides, in pertinent part: ―no notice of compensation payable, 

agreement or award shall be reviewed, or modified, or reinstated, unless a petition 

is filed with the department within three years after the date of the most recent 

payment of compensation made prior to the filing of such petition.‖ Here, it is 

undisputed that Claimant filed his reinstatement petition within three years of his 

last payment of compensation. 

 

The court has distinguished the three-year statute of limitations in Section 413 

from the five-hundred week statute of repose. Section 413’s three-year limitation 

is totally inapplicable where there has been a suspension. The three-year 

extension for filing of Modification/Reinstatement Petitions under Section 413 is 

inapplicable to reinstatements following suspensions and is applicable only to 

reinstatements following a termination of benefits. 
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Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 664 C.D. 2011  

 (Decision by Judge Brobson, January 5, 2012) 2/12 

 

 

 Although WCJ’s can amend NCP's during proceedings involving any pending 

petition, this fact does not preclude the conclusion that the limitation provision of 

paragraph one of section 413 applies to that entire section of the Act.  

 

When a party is seeking either to obtain relief through the correction of an NCP 

under paragraph one of Section 413 of the Act, or is seeking to add additional 

consequential injuries to a claimant’s compensable, work-related injuries under 

paragraph two of Section 413 of the Act, the party must file the petition within 

three years of the date of the most recent payment of compensation.  

 

The Claimant's Petition to Review the NCP to add Post Traumatic Stress Disorder 

was untimely where she filed her review petition seeking to expand the 

description of her original injury on March 22, 2007, which was more then three 

years after the parties executed a Supplemental Agreement suspending Claimant’s 

benefits in February 2004. 

 

 A clamant cannot rely upon a timely filed Petition for Reinstatement to Review 

and NCP if filed in excess of three years of the most recent payment of 

compensation.  

 

 Dillinger v. WCAB (Port Authority of Allegheny County), No. 770 C.D. 2011 

(Decision by Judge Friedman, March 1, 2012) 4/12 

 

 A claimant who files a Petition for Reinstatement after the receipt of 500 weeks of 

partial disability following lay off from a funded employment job has the 

heightened burden of proof that applies to all claimants who seek reinstatement 

following receipt of 500 weeks of partial disability, irrespective of the fact the 

claimant was laid off from a funded employment position. The claimant must still 

show that he could no longer do the job because of an increased impairment. 

 

There is nothing untoward about funded employment. It is a legitimate way to 

bring an injured claimant back to work and reduce his disability from total to 

partial. 

 

 There are different burdens of proof for reinstating total disability benefits, 

depending on whether the claimant has exhausted his 500 weeks of partial 

disability benefits.  

 

Prior to 500 weeks elapsing- a partially disabled claimant can reinstate to total 

disability benefits by showing that his earning power is once again adversely 

affected by his work injury, and he need not show his physical condition has 
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worsened. Such a claimant is entitled to total disability benefits if he is laid off 

when the employer eliminates his light-duty job 

 

After 500 weeks of partial disability benefits have exhausted- Where a claimant 

has exhausted his 500-week partial disability and seeks reinstatement to total 

disability, he must prove that his increased, work-related impairment has 

precluded continuation of such light-duty employment. The burden to prove the 

availability of employment consistent with the claimant’s physical limitations will 

then shift to the employer.  

 

Simply, after exhaustion of partial disability, it is not enough to show that the 

light-duty job is no longer available. The claimant must show that he could no 

longer do the job because of an increased impairment. 

 

 

Sladisky V. WCAB (Allegheny Ludlum Corporation), No. 67 C.D. 2011 (Decision by 

Judge Leavitt, May 15, 2012) 5/12 

 

 

STATUTE OF REPOSE 

 

 Notwithstanding the fact the employer reinstated the claimant’s compensation for 

periods following the expiration of 500 weeks of suspension by Supplemental 

Agreement the claimant was not entitled to a reinstatement of benefits because 

Claimant’s benefits were suspended on September 20, 1989, when Claimant 

returned to his pre-injury position without a loss of earnings. Pursuant to Section 

413(a) of the Act, therefore, Claimant had until approximately April 1999 to file a 

reinstatement petition before his right to benefits was completely extinguished but 

the claimant did not file a reinstatement petition until September 26, 2008; over 

nine years after the 500-week period had expired.  

 

Section 413 of the Act imposes a statute of repose whereby a Petition for 

Reinstatement must be filed within 500 weeks from a suspension of a claimant’s 

benefits in order to be considered timely filed. The 500-week statute of repose not 

only limits a remedy, but completely and totally extinguishes a claimant’s rights 

to benefits in the first instance. The expiration of the statute of repose deprives the 

Board of the jurisdiction to consider a claimant’s petition and can never be 

waived by an employer. The purpose of the statute of repose is to encourage the 

prompt resolution of legal rights and to protect an employer from having to 

defend against stale claims. For this reason, the only exception to the statute of 

repose is if the claimant can establish estoppel against his or her employer. 

 

Accordingly, under Section 413(a) of the Act, where a claimant’s benefits are 

suspended because of no current loss of earnings, said benefits may be resumed 

only if the claimant files a reinstatement petition within 500 weeks from the 

effective date of the suspension. Absent circumstances justifying application of 
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the doctrine of equitable estoppel, a reinstatement petition filed outside of the 

500-week period will be considered time-barred by the statute of repose. 

 

 The doctrine of equitable estoppel applies in situations where a party, through its 

acts, negligently misrepresents material facts while knowing or having reason to 

know that the party will justifiably rely on the misrepresentation to its detriment 

and indeed the other party does so rely. The two essential elements of equitable 

estoppel which a claimant must prove by clear and convincing evidence, is, first, 

inducement and, second, the justifiable reliance on the inducement.  

 

The relevant inquiry in determining whether equitable estoppel prevents an 

employer from raising a statute of repose defense under the Act is whether the 

employer’s words or conduct convinced the claimant to not pursue his claim 

within the statutory period. In other words, the claimant not pursuing his claim 

within the statutory period is the detriment that must be caused by the employer’s 

inducement. Under the statute of repose set forth in Section 413(a) of the Act, 

therefore, equitable estoppel applies only where the employer’s words or conduct 

induce the claimant to not seek reinstatement of his benefits within the 500-week 

period. 

 

Here, because Employer voluntarily reinstated Claimant’s benefits and pursued a 

Modification Petition after the 500-week statute of repose had already expired, 

Employer’s actions could not have induced Claimant to not seek reinstatement of 

his benefits within the statutory period. 

 

 Although the claimant filed his Petition for Reinstatement within three years of 

the most recent payment of compensation, the claimant’s petition was barred by 

the Statute of Repose because Claimant’s benefits were suspended due to 

Claimant’s return to his pre-injury position without a loss of earnings. 

 

 Section 413(a) of the Act’s 500-week statute of repose, not its three-year statute 

of limitations, governed the outcome of this case because the claimant’s 

compensation had previously been suspended for 500 weeks. 

 

 Section 413(a) of the Act encompasses a three-year statute of limitations. Section 

413(a) of the Act provides, in pertinent part: ―no notice of compensation payable, 

agreement or award shall be reviewed, or modified, or reinstated, unless a petition 

is filed with the department within three years after the date of the most recent 

payment of compensation made prior to the filing of such petition.‖ Here, it is 

undisputed that Claimant filed his reinstatement petition within three years of his 

last payment of compensation. 

 

The court has distinguished the three-year statute of limitations in Section 413 

from the five-hundred week statute of repose. Section 413’s three-year limitation 

is totally inapplicable where there has been a suspension. The three-year 

extension for filing of Modification/Reinstatement Petitions under Section 413 is 
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inapplicable to reinstatements following suspensions and is applicable only to 

reinstatements following a termination of benefits. 

 

 

Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 664 C.D. 2011  

 (Decision by Judge Brobson, January 5, 2012) 2/12 

 

STATUTORY EMPLOYER 

 

 The Pennsylvania Supreme Court affirms the Commonwealth Court and holds 

that the defendants were the claimant’s statutory employer pursuant to Section 

302(a), although they were owners of the fields where the tomatoes were picked. 

This is because the McDonald test, which  states the statutory employer must be 

working under a contract with the premises owner only applies to Section 302(b) 

of the Act but does not apply to Section 302(a). 

 

Section 302(a), by its terms, is not limited to injuries occurring on premises 

occupied or controlled by the putative statutory employer. Rather, the statute 

extends to any scenario in which a ―contractor subcontracts all or any part of a 

contract,‖ within the scope of the work delineated in Section 302(a)’s specialized 

definition of ―contractor‖ including work of a kind which is a ―regular or 

recurrent part of the business‖ of the putative statutory employer. 

 

The Legislature meant to require persons (including entities) contracting with 

others to perform work which is a regular or recurrent part of their businesses to 

assure that the employees of those others are covered by workers’ compensation 

insurance, on pain of assuming secondary liability for benefits payment upon a 

default. For similar reasons the broad owner exclusion which has arisen in the 

context of Section 302(b) has no applicability in the Section 302(a) setting, given 

the materially different terms of the statute. Therefore,  neither the McDonald test, 

nor a per se owner exclusion, applies under Section 302(a) Act. 

 

Therefore, the defendants who owned fields upon which tomatoes were grown, 

owned a warehouse where they were packed and processing centers to which the 

tomatoes were delivered was deemed to be the statutory employer of the claimant 

because the claimant’s direct employer, who did not have workers’ compensation 

insurance, contracted with the defendant to provide certain services including the 

harvesting and hauling of tomatoes. 

 

 

 Section 302(a) and (b) of the Act sets forth the criteria for determining whether an 

entity is a statutory employer under the Act. 

 

Pursuant to the second paragraph of Section 302(a) of the Act, an entity may be 

deemed a statutory employer, regardless of whether the entity was in control of 

the premises, where that entity contracted to have work performed by another of a 
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kind which is a regular or recurrent part of the business, occupation, profession 

or trade of such person. The person with who the entity contracted with shall be 

deemed the sub contractor. 

 

The elements of the McDonald test are applicable to Section 302(b) of the Act but 

not to Section 302(a) of the Act. 

 

 

Six L’s Packing Company v. WCAB (Williamson) No. 46 EAP 2011 (Decision by 

Justice Saylor, May 29, 2012). 5/12 

 

SUBROGATION 

 

 The Pennsylvania Supreme Court Holds that the Employer did not have the right 

to subrogation where it sought subrogation against the proceeds of a third party 

recovery that the claimant received from SEPTA. 

 

 This is because the portion of Section 23 of Act 44, which provides that 

government shall ―benefit from sovereign and official immunity from claims of 

subrogation or reimbursement from a claimant’s tort recovery,‖ bars any claim 

made by an  employer for the recoupment of workers’ compensation benefits it 

paid 

 

 The right to subrogation and reimbursement has been described as absolute and 

Automatic and the General Assembly expanded this right with Section 25(b) of 

Act 44.  

 

Sovereign immunity, however, is just as fundamental pursuant to Article I, 

Section 11 of the Pennsylvania Constitution, as only the General Assembly may 

waive the immunity of the Commonwealth upon duly enacted legislation. 

 

In 1993 when the General Assembly was expanding the ―absoluteness‖ of 

subrogation and reimbursement in workers’ compensation by reinstating the 

rights of all employers/insurers to seek workers’ compensation subrogation and 

reimbursement in cases involving the Motor Vehicle Financial Responsibility 

Law, it specifically provided for no ―subrogation or reimbursement from a 

claimant’s tort recovery‖ in cases involving the Commonwealth or its political 

subdivisions with the enactment of Section 23 of Act 44. 

 

Therefore the Assembly created the lone exception to comprehensive right of 

subrogation and reimbursement: by prohibiting it in tort cases involving the 

Commonwealth, its political subdivisions, and the agencies, officials, and 

employees thereof 

 

FRAZIER v. WCAB((BAYADA NURSE)  No. 56 EAP 2010 (Decision by Justice 

Baer , September 28, 2012) 
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 The Pa. Supreme Court affirms the Commonwealth Court and holds that where 

the parties executed a Third-Party Settlement Agreement, which obliged the 

employer to pay its pro rata share of attorney fees and costs, and the WCJ 

subsequently granted the employer’s Petition for Modification, the employer was 

entitled to reimbursement from the Supersedeas Fund for the for monies paid to 

the claimant following the execution of the Third-Party Settlement Agreement in 

the form of its pro rata share of attorney fees and costs over the resulting grace 

period in addition to the unreimbursed balance of benefits the paid to the 

claimant. 

 

 The court reasoned that there is no language in either Section 443 or Section 319 

that would transform the unreimbursed portion of these weekly compensation 

benefit payments into something other than compensation merely because that 

portion was deducted in order to compensate the Claimant for the costs of 

recovering the Third-Party Settlement Agreement.  

 

Accordingly, the Unreimbursed Pre-Settlement Payments constitute compensation 

later determined not to have been payable for purposes of reimbursement from the 

Supersedeas Fund under Section 443. 

 

 Court further concluded that given that the statute credits the employer with 

paying future weekly installments of compensation via the excess recovery, the 

weekly amount actually paid by the employer during the grace period may also be 

considered reimbursable ―compensation‖ for purposes of the Supersedeas Section 

443. 

 

Department of Labor and Industry, Bureau of Workers’ Compensation v. WCAB 

(Exelsior Insurance) No. 46 MAP 2011 (November 21, 2012, Decision by Justice Baer) 

11/12 

 

 The employer violated the Act by failing to timely pay the subrogation liens of a 

non-occupational medical carrier premised upon its argument that pursuant to 

Section 306(f.1)(2) of the Act, it was entitled to receive medical bills and records 

verifying medical charges for treatment of an injured worker before it must pay 

for the treatment. 

 

This is because Section 306(f.1)(2) does not apply only applies to providers and 

not insurers requesting subrogation of payments made on behalf of a claimant. 

 

Rather, Section 319 of the Act relates to the subrogation rights of the third-party 

health insurers and they are not required to resubmit any bills after an award of 

compensation.. 

 

Cleveland Brothers and its third party  administrator, PMA v. WCAB (Hazlett) 

No. 68 C.D. 2012 (Decision by Judge Friedman, August 24, 2012) 12/12 
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SUPERSESEAS 

 

 The Pa. Supreme Court affirms the Commonwealth Court and holds that where 

the parties executed a Third-Party Settlement Agreement, which obliged the 

employer to pay its pro rata share of attorney fees and costs, and the WCJ 

subsequently granted the employer’s Petition for Modification, the employer was 

entitled to reimbursement from the Supersedeas Fund for the for monies paid to 

the claimant following the execution of the Third-Party Settlement Agreement in 

the form of its pro rata share of attorney fees and costs over the resulting grace 

period in addition to the unreimbursed balance of benefits the paid to the 

claimant. 

 

 The court reasoned that there is no language in either Section 443 or Section 319 

that would transform the unreimbursed portion of these weekly compensation 

benefit payments into something other than compensation merely because that 

portion was deducted in order to compensate the Claimant for the costs of 

recovering the Third-Party Settlement Agreement.  

 

Accordingly, the Unreimbursed Pre-Settlement Payments constitute compensation 

later determined not to have been payable for purposes of reimbursement from the 

Supersedeas Fund under Section 443. 

 

 Court further concluded that given that the statute credits the employer with 

paying future weekly installments of compensation via the excess recovery, the 

weekly amount actually paid by the employer during the grace period may also be 

considered reimbursable ―compensation‖ for purposes of the Supersedeas Section 

443. 

 

 Under Section 443(a) an employer must meet the following five criteria to obtain 

reimbursement from the Supersedeas Fund: (1) supersedeas was requested; (2) the 

request for supersedeas was denied; (3) the request was made in a proceeding 

under Section 413 or 430 of the WCA; (4) payments were continued because of 

the order denying supersedeas; and (5) in the final outcome of the proceedings, it 

was determined such compensation was not, in fact, payable. 

 

Department of Labor and Industry, Bureau of Workers’ Compensation v. WCAB 

(Exelsior Insurance) No. 46 MAP 2011 (November 21, 2012, Decision by Justice Baer) 

11/12 

 

 

SUSPENSION 

 

 The claimant’s compensation was deemed suspended even though the Employer 

failed to suspend his benefits pursuant to a Supplemental Agreement during the 
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statutory period because it was undisputed that Claimant returned to his pre-injury 

position without a loss of earnings on September 20, 1989, and that Claimant did 

not receive compensation benefits after that date. Therefore, the Employer was 

entitled to a suspension of Claimant’s benefits as of September 20, 1989, 

notwithstanding the lack of a supplemental agreement or WCJ’s order. 

 

Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 664 C.D. 2011  

 (Decision by Judge Brobson, January 5, 2012) 2/12 

 

 The Act sets time limits to a claimant’s ability to seek a reinstatement to total 

disability. Those time limits are different, depending on whether the claimant 

seeking reinstatement has had his total disability benefits suspended or had them 

reduced to partial disability. 

 

A claimant on partial disability can have his total disability compensation 

reinstated up to three years after expiration of 500 weeks of partial disability 

 

Where compensation benefits have been suspended, a reinstatement petition must   

be filed within 500 weeks of the effective date of the suspension. The 500-week 

limit for filing for reinstatement after a suspension is a statute of repose which not 

only limits a remedy, but also completely and totally extinguishes a claimant’s 

right to benefits in the first instance 

 

Therefore, the claimant’s Reinstatement Petition seeking total disability was time-

barred because it was filed more than 500 weeks after disability benefits had been 

suspended. 

 

 A claimant’s Reinstatement Petition seeking specific loss benefits would be time-

barred if it was filed more than 500 weeks after disability benefits had been 

suspended. 

 

 If a claimant is working after 500 weeks and up to the time he seeks 

reinstatement, he must prove that he has an ―increased, work-related impairment‖ 

that precludes the continuation of the light-duty employment. 

 

Richard Palaschak v. WCAB (US Airways) No. 1699 C.D. 2010 (Decision by Judge 

Leavitt, January 23, 2012) 2/12 

 

 

 The Pennsylvania Supreme Court affirms the Commonwealth Court and holds 

that it is within the sound discretion of the WCJ to decide whether to suspend 

both indemnity and medical benefits where a claimant failed to attend a defense 

medical examination ordered by the WCJ pursuant to Section 314(a) of the Act.  
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The Court reasons that the General Assembly did not intend that ―compensation‖ 

under Section 314(a) must always be restricted to wage loss benefits, because 

Article III does not restrict ―compensation‖ to wage loss benefits in all cases. 

 

 In the proper circumstances, ―compensation‖ under Section314(a) may include 

medical benefits as well as wage loss benefits determined that ―compensation,‖ as 

used in Article III more frequently denotes wage loss benefits, but it may also, in 

proper context, denote medical benefits 

 

 The Act does not define ―compensation‖ and the Act uses the term variously. 

Thus, one section of the Act will clearly evidence that the term only pertains to 

wage loss benefits, but another section of the Act will imply that the term 

encompasses medical benefits as well as wage loss benefits. For this reason, the 

definition of ―compensation‖ as used in the Act must be decided on a section-by-

section basis. 

 

Giant Eagle, Inc. v. WCAB (Givner), No. A08-1066 (Decision by Justice 

McCAFFERY, March 13, 2012). 3/12 

 

TERMINATION FOR CAUSE 

 

• Violation of an employer’s substance abuse policy constitutes conduct that 

amounts to lack of good faith on the part of the claimant and a claimant 

terminated for such conduct is not entitled to disability benefits for that loss. 

 

Therefore, the WCJ decision granting the claimant’s Claim Petition for disability 

benefits was not supported by substantial evidence where, notwithstanding the 

fact that a blood alcohol test performed following the claimant’s return to work in 

a light duty position showed a blood alcohol level of .108, the WCJ granted the 

claimant’s Claim Petition finding that the Claimant did not exhibit intoxicated 

behaviors do not negate the fact that she was under the influence of alcohol. 

 

• A claimant seeking disability benefits must prove that she has suffered a disability 

and that the disability was caused by a work-related injury. To prove a disability, 

the claimant must show not merely physical impairment, but loss of earning 

power. For the purposes of receiving Workers’ Compensation, disability means 

loss of earning power, and thus although a claimant may suffer a work-related 

physical disability, it is only if that physical disability occasions a loss of earnings 

that a worker will be disabled under the meaning of the Act and will be entitled to 

receive compensation. 

 

Where the claimant’s loss of earnings is a result of a termination for misconduct 

unrelated to the injury, the requirement of causal connection to the work-related 

injury cannot be satisfied and claimant is not entitled to disability benefits for that 

loss. For a termination to bar disability benefits, the employer must show that the 



57 

 

termination was for conduct that amounts to bad faith or a lack of good faith on 

the part of the claimant. 

 

If the employer has provided work within the claimant’s physical limitations at no 

loss of pay and has shown that the claimant was terminated for conduct 

evidencing bad faith or a lack of good faith, disability benefits must be denied, 

regardless of whether the claimant has a physical disability caused by the work-

related injury. Under such circumstances, the claimant is not entitled to workers’ 

compensation disability benefits because ―his loss of earnings subsequent to the 

discharge was caused by his own action, not by the work injury. 

 

BJ’s Wholesale Club v. WCAB (Pearson) No. 2010 C.D. 2011 (Decision by Judge 

Colins, May 10, 2012) 5/12 

 

 

UNPUBLISHED DECISION 

 

 Pursuant to Section 414 of the Commonwealth Court’s Internal Operating 

Procedures, parties may cite an unreported panel decision of the Commonwealth 

Court, issued after January 15, 2008, for its persuasive value, but not as binding 

precedent. 

 

Amandeo v. WCAB (Conagra Foods) No. 889 C.D. 2011 (Decision by Judge 

Brobson, February 17, 2012) 3/12 

 

UTILIZATION REVIEW  

 

 The WCJ did not commit an error of law by finding the chiropractic treatment 

under review was not reasonable and necessary although  the WCJ found credible 

employer’s medical expert who did not review the actual chiropractic reports post 

the date of the review where the medical treatment at issue was repetitive and 

ongoing in nature and where the Employer’s medical experts addressed the 

specific chiropractic treatment currently under review, and both physicians 

credibly and persuasively opined that, having reviewed numerous records related 

to the ongoing chiropractic treatment, further treatment could not be justified 

based on the lack of evidence that such care was resulting in increased function or 

decreased pain. 

 

Moreover, section 306(f.1) (6) of the Act specifically contemplates prospective 

utilization review of health care treatment 

 

 A physician on the WCJ level may offer an opinion on the reasonableness and 

necessity of chiropractic treatment because although section 306(f.1)(6)(i) 

requires a peer review the treatment under review, this section only applies only 

to the initial utilization review by an authorized utilization review organization. 

There is no corresponding requirement in section 306(f.1) (6) (iv) of the Act, 
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which governs a challenge to the utilization review determination. In the absence 

of such a requirement, the court follows the general rule that a physician is 

competent to testify in specialized areas of medicine, even though the physician is 

neither a specialist, nor certified in those fields. 

 

Leca v. (Philadelphia School District),  No. 679 C.D. 2011 (Decision by Judge 

McCullough FILED: March 7, 2012) 4/12 

 

 The WCJ’s decision, upon denying claimant’s Petition to Review a UR 

Determination, was supported by substantial evidence where the found that 

Fentanyl lozenges, despite the palliative nature of the treatment, was not 

reasonable or necessary where the WCJ determined the highly addictive nature of 

the Fentanyl lozenges as evidenced by Claimant’s increased use of the medication 

rendered it unreasonable and unnecessary where an alternative treatment plan 

could be implemented. 

 

Furthermore, upon determining the reasonableness and necessity of a prescribed 

medication, it is appropriate for a UR Reviewer to consider the risk to the patient. 

In the other words, a UR reviewer may consider whether it is reasonable and 

necessary for a provider to expose a patient to the level of risk presented by a 

medication. 

 

 The claimant bears no burden of proof in the UR process. Rather, the employer 

bears the burden of proof throughout the entire UR proceeding to show the 

disputed treatment is not reasonable and necessary.  

 

In addition, the weight and credibility of the UR report, as with any other 

evidence, is for the fact-finder 

 

Bedford Somerset MHMR v. WCAB  (Turner) No. 1997 C.D. 2011 (Decision by 

Judge Simpson, June 6, 2012) 12/12 

 
 

 

VIOLATION OF POSITIVE WORK ORDER 

 

 Employer has the burden of proving the violation of the positive work rule or 

order and that the violation removed Claimant from the course and scope of his 

employment. 

 

When an employer raises the affirmative defense of a violation by an employee of 

a positive order or rule, the employer must prove that (1) the injury was, in fact, 

caused by the violation of the order or rule; (2) the employee actually knew of the 

order or rule; and (3) the order or rule implicated an activity not connected with 

the employee’s work duties. 
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Therefore, the employer fulfilled its burden of proof of proving claimant’s injury 

occurred as the result of his violation of a positive work order or rule where 

Employer demonstrated that Claimant was injured because he drove a forklift in 

violation of a work rule, that Claimant actually knew of the work rule prohibiting 

unauthorized personnel from driving the forklift, and that driving the forklift was 

not an activity connected with Claimant’s work duties.  

 

Miller v. WCAB (Millard Refrigerated Services and Sentry Claims Service), No. 

2306 C.D. 2011 (Decision by Judge Friedman, June 22, 2012) 6/12 

 

 

VOCATIONAL 

 

 An employer need not prove the availability of suitable work when the employer 

proves by a totality of the circumstances that the claimant has voluntarily retired 

from the workforce.  

 

 Where the work injury limited Claimant to light-duty work, but all of Claimant’s 

medical conditions limited Claimant to sedentary work, it would be pointless for 

us to require Employer to establish the availability of light-duty work.   

 

The facts demonstrated that the claimant voluntarily removed herself from the 

workforce where she sought a disability pension that was based on her inability to 

engage in substantial gainful activity and where Claimant’s work injury did not 

prevent Claimant from engaging in substantial gainful activity, though her non 

worked related condition resulting in her receipt of Social Security disabled her. 

 

 Burks v. WCAB (City of Pittsburgh) No. 980 C.D. 2011 (Decision by Judge 

Friedman, January 13, 2012) 2/12 

 

 A claimant who files a Petition for Reinstatement after the receipt of 500 weeks of 

partial disability following lay off from a funded employment job has the 

heightened burden of proof that applies to all claimants who seek reinstatement 

following receipt of 500 weeks of partial disability, irrespective of the fact the 

claimant was laid off from a funded employment position. The claimant must still 

show that he could no longer do the job because of an increased impairment. 

 

There is nothing untoward about funded employment. It is a legitimate way to 

bring an injured claimant back to work and reduce his disability from total to 

partial. 

 

Sladisky V. WCAB (Allegheny Ludlum Corporation), No. 67 C.D. 2011 (Decision by 

Judge Leavitt, May 15, 2012) 5/12 

 

 Section 306(b) (3) requires that Notice encompassed by the issuance of the Notice 

of Ability to Return to Work (LIBC-757) must be issued, ―if the insurer receives 
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medical evidence that the claimant is able to return to work in any capacity . . . .‖ 

The employer was not required to issue LIBC-757 where the Employer received 

the new medical information from Claimant herself. To mandate Employer to 

provide Claimant Notice when it was Claimant herself who furnished Employer 

the information in no way serves the purpose of the notice requirement or 

Claimant’s obligation to return to work.  

The court adopts a practicable application of the law, especially under these 

circumstances where the claimant enjoys a superior position to control timely 

notice. 

Therefore the employer was not required to issue a second LIBC-757 where on 

February 2, 2009, Claimant’s own physician determined that Claimant was 

capable of performing light-duty work and at the March 11, 2009 hearing, 

Claimant’s counsel admitted to receiving the physicians report and forwarding it 

to Employer’s counsel. 

 The purpose of the notice requirement encompassed by the issuance of the Notice 

of Ability to Return to Work (LIBC-757) is to require the employer to share new 

medical information about a claimant’s physical capacity to work and its possible 

impact on existing benefits.  

 

Smith v. WCAB (Caring Companions, Inc.) No. 417 C.D. 2012 (Decision by 

Judge Covey, September 17, 2012) (9/12) 

 

 

VOLUNTARY REMOVAL FROM WORK FORCE  

 

 An employer need not prove the availability of suitable work when the employer 

proves by a totality of the circumstances that the claimant has voluntarily retired 

from the workforce.  

 

 Where the work injury limited Claimant to light-duty work, but all of Claimant’s 

medical conditions limited Claimant to sedentary work, it would be pointless for 

us to require Employer to establish the availability of light-duty work.   

 

The facts demonstrated that the claimant voluntarily removed herself from the 

workforce where she sought a disability pension that was based on her inability to 

engage in substantial gainful activity and where Claimant’s work injury did not 

prevent Claimant from engaging in substantial gainful activity, though her non 

worked related condition resulting in her receipt of Social Security disabled her. 
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 The receipt of Social Security Disability benefits could be evidence that the 

claimant’s work injury forced him or her out of the labor market. 

 

 If a WCJ finds that a claimant suffers from a work injury and no other non-work-

related medical condition, then the receipt of Social Security Disability benefits 

can mean only that the claimant’s work injury has forced him or her out of the 

labor market.  

 

On the other hand, if the WCJ finds that the claimant suffers from a work injury 

and non-work-related medical conditions and that the work injury does not 

prevent the claimant from working, then the receipt of Social Security Disability 

benefits can mean only that the claimant is unattached to the workforce for 

reasons unrelated to the work injury. 

 

 A claimant who has no intention of seeking employment has voluntarily 

withdrawn from the workforce. A claimant can rebut the presumption that he or 

she has voluntarily withdrawn from the workforce by showing that he or she was 

forced to withdraw from the workforce due to the work injury.   

 

 The employer can prove that the claimant withdrew from the workforce by 

establishing that: (1) the claimant sought and received a retirement pension; (2) 

the claimant sought and received Social Security Disability benefits, which 

―precluded him from working‖; and (3) the claimant failed to seek work for two 

years after receiving a Notice of Ability to Return to Work.   

 

 Burks v. WCAB (City of Pittsburgh) No. 980 C.D. 2011 (Decision by Judge 

Friedman, January 13, 2012) 2/12 

 

WCJ 

 

 While it is for the WCJ as fact finder to determine credibility, whether expert 

testimony is equivocal is an issue of competence, not credibility, and is a question 

of law subject to this Court’s plenary, de novo review. WCJ’s credibility 

determination cannot serve to preclude this Court from determining whether an 

expert’s testimony was equivocal. The law is equally well settled that questions 

relating to the equivocality of an expert’s testimony are questions of law fully 

subject to this Court's review. 

 

BJ’s Wholesale Club v. WCAB (Pearson) No. 2010 C.D. 2011 (Decision by Judge 

Colins, May 10, 2012) 5/12 

 

 

 The Act governs proceedings before a WCJ. Section 104 of the Act authorizes an 

executive officer of a corporation to elect to be excluded from workers’ 

compensation insurance coverage. To implement Section 104, the Pennsylvania 

Department of Labor and Industry has promulgated Forms LIBC-509 and 513. 
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The claimant was excluded from coverage under the Act where, consistent with 

Section 104, Claimant executed Forms LIBC-509 and 513, and they were filed 

with the Department of Labor and Industry. Accordingly, Claimant effected his 

election to be excluded from all benefits and rights  under the Pennsylvania 

Workers’ Compensation Act.‖ 

 

 The WCJ did not have jurisdiction to entertain claimant’s contract claims made 

pursuant to his Insurance contract. Therefore the WCJ could not entertain 

claimant’s argument that the insurer’s failure to issue the executive officer 

exclusionary endorsement was fatal to its position that it does not owe him 

coverage under the policy. The WCJ also did not have jurisdiction to rule upon 

claimant’ s argument that his insurance policy has an ―entire contract‖ clause, 

which provided that the terms of the policy may be changed only by endorsement 

and therefore the WCJ  erred in relying upon Forms LIBC-509 and 513 because 

they are not part of the contract. 

 

This is because a Claimant’s contract claims do not belong in a claim petition 

proceeding before a WCJ, who does not have jurisdiction to issue declaratory 

judgments on the meaning of a contract, even a contract in the form of a workers’ 

compensation policy. Courts decide breach of contract issues. The WCJ 

adjudicates disputes arising from the Act. The WCJ does have authority to 

adjudicate the significance of the LIBC forms executed by claimant and properly 

did so here. 

 

Likewise, it was not the responsibility of the WCJ to enforce the provisions of 

The Insurance Company Law of 1921 or the terms of the Rating Manual. If 

Claimant believed Insurer has failed to follow the terms of the Rating Manual in 

violation of state insurance regulatory law, he should have made a complaint to 

the Rating Bureau or to the Pennsylvania Insurance Department or both. 

 

 

Wagner v. WCAB (Anthony Wagner Auto Repairs & Sales, Inc.), No. 1527 C.D. 

2011 ( Decision by Judge Leavitt, June 4, 2012) 6/12 

 

 

 When reviewing witnesses’ testimony, determinations as to weight and credibility 

are solely for the WCJ as fact-finder. If supported by substantial evidence, a 

WCJ’s findings are conclusive on appeal, despite the existence of contrary 

evidence. 

 

Miller v. WCAB (Millard Refrigerated Services and Sentry Claims Service), No. 

2306 C.D. 2011 (Decision by Judge Friedman, June 22, 2012) 6/12 
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