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APPEAL 

 
• Failure to raise an issue before the Board results in waiver of the issue upon 

Commonwealth Courts review. 
 
Brewer V. WCAB ((E2 Payroll & Staffing Solutions), No. 337 C.D. 2012 

(Decision by Judge Leavitt, February 13, 2013) 4/13 
 

ATTORNEY FEES 
 

• Under the Act, the claimant’s counsel fees can be chargeable to the claimant or to 
the employer. Section 442 of the Act requires the WCJ to approve a contingent 
fee agreement whereby counsel fees are paid directly out of the amount of 
compensation awarded to the claimant. These counsel fees may not exceed 20% 
of the claimant’s compensation.  
 
However, Section 440(a) of the Act provides that if the employer does not have a 
reasonable basis to contest liability, the employer shall pay “a reasonable sum for 
costs incurred for attorney’s fee” in addition to the award of compensation. 

 
 Where fees are awarded because the employer’s contest is unreasonable, the WCJ 
 must determine the amount of a reasonable fee before awarding a quantum meruit 
 standard, which requires the claimant to show, by evidence, the value of the work 
 done by the claimant’s attorney. 
 
 An attorney’s fee that simply adds 20% to the claimant’s weekly compensation 
 indefinitely does not relate to the work actually done. Accordingly, it is not 
 authorized by the Act. Put in other words, an indefinite award of 20% of all future 
 benefits cannot be shown to be a “reasonable sum,” as required by Section 440(b). 
 It is an improper punitive award. 
 
 DD Commonwealth of PA/ Dept. of Transportation V. WCAB (Noll), No. 819 
C.D. 2013 (Decision by Judge Leavitt, November 6, 2013) 11/13 
 

• If an employer fails to issue a Notice of Compensation Payable or Denial upon 
receipt of notice of a work injury, thus forcing the claimant to litigate the 
compensability of the injury, the employer will be liable for the payment of the 
claimant’s attorney’s fees unless it can prove that its contest was reasonable. 
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Where an employer failed to file a Bureau document acknowledging or denying 
the claimant’s alleged injury an Employer is liable for Claimant’s attorney’s fees 
unless Employer can prove that its contest was reasonable. 

The employer presented an unreasonable contest where it did not issue a Bureau 
document and the WCJ found claimant credible that he gave employer notice of 
the injury,  notwithstanding the fact claimant did not seek medical treatment, and 
that Claimant continued to work while remaining cautious with lifting and getting 
help when needed. 

• In an instance where an employer presented an unreasonable contest on one of 
multiple issues that were litigated, attorney’s fees are assessed in an amount 
attributable to the litigation of that issue that was unreasonably contested, and not 
the entire claim. 
 
Therefore, where the WCJ’s assessment of unreasonable contest attorney fees was 
premised upon the attorneys incurred in litigating the entire case, notwithstanding 
the fact the employer only presented an unreasonable contest on the notice issue, 
the WCJ’s order assessing the attorney fee was remanded for a recalculation of 
the attorney’s fees award based only on the services Claimant’s counsel provided 
in litigating the issue of notice with regard to his Claim Petition 

 
The Pennsylvania State University v. WCAB (Sox), No. 455 C.D. 2013 (Decision 

by Judge Brobson, December 19, 2013) 12/13 
  

ATTORNEY CLIENT PRIVILEGE 
 

• The WCJ did not err upon issuing an interim order, in response to employer’s 
attempt to depose claimant’s treating physicians notwithstanding the fact the 
treating physicians were employed by the employer,  where WCJ’ s interim order: 
1) allowed Employer to schedule the deposition of any treating physician, but 
prohibited counsel for Employer from having any ex parte contact with any 
physician to be deposed, and 2)  Permitted Claimant’s counsel to cross-examine 
the particular physician as to any such ex parte contacts during any deposition. 
 
This is because attorney client privilege did not apply where the claimant’s 
treating physicians were acting in their capacity as treating physicians of 
Claimant, and not as employees of Employer. To allow application of the 
attorney-client privilege in this manner would be improper, as it would confer 
upon Employer an unfair strategic advantage. 
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• Upon applying the Physician-Patient privilege in the workers’ compensation 
context, a claimant seeking compensation benefits fits into the exception to the 
physician-patient privilege, which means that where a party places his or her 
physical or mental condition in issue, the privacy right against disclosing private 
medical information is waived.  
Nevertheless, such waiver does not permit unfettered disclosure, and it does not 
permit an employer’s counsel to obtain information in any way he sees fit.  

A number of policy were sited by the court, including: 1) the recognized privacy 
interest underlying the physician-patient relationship; 2) the physician’s duty of 
loyalty to the patient; 3) the risk of disclosing medical information that is 
irrelevant to the action; 4) the potential tort liability physicians may face for 
breach of privacy; and 5) the potential that defense counsel may seek to 
improperly influence the physician or to dissuade the doctor from testifying. 

 
The Pennsylvania State University v. WCAB (Sox), No. 455 C.D. 2013 (Decision 

by Judge Brobson, December 19, 2013) 12/13 
 
 
CLAIM PETITION 
 

• In a claim petition, the claimant has the burden of proving all elements necessary 
to support an award of benefits. Workers’ compensation benefits are not intended 
as a remedy where the claimant’s loss in earnings is attributable to factors other 
than the work injury. In order to be entitled to workers’ compensation benefits, 
the claimant must prove both that the injury resulted in disability, and the duration 
of that disability. In the context of workers’ compensation benefits, the term 
disability is synonymous with a loss of earning power.  

 
 Therefore, a former NFL Football Player was not disabled within the meaning of 
 the Act because he failed to prove that his loss of earnings were not the result of 
 his injury where the Judge found credible: a) Medical testimony that Claimant’s 
 injury would not prevent him from playing professional football, and b) There 
 was no testimony found credible that Claimant’s injury caused a loss in earning 
 power after he completed his rehabilitation; and c)  Employer credibly testified 
 that its decision did not resign the claimant was not premised upon the claimant’s 
 speed but because it signed a better player. 
 
 In essence, notwithstanding the fact the claimant was not recovered, the employer 
 was not liable for indemnity where the claimant was not disabled from performing 
 his pre-injury position yet the employer declined to re hire the claimant following 
 his rehab because it had a better candidate for the job. 
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COLLATERAL ESTOPPEL/ RES JUDICATA 
 

• The doctrine of collateral estoppel barred the employer’s Petition for Suspension  
based upon the offer of a “no duty job” where the WCJ  previously granted a 
Claimant’s Petition for Reinstatement, concluding that Claimant was entitled to 
reinstatement of benefits because the no duty position performed by him was not 
within his capabilities because he had difficulty staying awake due to his 
prescribed medication he would be terminated for falling for sleep,  and the 
subsequent Petition for Suspension was based upon the offer of the same “no duty 
job” but with the new caveat that the claimant would have to fall asleep four times 
before he risked termination. 

 
• Technical res judicata and collateral estoppel are both encompassed within the 

parent doctrine of res judicata, which ‘prevents the relitigation of claims and 
issues in subsequent proceedings. When a final judgment on the merits exists, a 
future suit between the parties on the same cause of action is precluded. 

 
In order for technical res judicata to apply, there must be: (1) identity of the thing 
sued upon or for; (2) identity of the cause of action; (3) identity of the persons and 
parties to the action; and (4) identity of the quality or capacity of the parties suing 
or sued. 
 
The doctrine of collateral estoppel often referred to as issue preclusion, is 
designed to prevent relitigation of an issue in a later action, despite the fact that 
the later action is based on a cause of action different from the one previously 
litigated. 
 

• Collateral Estoppel applied to this matter because the issue in the original 
litigation was whether the No Duty Job was available to Claimant because 
Employer required him to remain awake while at his post and the medications he 
was prescribed as a result of his work-related injury caused him to fall asleep. 
The issue presented in the second petition was whether the No Duty Job was 
available to Claimant who continued to experience drowsiness and fall asleep. 
 
Although Employer modified its disciplinary policy to a progressive discipline 
policy, this policy could still result in termination for sleeping on the job, albeit 
not until the fourth violation in a year’s time. As a result, the issues litigated in 
both proceedings were the same: 
 
Channellock v. WCAB (Reynolds), No. 2027 C.D. 2011 (Decision by Judge 

McGinley FILED: May 8, 2013, Ordered reported July 10, 2013) 7/13 
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COMPROMISE AND RELEASE AGREEMENT 
 

• Once a C & R agreement is approved, any issue which was not expressly reserved 
in the agreement may not be raised later. The C&R judgment settles everything 
involved in the right to recover, not only all matters that were raised, but those 
which might have been raised 

 
Therefore, where the claimant did not expressly reserve his right to add a new 
injury (left shoulder) to the description of his work injuries (recognized as closed’ 
head injury, seizure disorder, left shoulder fracture, chronic pain, loss of short-
term memory and Bi-polar Disorder) he was precluded from doing so more than 
two years after the approval of the Medical Only C & R agreement. 

 
• A valid C & R agreement, once approved, is final, conclusive and binding on the 

parties. An approved C & R agreement can be set aside only upon a clear showing 
of fraud, deception, duress, mutual mistake, or unilateral mistake caused by an 
opposing party's fault. 
 

 
• In order to maintain an action in promissory estoppel, the aggrieved party must 

show that (1) the promisor made a promise that he or she should have reasonably 
expected to induce action or forbearance on the part of the promisee; (2) the 
promisee actually took action or refrained from taking action in reliance on the 
promise; and (3) injustice can be avoided only by enforcing the promise.  

 
The essential elements of equitable estoppel are the party's inducement of the 
other party to believe certain facts to exist and the other party's reliance on that 
belief to act 
 
The doctrine of Promissory Estoppel did not apply where the employer paid bills 
for the unrecognized left shoulder where nothing in the record suggested that 
Employer promised to continue to pay medical bills for the left shoulder injury 
and that Claimant relied on such promise to enter into the C & R agreement. 
 
DePue v. WCAB (N. Paone Construction, Inc.), No. 1113 C.D. 2012 (Decision by 

Judge Leadbetter, January 30, 2013) 1/13 
 
 
COURSE AND SCOPE 
 

• An employee, who was a painter employed by a Construction Company and 
assigned to paint a dormitory building on a University campus, was not on the 
employer’s premises and not in the course and scope of employment where he 
injured himself while walking to the subway, 150 feet from the dormitory he was 
painting but still on the University’s campus, after completing his day of painting. 
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It is true that “premises” is not necessarily limited to buildings or property 
controlled, occupied, or owned by the employer but, rather, “premises” can 
encompass property that “could be considered an integral part of the employer’s 
business ”. However, in this matter the claimant was not employed by the 
University, but by Construction Company and was hired to paint a single 
dormitory. The claimant’s employer cannot be said to have occupied, controlled 
or used any part of the University’s campus beyond the single dormitory. 

 
Here, the claimant was no more than a member of the public using the employer 
campus as a pedestrian. The Employer had no interest in how Claimant or any 
employee travelled. The chosen route was not integral to Employer’s business. In 
short, Claimant failed to prove the slate pathway he chose to use on the University 
campus was integral to Employer’s business.  
 

• An injury takes place in the course of employment if it occurs in either one of two 
distinct situations: 

First, an injury is compensable if it occurs while the claimant is furthering 
the business or affairs of his employer, whether the injury occurs on or off 
the employer’s premises.  
 
Second, even if the claimant is not furthering the employer’s business at 
the time of his injury, he is entitled to benefits if he is injured “on the 
employer’s ‘premises’ at a reasonable time before or after the work 
period.” 

 
If the claimant is on the employer’s premises at the time of the injury he must 
prove all of the following: The employee (a) is on the premises occupied or under 
the control of the employer, or upon which the employer’s business or affairs are 
being carried on; (b) is required by the nature of his employment to be present on 
his employer’s premises; and (c) sustains injuries caused by the condition of the 
premises or by operation of the employer’s business or affairs thereon 

 
• Employees are generally not eligible for workers’ compensation benefits when 

commuting to or from work. However, an exception to this rule exists for 
travelling employees because they have no fixed place of work. When a travelling 
employee travels to an assigned workplace, the employee is furthering the 
business of his employer, and any injury sustained while travelling is 
compensable. 

 
A union assignment for a single project does not make an employee a travelling 
employee. The fact that a job has a discrete and limited duration does not make 
the employee who holds it a travelling employee 

 
The claimant who was a union painter assigned by the employer to paint the 
rooms in one dormitory was not a traveling employee rather, he was assigned to 
work at a particular project until the project’s completion and was not going to 
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report to any other work site or work under the direct supervision of anyone other 
than the employer during that time. 
 

Mansfield Brothers Painting v. WCAB (German) No. 1858 C.D. 2012 
(Decision by Judge Leavitt, July 26, 2013) 7/13 

 
 
 

• Claimant did not suffer an injury in the course and scope of employment where 
the claimant injured his thumb while using his employer’s lathe while polishing a 
bolt for his child’s go-cart. 

 
This is because, although innocent departures from work do not take a claimant 
outside of the course of his employment, the departure here was strongly marked 
and not trivial, insignificant or minor in influence. Claimant was not injured 
attending to his personal comfort, i.e., getting a drink of water or using the 
restroom, so that he could continue to serve Employer’s interests. Rather, the 
accident occurred after Claimant actively disengaged himself from his work 
responsibilities and left the machine shop to polish the bolt after he made sure 
Employer’s machines were operating properly. This is also illustrated by the fact 
that Claimant also felt compelled to inform his co-workers he was leaving, so they 
could find him if he had to troubleshoot for them.  
 
Thus, the evidence supported the legal conclusion that Claimant’s injury while 
polishing a bolt for his child’s go-cart was a pronounced departure from his work 
responsibilities and, therefore, it did not occur in the course of his employment. 
 

• An injury may be sustained ‘in the course of employment’ under Section 
301(c)(1) of the Act in two distinct situations:  

 
(1) where the employee is injured on or off the employer’s premises, while 
actually engaged in furtherance of the employer’s business or affairs; or  
 
(2) where the employee, although not actually engaged in the furtherance of the 
employer’s business or affairs, (a) is on the premises occupied or under the 
control of the employer, or upon which the employer’s business or affairs are 
being carried on, (b) is required by the nature of his employment to be present on 
the employer’s premises, and (c) sustains injuries caused by the condition of the 
premises or by operation of the employer’s business or affairs thereon. 

 
The operative phrase ‘actually engaged in the furtherance of the business or 
affairs of the employer,’ which is usually expressed as ‘in the course of 
employment,’ must be given a liberal construction. Determining whether an 
employee is acting in the course of employment at the time of an injury is a 
question of law, which must be based on the findings of fact made by the WCJ. 
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An employee is entitled to compensation for every injury received on the 
premises of his employer during the hours of employment, regardless of whether 
he is actually required to be at the particular place where the injury occurred, so 
long as there is nothing to show that he had abandoned the course of his 
employment or was engaged in something wholly foreign thereto. 

 
• Course of employment’ embraces intervals of leisure within regular hours of the 

working day and momentary departures from the work routine do not remove an 
employee from the course of his employment. However, the Commonwealth 
Court has recognized that in answering whether a departure from work is lengthy 
or temporary, monumental or minor, there is no fixed standard by which to make 
such a determination. 

 
Although the Act is remedial in nature and is intended to benefit workers, and 
thus its provisions must be construed to effectuate their humanitarian objective, 
there are certain limitations beyond which it was not the intention of the 
legislature to extend responsibility of an employer for injuries sustained by an 
employee. The Act was never intended to make the employer an insurer of the 
safety of all employees. 

 
Trigon Holdings, Inc. v. WCAB(Griffith), No. 207 C.D. 2013 ( Decision by Judge 

Covey, August 7, 2013) 8/13 
 

CREDIT 
 
 

• A claimant must have the opportunity to contest the amount of a credit claimed by 
his employer and to have a hearing where there is a disagreement on the amount. 
Although the Board’s regulation, at 34 Pa. Code §123.4, allows the employer to 
take the credit unilaterally it requires that notice be given to the claimant so that 
he can challenge the amount and basis for the credit. 

 
Where the Employer took an offset pursuant to the WCJ’s decision, and not 
unilaterally, it was not required to provide Claimant with prior notice of that 
offset. 

 
• The WCJ was required to reduce the claimant’s award by the amount of his 

unemployment compensation benefits regardless of whether the employer had 
requested the offset because the mandate of Section 204(a) cannot be waived by 
an employer. 

 
• An employer may automatically suspend benefits when a claimant fails to return 

the completed LIBC-760, and where a party alleges non-receipt of a notice, that 
party bears the burden of proof. 
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Any notice or copy shall be deemed served on the date when mailed, properly 
stamped and addressed, and shall be presumed to have reached the party to be 
served; but any party may show by competent evidence that any notice or copy 
was not receive. Claimant could only rebut the presumption that she received the 
notice by introducing competent evidence demonstrating otherwise. 
 
Fitchett v. WCAB (School District of Philadelphia) No. 1713 C.D. 2011 

(Decision by Judge Simpson, April 8, 2013) 4/13 
 

• Although as general rule, employers seek reimbursement of benefit overpayments 
from the supersedeas fund, there are circumstances where an employer can recoup 
an overpayment directly from the claimant, i.e., to prevent unjust enrichment or a 
double recovery. 
 
The Employer was entitled to a credit against claimant’s future compensation to 
prevent unjust enrichment where it proved that it paid the $509 per week 
undiminished by counsel fees under the mistaken belief that it was obliged to pay 
a 20% attorney fee over and above the claimant’s compensation rate to discharge 
its duty under the WCJ’s prior order.  

  
 A remand was in order to make a finding as to how much Claimant can afford to 
 repay each week. 
 

• An employer’s right to recoupment is permitted to prevent unjust enrichment. The 
right to recoupment is not solely limited to where there had been a mistaken belief 
or payments were made under a Section 413 (a) Agreement. Claimant’s fault of 
lack thereof is not relevant where he was unjustly enriched by employer’s excess 
payments of benefits.   

 
 A person who has paid another an excessive amount of money because of an 
 erroneous belief induced by a mistake of fact that the sum paid was necessary for 
 the discharge of a duty, for the performance of a condition, or for the acceptance 
 of an offer, is entitled to restitution of the excess. 
 
 DD Commonwealth of PA/ Dept. of Transportation V. WCAB (Noll), No. 819 
C.D. 2013 (Decision by Judge Leavitt, November 6, 2013) 11/13 
 

 
CUMULATIVE TRUAMA 

 
• Where the claimant in a cumulative trauma claim knows of work-relatedness of 

an injury before the last day of work the 120–day notice period begins to run on 
the last day a work-related aggravation injury is suffered, which will usually be 
the last day of work. 
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 By contrast, in a cumulative trauma claim where the Claimant did not know for 
 sure whether there was a relationship between his work duties and his knee pain 
 until his Physician informed him of the causal connection, the 120 day notice 
 period begun to run as of the date he was so informed by his physician.  
 
 This holding is consistent with the Discovery Rule of Section 311. Per the 
 Discovery rule set forth within Section 311, the 120-day notice period does not 
 begin to run in cases in which the nature of the injury or its causal connection to 
 work is not known, until an employee knows or by the exercise of reasonable 
 diligence, has reason to know of the injury and its possible relationship to his 
 employment. 
 
 The discovery rule, as incorporated in Section 311, calls for more than an 
 employee’s suspicion, intuition or belief; by its terms, the statute’s notice period 
 is triggered only by an employee’s knowledge that he is injured and that his injury 
 is possibly related to his job. 
 
 The “‘reasonable diligence’ mentioned in Section 311 is an objective, rather than 
 a subjective standard. The elements of knowledge a claimant must possess in 
 order to trigger the running of the notice period are: (1) knowledge or constructive 
 knowledge (2) of disability (3) which exists, (4) which results from an 
 occupational disease [or injury], and (5) which has a possible relationship to the 
 employment. 
 
 A & J Builders, Inc. v. WCAB (Verdi), No. 479 C.D. 2013 (Decision by Judge 
Simpson, October 16, 2013) 10/13 
 
DISABILITY 
 
 

• In a claim petition, the claimant has the burden of proving all elements necessary 
to support an award of benefits. Workers’ compensation benefits are not intended 
as a remedy where the claimant’s loss in earnings is attributable to factors other 
than the work injury. In order to be entitled to workers’ compensation benefits, 
the claimant must prove both that the injury resulted in disability, and the duration 
of that disability. In the context of workers’ compensation benefits, the term 
disability is synonymous with a loss of earning power.  

 
 Therefore, a former NFL Football Player was not disabled within the meaning of 
 the Act because he failed to prove that his loss of earnings were not the result of 
 his injury where the Judge found credible: a) Medical testimony that Claimant’s 
 injury would not prevent him from playing professional football, and b) There 
 was no testimony found credible that Claimant’s injury caused a loss in earning 
 power after he completed his rehabilitation; and c)  Employer credibly testified 
 that its decision did not resign the claimant was not premised upon the claimant’s 
 speed but because it signed a better player. 
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 In essence, notwithstanding the fact the claimant was not recovered, the employer 
 was not liable for indemnity where the claimant was not disabled from performing 
 his pre-injury position yet the employer declined to re hire the claimant following 
 his rehab because it had a better candidate for the job. 
 
DRUG TEST 

 
• The issuance of a Notice of Ability to Return to Work (LIBC-757) was not 

required where claimant, notwithstanding the occurrence of a work injury, was 
terminated due to failure of a drug test. 

 
This is because Section 306(b) (3) of the Act is limited to modifications based on 
medical evidence received by the employer. Compliance with Section 306(b) (3) -
Issuance of LIBC-757-is a threshold burden an employer must satisfy to obtain a 
modification or suspension of a claimant’s benefits. However, Section 306(b) (3) 
is expressly limited to modifications sought upon the receipt of medical evidence. 
 

• The WCJ did not err in suspending the claimant’s compensation where 
Claimant’s loss of earnings resulted from his discharge for cause resulting from 
his violation of employer’s substance abuse policy. This is because if the 
claimant’s loss of earnings is the result of the work injury, he is entitled to 
disability benefits; if not, benefits must be suspended. 
 

• A violation of an employer’s substance abuse policy constitutes cause for a 
discharge. 
 

• Substantial evidence supported the finding that the claimant failed Employer’s 
drug test, though the drug test was not entered into evidence, where the WCJ 
credited employers testimony: 1)  that Claimant told her that his drug test would 
be positive while they were driving to the emergency room on the day of the 
accident; 2)  testified that Employer’s medical facility sent her a report that 
Claimant’s drug test had been positive; and 3) Claimant testified that he had used 
drugs “three days . . . before the accident” and that he “wouldn’t dispute that the 
drug test was positive. 

 
Brewer V. WCAB ((E2 Payroll & Staffing Solutions), No. 337 C.D. 2012 

(Decision by Judge Leavitt, February 13, 2013) 4/13 
 
 
EVIDENCE. 
 

• When a party who has the burden of proof relies upon circumstantial evidence 
and inferences reasonably deducible therefrom, such evidence, in order to prevail, 
must be adequate to establish the conclusion sought and must so preponderate in 



12 
 

favor of that conclusion as to outweigh in the mind of the fact-finder any other 
evidence and reasonable inferences therefrom which are inconsistent therewith. 

 
Clamant was not able to defeat employer’s right to subrogation where the 
inferences the WCJ drew from the circumstantial evidence were reasonable and 
that a reasonable mind would accept such evidence as substantial evidence  to 
support the WCJ’s finding that there was a miscommunication between 
Employer’s employees that resulted in the alteration of the motorcycle that 
claimant was riding at the time of his compensable injury, prior to inspection by 
claimant’s expert, rather than deliberate bad faith to hinder Claimant’s third party 
action. 

 
Glass V. WCAB (The City of Philadelphia), No. 1274 C.D. 2012 (Decision by 

Judge Cohn Jubelirer, January 10, 2013) 1/13 
 

• Substantial evidence supported the finding that the claimant failed Employer’s 
drug test, though the drug test was not entered into evidence, where the WCJ 
credited employers testimony: 1)  that Claimant told her that his drug test would 
be positive while they were driving to the emergency room on the day of the 
accident; 2)  testified that Employer’s medical facility sent her a report that 
Claimant’s drug test had been positive; and 3) Claimant testified that he had used 
drugs “three days . . . before the accident” and that he “wouldn’t dispute that the 
drug test was positive. 

 
Brewer V. WCAB ((E2 Payroll & Staffing Solutions), No. 337 C.D. 2012 

(Decision by Judge Leavitt, February 13, 2013) 4/13 
 
 

• A question by counsel is not testimony . 
 

Sanjay Gupta, M.D., v. Bureau of Workers’ Compensation: Fee Review Hearing 
Office (Erie Insurance Co.), No. 753 C.D. 2013 (Decision by Judge Colins, November 21, 
2013) 11/13 
 
EXCLUSIVITY-IMMUNITY 
 

• The Pennsylvania Supreme Court holds that the exclusivity provision of Section 
303(a) does not preclude the employer from a liability lawsuit filed by its 
employee/employees estate, where the claimant’s Mesothelioma did not manifest 
itself within 300 weeks of the claimant’s after the last date of employment in an 
occupation or industry to which he was exposed to hazards of such disease  
 

• Put another way, claims for occupational disease which manifests outside of the 
300-week period prescribed by the Act do not fall within the purview of the Act, 
and, therefore, that the exclusivity provision of Section 303(a) does not apply to 
preclude an employee from filing a common law claim against an employer. 
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This is because the legislature did not intend the Act to apply to claims for 
disability or death resulting from occupational disease which manifests more than 
300 weeks after the last occupational exposure. 

 
To rule otherwise would be to find that Section 301(c) (2)’s 300-week time 
window operates as a de facto exclusion of coverage under the Act for essentially 
all mesothelioma claims. 
 
In reaching this holding the Court construes Section 301(c)(2) as follows: 
“whenever occupational disease is the basis for compensation, for disability or 
death under this Act, the Act shall apply only to disability or death resulting from 
such disease and occurring within three hundred weeks after the last date of 
employment. 

 
Tooey, Executrix of The Estate Of John F. Tooey, Deceased, And Kathleen Tooey 

In Her Own Right, et. Al. v. WCAB (A.W. Chesterton Company, et. al.) No. 21 WAP 
2011(Decision by Madame Justice Todd, November 22, 2013) 12/13 
 
FATAL CLAIM 
 

• The Commonwealth Court has consistently held, without exception, that Section 
301(c)(1) denies benefits to a claimant when more than 300 weeks have elapsed 
between the commencement of the compensable injury and the injury-related 
death. 

 
Therefore, the WCJ did not commit an error by dismissing claimant’s Fatal Claim 
Petition where decedent suffered his work injury on October 15, 2003 but NCP 
recognizing work injury was legally expanded by the WCJ in 2006 to include 
lumbar disc disruption resulting in total disc arthroplasty because decedent died 
June 13, 2010, which was 300 weeks after initial work injury. 
 
The Court found it was irrelevant that Decedent’s work injury was legally 
expanded by the WCJ in 2006 to include lumbar disc disruption resulting in total 
disc arthroplasty. The fact remains that the compensable injury commenced in 
2003. 

 
Whitesell v. WCAB(Staples, Inc.), No. 205 C.D. 2013 (Decision by Judge 

Pellegrini, July 10, 2013) 7/13 
 
 

• An expert’s mere offering of alternative analyses with respect to a work-related 
injury does not render the expert’s testimony equivocal.  To be unequivocal, the 
expert need only state that in his or her professional opinion, the result in question 
came from the assigned cause.  
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Therefore, claimant medical expert’s testimony on causation of decedent’s death 
was unequivocal although he offered four possible explanations regarding 
causation but all four resulted from the claimant’s fall in the course and scope of 
his employment. 

 
• To succeed on a Fatal Claim Petition, the claimant has the burden of proving that 

the employee sustained a work-related injury and that the injury was a substantial, 
contributing cause of the employee’s death.   

 
Where the causal connection between the work injury and the death is not 
obvious, the claimant must present unequivocal medical evidence establishing the 
connection.     

 
Expert testimony is competent even if the witness admits to uncertainty, doubt, 
reservation, or a lack of information with regard to certain medical details, as long 
as the witness does not recant the opinion first expressed.   

 
           The Manitowoc Co., Inc, v. WCAB (Cowan) No. 472 C.D. 2013 (Decision by 
Judge Friedman, August 20, 2013) 8/13 
 
 
FEE REVIEW 
 

• Pursuant to the clear language of the Regulations before downcoding, an Insurer 
must comply with the requirements of 34 Pa. Code § 127.207. Otherwise, 
pursuant to subsection (d) of this Regulation, the Fee Review will be decided in 
favor of the provider. 

  
• The Regulation 127.207, which was in question,  provides in pertinent part: 

 
(a) Changes to a provider’s codes by an insurer may be made if the 
following conditions are met: 

(1) The provider has been notified in writing of the proposed 
changes and the reasons in support of the changes. 
(2) The provider has been given an opportunity to discuss the 
proposed changes and support the original coding decisions. 
(3) The insurer has sufficient information to make the changes. 
(4) The changes are consistent with Medicare guidelines, the act 
and this subchapter. 

 
(d) If an insurer changes a provider’s codes without strict compliance 
with subsections (a)-(c), the Bureau will resolve an application for fee 
review filed under § 127.252 (relating to application for fee review—filing 
and service) in favor of the provider under § 127.254 (relating to 
downcoding disputes). 
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Therefore, the Hearing Officer erroneously dismissed sixty-one consolidated  fee 
Review Applications filed by Providers with the Bureau’s Fee Review Hearing 
Office based upon its rational that the  two decisions of another hearing officer 
had collateral estoppel effect with regard to Providers’ Fee Review Applications 
where the same treatment and downcoding were at issue. This is because it was 
improper for the hearing officer to consider the application of the doctrine of 
collateral estoppel before considering first whether Insurer complied with the 
requirements of Section 127.207. 

 
If a Hearing Officer concludes that Insurer did comply with 34 Pa. Code § 
127.207, the hearing officer then may consider whether collateral estoppel 
precludes consideration of the merits of a Providers’ challenge to the downcoding 
at issue. 

 
Brian Walsh, D.O., et al.(c/o East Coast TMR et. al) v. Bureau of Workers’ 

Compensation :Fee Review Hearing Office :(Traveler’s Insurance Co.), No. 851 C.D. 
2012 (Decision by Judge Brobson, April 22, 2013.) 4/13 

 
 

• Section 306(f.1) (5) does not allow a provider to open another 30 day window 
simply by resubmitting a properly documented bill that has already been denied; 
Regulation § 127.252(a), promulgated under the Act allowing a provider the 
greater of the 30 day or 90 day window, offers providers a fair opportunity to seek 
review of an insurer’s action, but neither the statutory text nor the regulations 
relieve providers of the duty to seek redress from the fee review process in a 
timely fashion. 

 
This factual scenario of this case, where a properly documented bill was denied, is 
distinguished from the scenario where a provider has submitted a bill to an insurer 
that is denied for failure to include the documentation required under the Act. If 
the provider resubmits the bill with the proper documentation and the insurer 
again denies the bill, the provider has 30 days following the notification of the 
denial of the properly documented bill to seek review of the fee dispute. 

 
• When a dispute arises regarding the timeliness of an Application for Fee Review, 

the burden of proof is on the provider to show that the Application was timely 
filed. 

 
Sanjay Gupta, M.D., v. Bureau of Workers’ Compensation: Fee Review Hearing 

Office (Erie Insurance Co.), No. 753 C.D. 2013 (Decision by Judge Colins, November 21, 
2013) 11/13 

 
 

• Section 306(f.1) (5) only permits providers, and not billing entities, to file 
Applications for Fee Review. Therefore, the Bureau cannot rule upon a Fee 
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Review Application if it is not determined whether the entity who filed the Fee 
Review is a provider. 
 

• The Bureau lacked jurisdiction to determine whether an entity known as the 
“Physical Therapy Institute” was a medical provider. 
 
This is because the Fee Review process is designed to be a simple process limited 
to disputes over the amount of payment due for medical fee where it is alleged 
that the payment had not been calculated in accordance with the compensation fee 
schedule or medical billing protocols. The Fee Review proceeding is not 
undertaken to determine liability for a particular treatment. The Fee Review 
process presupposes that liability has been established.  

 
In this matter, the issue of whether the Physical Therapy Institute was a provider 
of physical therapy to Claimant or simply a billing agency was beyond the scope 
of a Fee Review. Liability must be established before a Fee Review proceeding 
can take place. Further, the Fee Review process assumes that the person seeking a 
Fee Review has been established as a valid medical provider. The question of 
whether the Physical Therapy Institute is a “provider” is a complex issue for a 
Workers’ Compensation Judge to decide. 

 
• Since the Bureau lacked jurisdiction to consider the carriers challenge to its 

Medical Fee Review Section’s fee determination, because it was not determined 
whether the Physical Therapy Institute was a Provider under Section 306(f.1)(5) 
of the Act, the Medical Fee Review Section lacked jurisdiction to act upon the 
Physical Therapy Institute’s Fee Review applications.  
 

• In cases in which liability for a particular treatment is at issue, the claimant, not 
the medical provider, must pursue compensation before a workers’ compensation 
judge in the regular course. 
 
Selective Insurance Company of America v. Bureau of Workers' Compensation: 

Fee Review Hearing Office (The Physical Therapy Institute), No. 613 C.D. 
2013(Decision by JUDGE LEAVITT, December 6, 2013) 12/13  
 
FINAL RECEIPT 
 

• A Final Receipt, signed by an employee is prima facie evidence of the 
termination of the employer's liability to pay compensation, premised upon 
recovery of the employee. However,  Section 434 and 34 Pa. Code § 121.17(a) 
creates an affirmative duty on the insurance company to know that the 
requirements for a Final Receipt have been met before the Final Receipt may be 
lawfully prepared and presented to a claimant. 
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The WCJ may, at any time within three years from the date to which payments 
have been made, set aside a Final Receipt if it be shown that all disability due to 
the injury had not terminated. To set aside a Final Receipt, the claimant must 
establish that he or she had not fully recovered from the work injury when the 
Final Receipt was signed. 

However, the three-year statute of limitations in Section 434 of the Act, is not a 
bar to obtaining benefits if the claimant proves that the Final Receipt was 
obtained by fraud, intentional or unintentional deception or other improper action 
of the employer.  

The insurer's presentation of a Final Receipt to a claimant known to be receiving 
ongoing medical treatment is the equivalent of fraud sufficient to set aside a Final 
Receipt beyond the three year period of Section 434.  

In addition, the insurer engages in fraudulent conduct where an insurer prepares a 
Final Receipt, knowing that the claimant is still disabled, and the claimant signs it 
without knowing the significance of the Final Receipt. 

In this matter, the Claims Handlers conduct of preparing the Final Receipt, 
sending it to Claimant and filing it with the Bureau without any information 
regarding Claimant's full recovery from his work injury constituted fraud, as well 
as an intentional or unintentional deception and improper action, supporting the 
WCJ's decision to set aside the Final Receipt after the three-year statute of 
limitations period. 

• The issuance of the Final Receipt and Notice of Suspension, which were 
knowingly materially incorrect, provided the predicate for the Judge, using her 
discretion, to assess a 50% Penalty. 

Kraeuter v. WCAB (Ajax Enterprises, Inc.), No. 457 C.D. 2013 ( Decision by 
Judge Leadbetter, December 19, 2013) 12/13 
 
 
HEALTH CARE PROVIDER 
  

• Since a Licensed Practical Nurse is a Health Care Provider under the Act, the 
message therapy provided by the Licensed Practical Nurse is compensable if it is 
reasonable and necessary.  

 
 This holding is distinguished from the scenario where the message therapy is 
 provided by a Message Therapist. The court has held that the services of a 
 Massage Therapist, who is not licensed or otherwise authorized by the 
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 Commonwealth to provide health care services, are not reimbursable under the 
 Act, even if the services are prescribed by a health care provider. 
 
 In this matter the Licensed Practical Nurse stated that massage therapy was 
 something she utilized in providing therapeutic care to patients and referenced the 
 regulation regarding LPNs, 49 Pa. Code §21.145 (b)  which states, in pertinent 
 part: 
 
  (b) The LPN administers medication and carries out the therapeutic  
  treatment ordered for the patient in accordance with the following: 
 

• Employers must pay for medical services and services rendered by physicians and 
health care providers, and pursuant to Section 109 of the Act. An individual must 
be licensed or authorized by the Commonwealth to provide health care services in 
order to qualify as a health care provider. This does not demonstrate an intent to 
require employers to be liable for treatment rendered by unlicensed individuals. 
Until the Commonwealth begins authorizing state licensure of massage therapists 
employers are not required to pay for such treatment 

 
 Moran v. WCAB (McCarthy Flowers and Donegal Mutual Insurance), No. 830 
C.D. 2013(Decision by Judge McGinley, October 16, 2013) 10/13 
 
HEARING LOSS 
 

• Although it is true that the Hearing Loss Provision of the Act does not permit a 
deduction from a claimant’s total binaural hearing impairment for that portion of 
the impairment caused by presbycusis (aging process), a medical expert may still 
be found credible by the WCJ who, though acknowledging claimant’s hearing 
loss is in excess of 10%, nevertheless credibly opines that Claimant’s hearing loss 
was not caused by hazardous exposure to occupational noise. 

 
McCool, Sr. v. WCAB (Sunoco, Inc.) (No. 783 C.D. 2013) (Decision by McGinley, 

August 23, 2013) 10/13 
 
 
ILLEGAL ALIEN  
 
 
 

• A claimant’s status as an undocumented alien worker does not preclude him from 
receiving total disability benefits under the Workers’ Compensation Act 

 
• An employer seeking to suspend the disability benefits of a claimant who is an 

unauthorized alien is not required to show job availability. In that situation, the 
employer need only demonstrate that the claimant is an unauthorized alien and 
that the claimant is no longer totally disabled. 
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To suspend weekly wage benefits of an unauthorized alien, an employer need 
only demonstrate that the claimant is performing some type of employment, even 
at wage loss, or the claimant’s medical condition has improved enough to work at 
some job, even one with restrictions. 

 
Therefore, the employer was entitled to a suspension of the benefits of  the 
claimant, who was an unauthorized alien, once the claimant had been released to 
perform and performed part time work even though the claimant still had 
restrictions, a wage loss and the employer did not prove a change in physical 
condition. 
 
Ortiz v. WCAB (Raul Rodriguez d/b/a Rodriguez General Contractors and : 

Uninsured Employer’s Guaranty Fund) No. 446 C.D. 2012 (Decision by Judge Leavitt, 
January 15, 2013)1/13 
 
IMMUNITY 

 
• The claimant’s signing of a Workers’ Compensation Disclaimer whereby she 

waived her right to sue Employer’s clients for damages related to injuries covered 
under the Workers’ Compensation Act did not violate Section 204(a) of the Act, 
which states in pertinent part: 

 
“No agreement, composition, or release of damages made before the date 
of any injury shall be valid or shall bar a claim for damages resulting 
therefrom; and any such agreement is declared to be against the public 
policy of this Commonwealth.” 

 
This is because the legislature intended the provisions of §204(a) to apply only to 
agreements to bar a claim against an employer, and not to claims against a third 
party. 

 
The disclaimer was a guarantee to employer’s customers that they would not be 
responsible for injuries sustained by employer’s employees; it served as a benefit 
to employer’s customers and in no way affected appellant’s right to recover from 
her employer for work-related injuries as provided by §204(a) of the Act. 

 
• The employer’s loss of a right to subrogation, by virtue of having its employee 

sign a waiver not to sue the employer’s customers in third party for injuries 
causing a compensable work injury, does not violate Section 319 of the Act. This 
is because a third-party release does not contravene an employer’s right 
subrogation under §319 of the Act, because an employer may choose to waive 
that right. 
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Claimant’s employer’s waiver of subrogation was a business decision affecting 
only itself – it did nothing to prevent claimant from receiving full and just 
compensation under the Act for her work-related injuries. 

 
Bowman V.  Sunoco, Inc., No. 27 EAP 2011 ( Decision by Justice Eakin, April 

25, 2013) 6/13 
 
 

IMPAIRMENT RATING EVALUATION (IRE)  
 

• Although Section 306(a.2)(1) of the Act provides that after a claimant has been on 
total disability for 104 weeks, the employer can request an IRE “to determine the 
degree of impairment due to the compensable injury”, the fact that the IRE 
physician assessed a 13% impairment solely based upon the claimant’s pre-
existing flat foot condition did not implicitly or explicitly amend the NCP to 
include the pre-existing flat foot condition  and preclude the WCJ from granting 
of the employer’s Petition for Termination based upon the finding that the 
claimant was recovered from the specific injury recognized on the NCP, which 
was a right ankle sprain. 

 
 This is because although Section 306(a.2) states that the impairment rating is to be 
 based on the “compensable injury,” it does not state that an impairment rating 
 based on all of a claimant’s medical conditions changes the work injury. 
 
 Therefore, by modifying Claimant’s disability status based upon the IRE, the   
 WCJ did not “implicitly amend” the NCP and it was not improper for the WCJ to 
 grant the employer’s Petition for Termination based upon its credibility 
 determination that the claimant was recovered from his recognized right ankle 
 sprain . 
 

• An IRE is undertaken to determine the claimant’s level of disability, i.e., his 
ability to perform his pre-injury job. It is separate and distinct from an IRE, which 
is undertaken to determine whether the claimant has recovered from his work 
injury. Accordingly, the finding in an IRE of a permanent impairment does not 
bar an employer from pursuing a termination of benefits. 

 
• The burden of proof was not upon the employer to prove additional injuries were 

not related to the claimant’s compensation injury solely because the alleged 
additional work injuries were to the same body part that was the subject of the 
NCP. 

 
 Where the injuries are separate, the burden rests with claimant to establish the 
 existence of additional compensable injuries giving rise to corrective 
 amendments, regardless of the procedural context in which the amendments are 
 asserted. 
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• A WCJ may amend the NCP at any time during litigation of any petition if the 
evidence shows that the injury sustained in the original work incident is different 
or more expansive than that listed in the NCP. This is known as a “corrective 
amendment.”  

 
 In addition, the NCP can be amended if the claimant files a review petition and 
 proves that another injury subsequently arose as a consequence of the original 
 injury. The party seeking to amend the NCP has the burden of proving that the 
 NCP is materially incorrect. 
 
 It may be that in an IRE proceeding where the work injury description becomes 
 an issue in the case, the WCJ could amend the NCP. However, the WCJ is not 
 required to do so. 
 
 
 Harrison v. WCAB (Auto Truck Transport Corp.) No. 769 C.D. 2013 (Decision by 
Judge Leavitt, October 2, 2013) 10/13 
 
 
 
LITIGATION COSTS 
 

• Costs for a nurse to attend an IME are not recoverable as a “witness” costs. While 
costs incurred in obtaining testimony from a witness are recoverable, “there is no 
authority for awarding as costs time spent by a witness observing and preparing to 
testify to facts..  
 

• It is well established that an issue is waived unless it is preserved at every stage of 
the proceeding. The strict doctrine of waiver applies to a workers’ compensation 
proceeding. Because the issue of whether the costs were reimbursable for the 
nurse to attend the IME was not raised by Employer before the WCJ, it is deemed 
waived. 
 
Fitchett v. WCAB (School District of Philadelphia) No. 1713 C.D. 2011 

(Decision by Judge Simpson, April 8, 2013) 4/13 
 
 
MEDICAL BILLS 
 

• A valid C & R agreement, once approved, is final, conclusive and binding on the 
parties. An approved C & R agreement can be set aside only upon a clear showing 
of fraud, deception, duress, mutual mistake, or unilateral mistake caused by an 
opposing party's fault. 
 

• An employer's voluntary medical payment does not constitute an admission of 
liability for an injury. To hold otherwise would be contrary to the Act's policy of 
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encouraging employers to voluntarily pay medical expenses to injured employees 
to assist them in regaining health without fear of being later penalized for the 
payment. 

 
Therefore, the employer's voluntary payment of medical expenses was not an 
admission of its liability for the left shoulder injury and cannot be construed as a 
promise to continue to make such payment. 

 
 
DePue v. WCAB (N. Paone Construction, Inc.), No. 1113 C.D. 2012 (Decision by 

Judge Leadbetter, January 30, 2013) 1/13 
 

 
• Pursuant to the clear language of the Regulations before downcoding, an Insurer 

must comply with the requirements of 34 Pa. Code § 127.207. Otherwise, 
pursuant to subsection (d) of this Regulation, the Fee Review will be decided in 
favor of the provider. 

  
• The Regulation 127.207, which was in question,  provides in pertinent part: 

 
(a) Changes to a provider’s codes by an insurer may be made if the 
following conditions are met: 

(1) The provider has been notified in writing of the proposed 
changes and the reasons in support of the changes. 
(2) The provider has been given an opportunity to discuss the 
proposed changes and support the original coding decisions. 
(3) The insurer has sufficient information to make the changes. 
(4) The changes are consistent with Medicare guidelines, the act 
and this subchapter. 

 
(d) If an insurer changes a provider’s codes without strict compliance 
with subsections (a)-(c), the Bureau will resolve an application for fee 
review filed under § 127.252 (relating to application for fee review—filing 
and service) in favor of the provider under § 127.254 (relating to 
downcoding disputes). 

 
Therefore, the Hearing Officer erroneously dismissed sixty-one consolidated  fee 
Review Applications filed by Providers with the Bureau’s Fee Review Hearing 
Office based upon its rational that the  two decisions of another hearing officer 
had collateral estoppel effect with regard to Providers’ Fee Review Applications 
where the same treatment and downcoding were at issue. This is because it was 
improper for the hearing officer to consider the application of the doctrine of 
collateral estoppel before considering first whether Insurer complied with the 
requirements of Section 127.207. 
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If a Hearing Officer concludes that Insurer did comply with 34 Pa. Code § 
127.207, the hearing officer then may consider whether collateral estoppel 
precludes consideration of the merits of a Providers’ challenge to the downcoding 
at issue. 

 
Brian Walsh, D.O., et al.(c/o East Coast TMR et. al) v. Bureau of Workers’ 

Compensation :Fee Review Hearing Office :(Traveler’s Insurance Co.), No. 851 C.D. 
2012 (Decision by Judge Brobson, April 22, 2013.) 4/13 
 
 

• Since a Licensed Practical Nurse is a Health Care Provider under the Act, the 
message therapy provided by the Licensed Practical Nurse is compensable if it is 
reasonable and necessary.  

 
 This holding is distinguished from the scenario where the message therapy is 
 provided by a Message Therapist. The court has held that the services of a 
 Massage Therapist, who is not licensed or otherwise authorized by the 
 Commonwealth to provide health care services, are not reimbursable under the 
 Act, even if the services are prescribed by a health care provider. 
 
 In this matter the Licensed Practical Nurse stated that massage therapy was 
 something she utilized in providing therapeutic care to patients and referenced the 
 regulation regarding LPNs, 49 Pa. Code §21.145 (b)  which states, in pertinent 
 part: 
 
  (b) The LPN administers medication and carries out the therapeutic  
  treatment ordered for the patient in accordance with the following: 
 

• Employers must pay for medical services and services rendered by physicians and 
health care providers, and pursuant to Section 109 of the Act. An individual must 
be licensed or authorized by the Commonwealth to provide health care services in 
order to qualify as a health care provider. This does not demonstrate an intent to 
require employers to be liable for treatment rendered by unlicensed individuals. 
Until the Commonwealth begins authorizing state licensure of massage therapists 
employers are not required to pay for such treatment 

 
• Where the employer questions the reasonableness or necessity of treatment, the 

employer bears the burden of proving that the challenged treatment is not 
reasonable or necessary. There is a rebuttable presumption that the treatment is 
reasonable and necessary. The court has determined that treatment may be 
reasonable and necessary even if it is designed to manage the claimant’s 
symptoms rather than to cure or permanently improve the underlying condition. 

 
 Moran v. WCAB (McCarthy Flowers and Donegal Mutual Insurance), No. 830 
C.D. 2013(Decision by Judge McGinley, October 16, 2013) 10/13 
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• A treatment summary, entitled “Medical Expert Opinion” and or a verbal 
description of the treatment provided to a claimant by a Healthcare Provider 
subject to an Utilization Review does not satisfy the requirement that the Provider 
subject to an  Utilization Review supply the URO with records, within the 
meaning of 34 Pa. Code §127.464. 

 
Therefore the WCJ properly dismissed Provider’s Petition Seeking Review of a 
Utilization Review Determination because, consistent with County of Allegheny 
(John J. Kane Center-Ross) v. Workers’ Compensation Appeal Board (Geisler), 
875 A.2d 1222 (Pa. Cmwlth. 2005), and Stafford v. Workers’ Compensation 
Appeal Board (Advanced Placement Services), 933 A.2d 139 (Pa. Cmwlth. 2007) 
she lacked jurisdiction because the Provider failed to submit any medical records 
to the URO. 
 

• The written treatment summary does not constitute a “record” per the Bureau’s 
instructions to UROs and reviewers that specifically provides that summaries 
prepared by a provider for purposes of utilization review “are not to be considered 
or mentioned by the Reviewer as part of the review or determination report.” 

 
An Oral Account of the treatment does not constitute a “record” consistent with 
the definitions of “medical record” provided in Title 28 of the Pennsylvania Code 
(Health and Safety).  28 Pa. Code §1001.2 defines “medical record” as 
“documentation of the course of a patient’s condition and treatment, maintained to 
provide communication among health care providers for current and future patient 
care.” 

 
• There is no exception to the rule that records be provided to the URO where the 

physician  in the foreign county now resides, in this matter  Greece,  does not 
maintain medical records. If a provider or claimant wants to be paid for medical 
services, the provider must comply with medical conventions in Pennsylvania and 
keep medical records. 

 
Leventakos v. WCAB (Spyros Painting),  No. 2156 C.D. 2012 (Decision by Judge 

Pellegrini, December 5, 2013) 12/13 
 
 
MEDICAL TESTIMONY 
 

• An expert’s mere offering of alternative analyses with respect to a work-related 
injury does not render the expert’s testimony equivocal.  To be unequivocal, the 
expert need only state that in his or her professional opinion, the result in question 
came from the assigned cause.  

 
Therefore, claimant medical expert’s testimony on causation of decedent’s death 
was unequivocal although he offered four possible explanations regarding 
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causation but all four resulted from the claimant’s fall in the course and scope of 
his employment. 

 
• To succeed on a Fatal Claim Petition, the claimant has the burden of proving that 

the employee sustained a work-related injury and that the injury was a substantial, 
contributing cause of the employee’s death.   

 
Where the causal connection between the work injury and the death is not 
obvious, the claimant must present unequivocal medical evidence establishing the 
connection.     

 
Expert testimony is competent even if the witness admits to uncertainty, doubt, 
reservation, or a lack of information with regard to certain medical details, as long 
as the witness does not recant the opinion first expressed.   

 
           The Manitowoc Co., Inc, v. WCAB (Cowan) No. 472 C.D. 2013 (Decision by 
Judge Friedman, August 20, 2013) 8/13 
 

• The WCJ did not commit an error of law or issue a decision that was not reasoned 
where, in a cumulative trauma claim, he found liable the employer the claimant 
worked for from August 2004 until September 25, 2007, rather that his last 
employer for whom he worked for three days until his final day of employment on 
October 6, 2008. 

 
 This is because the WCJ was free to accept or reject, in whole or in part, the 
 testimony of any witness, including medical witnesses. In this matter the WCJ 
 choose to find the last employer’s testimony credible that the claimant did not 
 materially aggravate his knee during his three days of employment yet reject his 
 opinion that the claimant’s knee pathology was not at all related to any of his past 
 employment. 
 

• A claimant must prove he suffered a work-related injury in the course and scope 
of his employment causing a loss of earning power. Where the causal connection 
between the work incident and alleged disability is not obvious, unequivocal 
medical evidence is necessary to establish it. 

 
 A & J Builders, Inc. v. WCAB (Verdi), No. 479 C.D. 2013 (Decision by Judge 
Simpson, October 16, 2013) 10/13 
 
 

• Since a Licensed Practical Nurse is a Health Care Provider under the Act, the 
message therapy provided by the Licensed Practical Nurse is compensable if it is 
reasonable and necessary.  

 
 This holding is distinguished from the scenario where the message therapy is 
 provided by a Message Therapist. The court has held that the services of a 
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 Massage Therapist, who is not licensed or otherwise authorized by the 
 Commonwealth to provide health care services, are not reimbursable under the 
 Act, even if the services are prescribed by a health care provider. 
 
 In this matter the Licensed Practical Nurse stated that massage therapy was 
 something she utilized in providing therapeutic care to patients and referenced the 
 regulation regarding LPNs, 49 Pa. Code §21.145 (b)  which states, in pertinent 
 part: 
 
  (b) The LPN administers medication and carries out the therapeutic  
  treatment ordered for the patient in accordance with the following: 
 

• Employers must pay for medical services and services rendered by physicians and 
health care providers, and pursuant to Section 109 of the Act. An individual must 
be licensed or authorized by the Commonwealth to provide health care services in 
order to qualify as a health care provider. This does not demonstrate an intent to 
require employers to be liable for treatment rendered by unlicensed individuals. 
Until the Commonwealth begins authorizing state licensure of massage therapists 
employers are not required to pay for such treatment 

 
• Where the employer questions the reasonableness or necessity of treatment, the 

employer bears the burden of proving that the challenged treatment is not 
reasonable or necessary. There is a rebuttable presumption that the treatment is 
reasonable and necessary. The court has determined that treatment may be 
reasonable and necessary even if it is designed to manage the claimant’s 
symptoms rather than to cure or permanently improve the underlying condition. 

 
 Moran v. WCAB (McCarthy Flowers and Donegal Mutual Insurance), No. 830 
C.D. 2013(Decision by Judge McGinley, October 16, 2013) 10/13 
 
 
NOTICE 
 

• Where the claimant in a cumulative trauma claim knows of work-relatedness of 
an injury before the last day of work the 120–day notice period begins to run on 
the last day a work-related aggravation injury is suffered, which will usually be 
the last day of work. 

 
 By contrast, in a cumulative trauma claim where the Claimant did not know for 
 sure whether there was a relationship between his work duties and his knee pain 
 until his Physician informed him of the causal connection, the 120 day notice 
 period begun to run as of the date he was so informed by his physician.  
 
 This holding is consistent with the Discovery Rule of Section 311. Per the 
 Discovery rule set forth within Section 311, the 120-day notice period does not 
 begin to run in cases in which the nature of the injury or its causal connection to 
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 work is not known, until an employee knows or by the exercise of reasonable 
 diligence, has reason to know of the injury and its possible relationship to his 
 employment. 
 
 The discovery rule, as incorporated in Section 311, calls for more than an 
 employee’s suspicion, intuition or belief; by its terms, the statute’s notice period 
 is triggered only by an employee’s knowledge that he is injured and that his injury 
 is possibly related to his job. 
 
 The “‘reasonable diligence’ mentioned in Section 311 is an objective, rather than 
 a subjective standard. The elements of knowledge a claimant must possess in 
 order to trigger the running of the notice period are: (1) knowledge or constructive 
 knowledge (2) of disability (3) which exists, (4) which results from an 
 occupational disease [or injury], and (5) which has a possible relationship to the 
 employment. 
 

• The claimant bears the burden of establishing he gave the employer timely notice 
of the injury. The question of the timeliness of that notice is generally one of fact. 

 
 A & J Builders, Inc. v. WCAB (Verdi), No. 479 C.D. 2013 (Decision by Judge 
Simpson, October 16, 2013) 10/13 
 
 
 
NOTICE OF ABILITY TO RETURN TO WORK (LIBC-757) 

 
• The issuance of a Notice of Ability to Return to Work (LIBC-757) was not 

required where claimant, notwithstanding the occurrence of a work injury, was 
terminated due to failure of a drug test. 

 
This is because Section 306(b) (3) of the Act is limited to modifications based on 
medical evidence received by the employer. Compliance with Section 306(b) (3) -
Issuance of LIBC-757-is a threshold burden an employer must satisfy to obtain a 
modification or suspension of a claimant’s benefits. However, Section 306(b) (3) 
is expressly limited to modifications sought upon the receipt of medical evidence. 

 
Brewer V. WCAB ((E2 Payroll & Staffing Solutions), No. 337 C.D. 2012 

(Decision by Judge Leavitt, February 13, 2013) 4/13 
 
 
NOTICE OF SUSPENSION 

 
• A WCJ has the authority to suspend a claimant’s benefits in the absence of a 

formal petition where doing so would not prejudice the claimant. A claimant is 
not prejudiced where she is put on notice that a suspension or termination is 
possible and she is given the opportunity to defend against it. 
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The claimant was placed on notice that her retirement would be an alleged issue 
subject to a suspension, though a formal Petition for Suspension was not filed 
where, the WCJ’s interlocutory order also granted Employer a credit against 
Claimant’s weekly indemnity benefits for the Social Security old age benefits and 
retirement pension benefits , which put Claimant and her attorney on notice that 
her application for and receipt of Social Security old age benefits and retirement 
pension benefits would be at issue in the ensuing WCJ’s proceeding.  
 
Moreover, the parties fully litigated the issue of whether Claimant voluntary  
retired from the workforce. 

 
• A claimant must have the opportunity to contest the amount of a credit claimed by 

his employer and to have a hearing where there is a disagreement on the amount. 
Although the Board’s regulation, at 34 Pa. Code §123.4, allows the employer to 
take the credit unilaterally it requires that notice be given to the claimant so that 
he can challenge the amount and basis for the credit. 

 
Where the Employer took an offset pursuant to the WCJ’s decision, and not 
unilaterally, it was not required to provide Claimant with prior notice of that 
offset. 

 
• An employer may automatically suspend benefits when a claimant fails to return 

the completed LIBC-760, and where a party alleges non-receipt of a notice, that 
party bears the burden of proof. 

 
Any notice or copy shall be deemed served on the date when mailed, properly 
stamped and addressed, and shall be presumed to have reached the party to be 
served; but any party may show by competent evidence that any notice or copy 
was not receive. Claimant could only rebut the presumption that she received the 
notice by introducing competent evidence demonstrating otherwise. 

 
 
Fitchett v. WCAB (School District of Philadelphia) No. 1713 C.D. 2011 

(Decision by Judge Simpson, April 8, 2013) 4/13 
 
But See Supreme Court Per Curiam order that states: 
 
AND NOW, this 4th day of December, 2013, the Petition for Allowance of Appeal 
is hereby GRANTED, LIMITED TO petitioner’s first issue concerning the appropriate 
evidentiary standard to apply to her receipt of retirement benefits in determining 
voluntary retirement from the workforce.  
 
The order of the Commonwealth Court is VACATED as to this issue, and the case is 
REMANDED to the Commonwealth Court for reconsideration in light of our decision 
in City of Pittsburgh v. WCAB (Robinson), 67 A.3d 1194, 1209 (Pa. 2013) (“There is no 
presumption of retirement arising from the fact that a claimant seeks or accepts a pension 
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…; rather, the worker’s acceptance of a pension entitles the employer only to a 
permissive inference that the claimant has retired.”).  
 
Allocatur is denied as to all other issues. 
 

Fitchett v. WCAB (School District of Philadelphia) No. 350 EAL 2013 
(Per Curiam, December 4, 2013) 12/13 
 
 

• The Employer did not violate the Act by suspending the claimant’s compensation 
because the claimant, upon returning by facsimile “Employee Verification of 
Employment, Self-Employment or Change in Physical Condition” (LIBC-760) 
failed to date the form, which essential to the unsworn statement to the 
Department of Labor and Industry portion of the form.  

 
This is because the purpose of Form LIBC-760 is to inform an employer of the 
claimant’s work status and medical condition. Section 311.1(d) of the Act states 
that the “form shall request verification by the employe that the employe’s status 
regarding the entitlement to receive compensation has not changed and a notation 
of any changes of which the employe is aware at the time the employe completes 
the verification, including employment, self-employment, wages and change in 
physical condition.”  

 
Further, an employer may request a claimant to complete Form LIBC-760 “at 
intervals of no less than six months.”  

 
 
It is not improper to return “Employee Verification of Employment, Self-
Employment or Change in Physical Condition” (LIBC-760) by facsimile; 
however, the date of the facsimile is not sufficient to date the form for the 
purposes of the Act. 

 
McCafferty v. WCAB (Trial Technologies, Inc.) No. 208 C.D. 2013           

(Decision by Judge Leavitt, November 21, 2013) 11/13 
 

 
• If the employee does not challenge the Notice of Suspension within the twenty-

day period, the employee shall be deemed to have admitted to the return to work 
and receipt of wages at prior or increased earnings, and the Notice of Suspension 
shall be deemed to have the same binding effect as a fully executed Supplemental 
Agreement for the suspension of benefits. 

 
Notwithstanding the fact the Notice of Suspension was not challenged within the 
twenty-day period, the fact it now had the same effect as a Supplemental 
Agreement entitled the claimant to challenge it on the basis that it was materially 
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respect incorrect pursuant to the first paragraph of Section 413(a) of the Act. The 
WCJ may set aside a supplemental agreement for relevant and significant 
inaccuracy, even absent a finding of mistake of law or fact, fraud, or 
overreaching. 

The WCJ properly set aside a Notice of Suspension and reinstated Claimant's 
benefits, notwithstanding the fact a Challenge was not filed within 20 days, where 
the record established the claimant never returned to work, which meant the 
Notice of Suspension issued by carrier was totally incorrect, and carrier had no 
basis to suspend Claimant's benefits. 

• The issuance of the Final Receipt and Notice of Suspension, which were 
knowingly materially incorrect, provided the predicate for the Judge, using her 
discretion, to assess a 50% Penalty. 

Kraeuter v. WCAB (Ajax Enterprises, Inc.), No. 457 C.D. 2013 ( Decision by 
Judge Leadbetter, December 19, 2013) 12/13 
 
 
OCCUPATIONAL DISEASE  
 

• The Pennsylvania Supreme Court holds that the exclusivity provision of Section 
303(a) does not preclude the employer from a liability lawsuit filed by its 
employee/employees estate, where the claimant’s Mesothelioma did not manifest 
itself within 300 weeks of the claimant’s after the last date of employment in an 
occupation or industry to which he was exposed to hazards of such disease  
 

• Put another way, claims for occupational disease which manifests outside of the 
300-week period prescribed by the Act do not fall within the purview of the Act, 
and, therefore, that the exclusivity provision of Section 303(a) does not apply to 
preclude an employee from filing a common law claim against an employer. 

 
This is because the legislature did not intend the Act to apply to claims for 
disability or death resulting from occupational disease which manifests more than 
300 weeks after the last occupational exposure. 

 
To rule otherwise would be to find that Section 301(c) (2)’s 300-week time 
window operates as a de facto exclusion of coverage under the Act for essentially 
all mesothelioma claims. 
 
In reaching this holding the Court construes Section 301(c)(2) as follows: 
“whenever occupational disease is the basis for compensation, for disability or 
death under this Act, the Act shall apply only to disability or death resulting from 
such disease and occurring within three hundred weeks after the last date of 
employment. 
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Tooey, Executrix of The Estate Of John F. Tooey, Deceased, And Kathleen Tooey 

In Her Own Right, et. Al. v. WCAB (A.W. Chesterton Company, et. al.) No. 21 WAP 
2011(Decision by Madame Justice Todd, November 22, 2013) 12/13 
 
PENALTY 
 

• The employer violated the Act and was subject to Penalties where it did not 
reinstate the claimant’s compensation after the Commonwealth Court’s, in its 
initial decision of June 25, 2007, vacated the WCAB’s initial reversal of the 
WCJ’s granting of the employer’s Petition for Suspension yet the employer did 
not begin to pay benefits until February 25, 2009. 

 
This is because the term “vacate” is defined as to nullify or cancel; make void; 
invalidate.  Although the Commonwealth Court in its first decision, did not 
expressly state that Employer was obligated to resume making benefit payments 
to Claimant, when it vacated the WCAB’s granting of the employer’s Petition for 
Suspension, it nullified, invalidated, voided, the Board’s 2006 Order suspending 
Claimant’s benefits. This means that there was no longer any authority on which 
Employer could base a suspension of benefits 

 
North Pittsburgh Drywall Co., Inc. v. WCAB (Owen), No. 1257 C.D. 2012 

(Decision by Judge Cohn Jubelirer, January 9, 2013) 1/13 
 

• The Employer did not violate the Act by refusing to continue payments under the 
final Supplemental Agreement, which was not enforceable under the Act since 
claimant’s  right to compensation expired prior the execution of that agreement. 
Because no payments were then properly payable to claimant, the employer was 
not “an employer who is obligated to pay” at that time, and its refusal to pay 
appellant could not constitute a violation of the Act. 

 
Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 51 MAP 2012 

 (Decision by Justice Castille, August 19, 2013) 8/13 
 

• The issuance of the Final Receipt and Notice of Suspension, which were 
knowingly materially incorrect, provided the predicate for the Judge, using her 
discretion, to assess a 50% Penalty. 

Kraeuter v. WCAB (Ajax Enterprises, Inc.), No. 457 C.D. 2013 ( Decision by 
Judge Leadbetter, December 19, 2013) 12/13 
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PHYSICIAN-PATIENT PRIVILEGE  

• The WCJ did not err upon issuing an interim order, in response to employer’s 
attempt to depose claimant’s treating physicians notwithstanding the fact the 
treating physicians were employed by the employer,  where WCJ’ s interim order: 
1) allowed Employer to schedule the deposition of any treating physician, but 
prohibited counsel for Employer from having any ex parte contact with any 
physician to be deposed, and 2)  Permitted Claimant’s counsel to cross-examine 
the particular physician as to any such ex parte contacts during any deposition. 
 
This is because attorney client privilege did not apply where the claimant’s 
treating physicians were acting in their capacity as treating physicians of 
Claimant, and not as employees of Employer. To allow application of the 
attorney-client privilege in this manner would be improper, as it would confer 
upon Employer an unfair strategic advantage. 

• Upon applying the Physician-Patient privilege in the workers’ compensation 
context, a claimant seeking compensation benefits fits into the exception to the 
physician-patient privilege, which means that where a party places his or her 
physical or mental condition in issue, the privacy right against disclosing private 
medical information is waived.  
Nevertheless, such waiver does not permit unfettered disclosure, and it does not 
permit an employer’s counsel to obtain information in any way he sees fit.  

A number of policy were sited by the court, including: 1) the recognized privacy 
interest underlying the physician-patient relationship; 2) the physician’s duty of 
loyalty to the patient; 3) the risk of disclosing medical information that is 
irrelevant to the action; 4) the potential tort liability physicians may face for 
breach of privacy; and 5) the potential that defense counsel may seek to 
improperly influence the physician or to dissuade the doctor from testifying. 

 
The Pennsylvania State University v. WCAB (Sox), No. 455 C.D. 2013 (Decision 

by Judge Brobson, December 19, 2013) 12/13 
  
 

PROMISSORY ESTOPPEL 
 

• In order to maintain an action in promissory estoppel, the aggrieved party must 
show that (1) the promisor made a promise that he or she should have reasonably 
expected to induce action or forbearance on the part of the promisee; (2) the 
promisee actually took action or refrained from taking action in reliance on the 
promise; and (3) injustice can be avoided only by enforcing the promise.  
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The essential elements of equitable estoppel are the party's inducement of the 
other party to believe certain facts to exist and the other party's reliance on that 
belief to act 
 
The doctrine of Promissory Estoppel did not apply where the employer paid bills 
for the unrecognized left shoulder where nothing in the record suggested that 
Employer promised to continue to pay medical bills for the left shoulder injury 
and that Claimant relied on such promise to enter into the C & R agreement. 
 
DePue v. WCAB (N. Paone Construction, Inc.), No. 1113 C.D. 2012 (Decision by 

Judge Leadbetter, January 30, 2013) 1/13 
 
PSYCHIATRIC CLAIM 
 

• Pennsylvania Supreme Court reverses the Commonwealth Court and affirms the 
WCJ’s award of benefits and holds claimant, who was a state trooper, suffered a 
compensable psychiatric injury, diagnosed as posttraumatic stress disorder, where 
he struck and killed a woman who, dressed entirely in black, who intentionally 
stepped in front of his car while he was traveling on Interstate 81 resulting in the 
death to the woman and where, following the accident the Police Officer 
attempted to resuscitate the woman through mouth-to-mouth resuscitation 
notwithstanding the fact that woman was bleeding profusely from the mouth. 

 
• The WCJ did not commit an error of law upon granting a Mental-Mental Claim, 

where the WCJ found that the State Trooper suffered an single extraordinarily 
unusual and distressing single work-related event, which constituted objective 
evidence, and the working condition was abnormal, based on the credible 
evidence before the type of incident in this case was not one to which state 
troopers are normally exposed. 
 

• The issue of determination of whether working conditions are abnormal is a 
mixed question of fact and law. Furthermore, such case are cases are highly fact-
sensitive. Such a fact-sensitive inquiry requires deference to the fact-finding 
functions of the WCJ and, accordingly, review of those factual findings is limited 
to determining whether they are supported by the evidence and such findings may 
be overturned only if they are arbitrary and capricious. 

 
In this matter the WCJ specifically found that the claimant was not in the normal 
course of his duties but was exposed to an extraordinarily unusual and distressing 
single work-related event. 
 
This single incident occurred that occurred while the claimant was performing his 
duties as a State Trooper, established with “objective evidence” that the claimant 
suffered an injury and resultant disability stemming directly from his working 
conditions.  
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The “abnormal working conditions” requirement was satisfied by the WCJ’s 
finding that the claimant was disabled by Post Traumatic Stress Disorder caused 
by a caused by a single documented incident.  

 
• Since claimant this was a psychic injury the claimant was further required to 

prove that the causative working conditions were “abnormal,” a highly 
fact-sensitive inquiry. In this matter the WCJ found, based on the credible 
evidence before him, that the type of incident in this case was not one to which 
state troopers are normally exposed resulting in his disabling mental condition, 
and such single and comprehensive work-related event constituted an abnormal 
working condition as a matter of law. 
 
Psychic injury cases are highly fact sensitive and for actual working conditions to 
be considered abnormal, they must be considered in the context of specific 
employment. Such a fact sensitive inquiry requires deference to the fact-finding 
functions of the WCJ and, accordingly, the court will review of those factual 
findings to determining whether they are supported by the evidence and overturn 
them only if they are arbitrary and capricious. 
 
Payes v. WCAB, (Cmwlth. of PA/State Police) No. 50 MAP 2011 (Decision by 

Justice McCaffery, October 30, 2013). 10/13 
 

 
REINSTATEMENT 
 

• The claimant was not entitled to the granting of his Petition for Reinstatement 
where the claimant first refused to accept in good faith a funded employment 
position offered to him by his employer, resulting in claimant’s unsuccessful 
defense against the employers Petition for Modification during which time 
claimant did not raise the issue of the duration of the job and then  after having his 
benefits modified asked the employer to reoffer the funded employment job and 
after the employer failed to do so filed his Petition for Reinstatement.  

 
In order to have his benefits reinstated, he was required to prove that his physical 
condition had worsened so that he could not do the job provided to him at IDI. He 
did not do so. 

 
• The availability of a job and its duration, including a job made available by 

funded employment, is an issue for a Petition for Modification, not a Petition for 
Reinstatement.  
 
Once the claimant refuses any kind of job in bad faith, whether funded or 
specially created for the claimant, job availability ceases to be an issue. It matters 
not that an employer might be able to provide another job for the claimant; it 
cannot be forced to do so more than once. 
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• A claimant is entitled to a reinstatement of benefits if he can show that the reason 

for the suspension or modification no longer exists.  
 

Typically, a partially disabled claimant can reinstate to total disability by showing 
that his earning power is once again adversely affected by his work injury. The 
claimant is entitled to a reinstatement to total disability where his light-duty job 
has been eliminated and the employer cannot show that there is other employment 
available to the claimant.  

 
A claimant’s burden of proof is different where his benefits have been modified 
because of his bad faith conduct. Once a claimant has refused an available job in 
bad faith, his employer’s obligation to show job availability ends. The claimant 
must “live with the consequences of the decision,” meaning that he cannot 
remedy the situation “by subsequent action” such as attempting to accept the job 
that was previously offered. Instead, the claimant must show a worsening of his 
medical condition to be granted a reinstatement to total disability.  
 
Napierski v. WCAB (Scobell Company, Inc. and Cincinnati Insurance Company) 

No. 330 C.D. 2012 (Decision by Judge Leavitt, January 10, 2013) 1/13 
 

• The Pennsylvania Supreme holds that the Commonwealth Court’s interpretation 
of Section 413(a) as automatically barring all post-500-week / post-suspension 
claims for total disability is mistaken, as the three year statute of limitation period 
and 500 week statue of repose  periods set forth in section 413(a) are to be 
construed and considered concurrently. The provisions of Section 413(a) stand 
together, not in opposition to one another, and effect must be given to both as far 
as possible. 

 
Therefore, for purposes of determining the effect of the expiration of the 
limitations periods set forth in Section 413(a), there is no basis in law or logic to 
distinguish between the three-year limitations period and the 500-week period. 

 
• Under Section 413(a), workers’ compensation claimants retain the right to 

Petition for any Modification that they hold at the time of any workers’ 
compensation payment, for a minimum of three years from the date of that 
payment.  

 
Where  such payments have been suspended due to a return to work, or an 
attempted return, without a loss in earnings, Section 413(a) extends that right to 
petition to the entire 500-week period during which compensation for partial 
disability is properly payable.  

 
In the event that payments are resumed after suspension, workers’ compensation 
claimants continue to retain the right to petition for any modification that they 
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hold at the time of any workers’ compensation payment received subsequent to 
suspension, for a minimum of three years from the date of that payment.  

 
In the event that a period of suspension comes to an end upon the resumption (or 
commencement as the case may be) of workers’ compensation payments, 
claimants retain the right to petition for modification as set forth in Section 
413(a). 

 
What this means, by way of example, is that if a post-suspension claimant 
receives a workers’ compensation payment pursuant to a brief recurrence of total 
disability 448 weeks after his return to work, while that claimant retains only 52 
weeks of eligibility for partial disability benefits, the claimant nonetheless 
remains entitled to petition for reinstatement of total disability benefits for three 
years from the date of this most recent payment, even though the claimant’s 
compensation  has been cumulatively been suspended for 500 weeks.  
 
The key issue is whether the petition was filed within three years of the most 
recent payment of compensation. 

 
• Under the plain language of Section 413, a claimant has, at minimum, three years 

after the date of his most recent payment within which to file a petition for 
modification premised upon a change in disability.  

 
Where those payments are suspended due to the claimant’s return to work without 
loss in earnings, the claimant’s right to file for a modification is extended beyond 
those three years.  A claimant who is no longer receiving workers’ compensation 
payments is allotted some nine and a half years of potential entitlement to partial 
disability payments and during that 500-week time period, payments may be 
resumed at any time. 

 
Effect may be given to both parts of Section 413(a) concurrently, and that the 
parts need not be read as being mutually exclusive of one another 
 

• Notwithstanding the fact the employer reinstated the claimant’s compensation for 
periods following the expiration of 500 weeks of suspension by Supplemental 
Agreement the claimant was not entitled to a reinstatement of benefits because 
Claimant’s benefits were suspended on September 20, 1989, when Claimant 
returned to his pre-injury position without a loss of earnings. Nothing in the Act 
constrains an employer from voluntarily compensating a claimant beyond the 
obligation imposed by the Act; however, the Act does not enable an employer, or 
the parties, to create a statutory right to relief which does not exist, nor to 
resurrect any statutory right which has expired according to the terms of the 
statute.  

 
• Under Section 413(a) a petition may be filed at any time “within three years after 

the date of the most recent payment”). Thus, any such payment made at any time 
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prior to the expiration of a claimant’s right to workers’ compensation will extend 
the right to petition for reinstatement of total disability benefits. 

 
Once the claimant’s rights have expired, however, as here, no payment, whether 
by agreement or misconstruction of the Act, or commendable compassion, can 
operate to resurrect an expired claim premised upon the Workers’ Compensation 
Act. 

 
Therefore, payments to the claimant’s did not resurrect his expired claims where 
the claimant  received payments pursuant to Supplemental Agreements executed 
subsequent to the expiration of his statutory right to 
compensation.  

 
Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 51 MAP 2012 

 (Decision by Justice Castille, August 19, 2013) 8/13 
 
 

RETIREMENT 
 

 
• Pennsylvania Supreme Court affirms the Commonwealth Court and holds that the 

employer did not prove that the claimant that the claimant had retired from the 
workforce due to claimant’s receipt of a disability pension. The receipt of the 
pension only showed that she could not perform her time-of-injury position but it 
does not necessarily follow that she, and all workers similarly situated to her, 
decided to forgo all employment and are retired form the workforce. 
 

• Where the employer challenges the entitlement to continuing compensation on 
grounds that the claimant has removed himself or herself from the general 
workforce by retiring, the employer has the burden of proving that the claimant 
has voluntarily left the workforce.  
 
There is no presumption of retirement arising from the fact that a claimant seeks 
or accepts a pension, much less a disability pension; rather, the worker’s 
acceptance of a pension entitles the employer only to a permissive inference that 
the claimant has retired.  
 
Such an inference, if drawn, is not on its own sufficient evidence to establish that 
the worker has retired - the inference must be considered in the context of the 
totality of the circumstances. The fact finder must also evaluate all of the other 
relevant and credible evidence before concluding that the employer has carried its 
burden of proof. 
 
If the employer produces sufficient evidence to support a finding that the claimant 
has voluntarily left the workforce, then the burden shifts to the claimant to show 
that there in fact has been a compensable loss of earning power. Conversely, if the 
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employer fails to present sufficient evidence to show that the claimant has retired, 
then the employer must proceed as in any other case involving a proposed 
modification or suspension of benefits. 

 
• The fact that claimant did not submit evidence showing that she was unable to 

work does not prove voluntary retirement, especially in light of the Employer’s 
own medical testimony regarding Claimant’s physical limitations, and the absence 
of evidence of available work within her restrictions or expert testimony 
regarding her earning power. 

 
• The totality of the circumstances test places the burden upon the employer to 

show by the totality of the circumstances, that efforts to return a claimant to the 
workforce would be unavailing because the claimant has chosen to retire rather 
than return to the workforce.  Circumstances that could support a holding that a 
claimant has retired include:  (1) where there is no dispute that the claimant 
retired; (2) the claimant’s acceptance of a retirement pension; or (3) the claimant’s 
acceptance of a pension and refusal of suitable work within her restrictions. 
 
City of Pittsburgh v. WCAB (Robinson), No. 18 WAP 2011 (Decision by Justice 

Castille March 25, 2013). 3/12 
 

• An employer need not prove the availability of suitable work when the employer 
establishes, under the totality of the circumstances, that the claimant has 
voluntarily retired from the workforce. The mere possibility that a retired worker 
may, upon some future time, seek employment does not transform a voluntary 
retirement from the labor market into a continuing compensable disability 

 
 

Fitchett v. WCAB (School District of Philadelphia) No. 1713 C.D. 2011 
(Decision by Judge Simpson, April 8, 2013) 4/13 
 
But See Supreme Court Per Curiam order that states: 
 
AND NOW, this 4th day of December, 2013, the Petition for Allowance of Appeal 
is hereby GRANTED, LIMITED TO petitioner’s first issue concerning the appropriate 
evidentiary standard to apply to her receipt of retirement benefits in determining 
voluntary retirement from the workforce.  
 
The order of the Commonwealth Court is VACATED as to this issue, and the case is 
REMANDED to the Commonwealth Court for reconsideration in light of our decision 
in City of Pittsburgh v. WCAB (Robinson), 67 A.3d 1194, 1209 (Pa. 2013) (“There is no 
presumption of retirement arising from the fact that a claimant seeks or accepts a pension 
…; rather, the worker’s acceptance of a pension entitles the employer only to a 
permissive inference that the claimant has retired.”).  
 
Allocatur is denied as to all other issues. 
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Fitchett v. WCAB (School District of Philadelphia) No. 350 EAL 2013 

(Per Curiam, December 4, 2013) 12/13 
 
 
 

• The WCJ committed an error of law upon granting employer’s Petition for 
Suspension based upon the fact that Claimant had applied for and accepted a 
disability pension from Employer, and applied a presumption to conclude that 
Employer met its burden of establishing that Claimant had voluntarily withdrawn 
from the workforce. 

 
 There is no presumption of retirement arising from the fact that a claimant seeks 
 or accepts a pension, much less a disability pension; rather, the worker’s 
 acceptance of a pension entitles the employer only to a permissive inference that 
 the claimant has retired. Such an inference, if drawn, is not on its own sufficient 
 evidence to establish that the worker has retired - the inference must be 
 considered in the context of the totality of the circumstances. The WCJ must also 
 evaluate all of the other relevant and credible evidence before concluding that the 
 employer has carried its burden of proof. 
 
 This is because  receipt of a pension is not the factual or legal equivalent of 
 retirement, or withdrawal from the workforce, in every case. It is true that in most 
 instances an employee must withdraw from his employer's work force in order to 
 be eligible for a pension. However in many instances, such as in this matter, that 
 was not the case. 
 
 Where, as here, the employee has been laid off, the employer has effectively 
 removed the employee from its workforce, and the application for a pension 
 merely formalizes the circumstances that already exist -- the employer has 
 severed the employment relationship in both the factual and the legal sense. 
 Under such circumstances, the receipt of a pension is not a separation from the 
 employer's workforce and thus, there is no rational basis for shifting the burden of 
 proof from the employer, affording the employer any presumption, or imposing 
 any duty upon the claimant. Instead, in cases like this, the receipt of a pension is 
 merely one fact for a WCJ to consider in deciding a suspension petition. 
 

• The employer who challenges the entitlement to continuing compensation on 
grounds that the claimant has removed himself or herself from the general 
workforce by retiring, has the burden of proving that the claimant has voluntarily 
left the workforce. If the employer produces sufficient evidence to support a 
finding that the claimant has voluntarily left the workforce, then the burden shifts 
to the claimant to show that there in fact has been a compensable loss of earning 
power. Conversely, if the employer fails to present sufficient evidence to show 
that the claimant has retired, then the employer must proceed as in any other case 
involving a proposed modification or suspension of benefits. 
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 At most, a claimant’s receipt of a pension could give rise to a permissive 
 inference that a claimant is retired, which “was just one fact of many possible 
 probative facts that must be considered in determining whether the claimant has 
 voluntarily withdrawn from the workforce. 
 
  A “permissive inference” as no more than a logical tool enabling the trier of fact 
 to proceed from one fact to another, if the trier of fact believes that the weight of 
 the evidence and the experiential accuracy of the inference warrants so doing. The 
 WCJ can reject the inference in whole or in part. 
 
 There is no burden shifting with a permissive inference and that the burden of 
 persuasion remained with the employer to persuade the trier of fact that the 
 suggested conclusion should be inferred based on the predicate facts proved. Such 
 an inference, on its own, is not sufficient to meet the employer’s burden. 
 
 Turner v. WCAB (City of Pittsburgh), No. 347 C.D. 2013 (Decision by Judge 
McCullough, October 16, 2013) 10/13 

 
 
REVIEW PETITION 
 

• Where no reasonable nexus or obvious relationship exists between the injury 
described in an NCP and a subsequently claimed physical condition, the claimant 
must still bear the burden of establishing the work-relatedness of a condition 
before an employer will bear the burden of disproving any continuing disability 
related to that subsequently alleged condition 

 
 
Fitchett v. WCAB (School District of Philadelphia) No. 1713 C.D. 2011 

(Decision by Judge Simpson, April 8, 2013) 4/13 
  
 

• Although Section 306(a.2)(1) of the Act provides that after a claimant has been on 
total disability for 104 weeks, the employer can request an IRE “to determine the 
degree of impairment due to the compensable injury”, the fact that the IRE 
physician assessed a 13% impairment solely based upon the claimant’s pre-
existing flat foot condition did not implicitly or explicitly amend the NCP to 
include the pre-existing flat foot condition  and preclude the WCJ from granting 
of the employer’s Petition for Termination based upon the finding that the 
claimant was recovered from the specific injury recognized on the NCP, which 
was a right ankle sprain. 

 
 This is because although Section 306(a.2) states that the impairment rating is to be 
 based on the “compensable injury,” it does not state that an impairment rating 
 based on all of a claimant’s medical conditions changes the work injury. 
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 Therefore, by modifying Claimant’s disability status based upon the IRE, the   
 WCJ did not “implicitly amend” the NCP and it was not improper for the WCJ to 
 grant the employer’s Petition for Termination based upon its credibility 
 determination that the claimant was recovered from his recognized right ankle 
 sprain . 
 

• An IRE is undertaken to determine the claimant’s level of disability, i.e., his 
ability to perform his pre-injury job. It is separate and distinct from an IRE, which 
is undertaken to determine whether the claimant has recovered from his work 
injury. Accordingly, the finding in an IRE of a permanent impairment does not 
bar an employer from pursuing a termination of benefits. 

 
• The burden of proof was not upon the employer to prove additional injuries were 

not related to the claimant’s compensation injury solely because the alleged 
additional work injuries were to the same body part that was the subject of the 
NCP. 

 
 Where the injuries are separate, the burden rests with claimant to establish the 
 existence of additional compensable injuries giving rise to corrective 
 amendments, regardless of the procedural context in which the amendments are 
 asserted. 
 

• A WCJ may amend the NCP at any time during litigation of any petition if the 
evidence shows that the injury sustained in the original work incident is different 
or more expansive than that listed in the NCP. This is known as a “corrective 
amendment.”  

 
 In addition, the NCP can be amended if the claimant files a review petition and 
 proves that another injury subsequently arose as a consequence of the original 
 injury. The party seeking to amend the NCP has the burden of proving that the 
 NCP is materially incorrect. 
 
 It may be that in an IRE proceeding where the work injury description becomes 
 an issue in the case, the WCJ could amend the NCP. However, the WCJ is not 
 required to do so. 
 
 
 Harrison v. WCAB (Auto Truck Transport Corp.) No. 769 C.D. 2013 (Decision by 
Judge Leavitt, October 2, 2013) 10/13 
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STATUTE OF LIMITATIONS 
 

• The Pennsylvania Supreme holds that the Commonwealth Court’s interpretation 
of Section 413(a) as automatically barring all post-500-week / post-suspension 
claims for total disability is mistaken, as the three year statute of limitation period 
and 500 week statue of repose  periods set forth in section 413(a) are to be 
construed and considered concurrently. The provisions of Section 413(a) stand 
together, not in opposition to one another, and effect must be given to both as far 
as possible. 

 
Therefore, for purposes of determining the effect of the expiration of the 
limitations periods set forth in Section 413(a), there is no basis in law or logic to 
distinguish between the three-year limitations period and the 500-week period. 

 
• Under Section 413(a), workers’ compensation claimants retain the right to 

Petition for any Modification that they hold at the time of any workers’ 
compensation payment, for a minimum of three years from the date of that 
payment.  

 
Where  such payments have been suspended due to a return to work, or an 
attempted return, without a loss in earnings, Section 413(a) extends that right to 
petition to the entire 500-week period during which compensation for partial 
disability is properly payable.  

 
In the event that payments are resumed after suspension, workers’ compensation 
claimants continue to retain the right to petition for any modification that they 
hold at the time of any workers’ compensation payment received subsequent to 
suspension, for a minimum of three years from the date of that payment.  

 
In the event that a period of suspension comes to an end upon the resumption (or 
commencement as the case may be) of workers’ compensation payments, 
claimants retain the right to petition for modification as set forth in Section 
413(a). 

 
What this means, by way of example, is that if a post-suspension claimant 
receives a workers’ compensation payment pursuant to a brief recurrence of total 
disability 448 weeks after his return to work, while that claimant retains only 52 
weeks of eligibility for partial disability benefits, the claimant nonetheless 
remains entitled to petition for reinstatement of total disability benefits for three 
years from the date of this most recent payment, even though the claimant’s 
compensation  has been cumulatively been suspended for 500 weeks.  
 
The key issue is whether the petition was filed within three years of the most 
recent payment of compensation. 

 
• Under the plain language of Section 413, a claimant has, at minimum, three years 
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after the date of his most recent payment within which to file a petition for 
modification premised upon a change in disability.  

 
Where those payments are suspended due to the claimant’s return to work without 
loss in earnings, the claimant’s right to file for a modification is extended beyond 
those three years.  A claimant who is no longer receiving workers’ compensation 
payments is allotted some nine and a half years of potential entitlement to partial 
disability payments and during that 500-week time period, payments may be 
resumed at any time. 

 
Effect may be given to both parts of Section 413(a) concurrently, and that the 
parts need not be read as being mutually exclusive of one another 
 

• Notwithstanding the fact the employer reinstated the claimant’s compensation for 
periods following the expiration of 500 weeks of suspension by Supplemental 
Agreement the claimant was not entitled to a reinstatement of benefits because 
Claimant’s benefits were suspended on September 20, 1989, when Claimant 
returned to his pre-injury position without a loss of earnings. Nothing in the Act 
constrains an employer from voluntarily compensating a claimant beyond the 
obligation imposed by the Act; however, the Act does not enable an employer, or 
the parties, to create a statutory right to relief which does not exist, nor to 
resurrect any statutory right which has expired according to the terms of the 
statute.  

 
• Under Section 413(a) a petition may be filed at any time “within three years after 

the date of the most recent payment”). Thus, any such payment made at any time 
prior to the expiration of a claimant’s right to workers’ compensation will extend 
the right to petition for reinstatement of total disability benefits. 

 
Once the claimant’s rights have expired, however, as here, no payment, whether 
by agreement or misconstruction of the Act, or commendable compassion, can 
operate to resurrect an expired claim premised upon the Workers’ Compensation 
Act. 

 
Therefore, payments to the claimant’s did not resurrect his expired claims where 
the claimant  received payments pursuant to Supplemental Agreements executed 
subsequent to the expiration of his statutory right to 
compensation.  

 
 

Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 51 MAP 2012 
 (Decision by Justice Castille, August 19, 2013) 8/13 
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STATUTE OF REPOSE 
 

• The Commonwealth Court has consistently held, without exception, that Section 
301(c)(1) denies benefits to a claimant when more than 300 weeks have elapsed 
between the commencement of the compensable injury and the injury-related 
death. 

 
Therefore, the WCJ did not commit an error by dismissing claimant’s Fatal Claim 
Petition where decedent suffered his work injury on October 15, 2003 but NCP 
recognizing work injury was legally expanded by the WCJ in 2006 to include 
lumbar disc disruption resulting in total disc arthroplasty because decedent died 
June 13, 2010, which was 300 weeks after initial work injury. 
 
The Court found it was irrelevant that Decedent’s work injury was legally 
expanded by the WCJ in 2006 to include lumbar disc disruption resulting in total 
disc arthroplasty. The fact remains that the compensable injury commenced in 
2003. 

 
Whitesell v. WCAB(Staples, Inc.), No. 205 C.D. 2013 (Decision by Judge 

Pellegrini, July 10, 2013) 7/13 
 
 

• The Pennsylvania Supreme holds that the Commonwealth Court’s interpretation 
of Section 413(a) as automatically barring all post-500-week / post-suspension 
claims for total disability is mistaken, as the three year statute of limitation period 
and 500 week statue of repose  periods set forth in section 413(a) are to be 
construed and considered concurrently. The provisions of Section 413(a) stand 
together, not in opposition to one another, and effect must be given to both as far 
as possible. 

 
Therefore, for purposes of determining the effect of the expiration of the 
limitations periods set forth in Section 413(a), there is no basis in law or logic to 
distinguish between the three-year limitations period and the 500-week period. 

 
• Under Section 413(a), workers’ compensation claimants retain the right to 

Petition for any Modification that they hold at the time of any workers’ 
compensation payment, for a minimum of three years from the date of that 
payment.  

 
Where  such payments have been suspended due to a return to work, or an 
attempted return, without a loss in earnings, Section 413(a) extends that right to 
petition to the entire 500-week period during which compensation for partial 
disability is properly payable.  

 
In the event that payments are resumed after suspension, workers’ compensation 
claimants continue to retain the right to petition for any modification that they 
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hold at the time of any workers’ compensation payment received subsequent to 
suspension, for a minimum of three years from the date of that payment.  

 
In the event that a period of suspension comes to an end upon the resumption (or 
commencement as the case may be) of workers’ compensation payments, 
claimants retain the right to petition for modification as set forth in Section 
413(a). 

 
What this means, by way of example, is that if a post-suspension claimant 
receives a workers’ compensation payment pursuant to a brief recurrence of total 
disability 448 weeks after his return to work, while that claimant retains only 52 
weeks of eligibility for partial disability benefits, the claimant nonetheless 
remains entitled to petition for reinstatement of total disability benefits for three 
years from the date of this most recent payment, even though the claimant’s 
compensation  has been cumulatively been suspended for 500 weeks.  
 
The key issue is whether the petition was filed within three years of the most 
recent payment of compensation. 

 
• Under the plain language of Section 413, a claimant has, at minimum, three years 

after the date of his most recent payment within which to file a petition for 
modification premised upon a change in disability.  

 
Where those payments are suspended due to the claimant’s return to work without 
loss in earnings, the claimant’s right to file for a modification is extended beyond 
those three years.  A claimant who is no longer receiving workers’ compensation 
payments is allotted some nine and a half years of potential entitlement to partial 
disability payments and during that 500-week time period, payments may be 
resumed at any time. 

 
Effect may be given to both parts of Section 413(a) concurrently, and that the 
parts need not be read as being mutually exclusive of one another 
 

• Notwithstanding the fact the employer reinstated the claimant’s compensation for 
periods following the expiration of 500 weeks of suspension by Supplemental 
Agreement the claimant was not entitled to a reinstatement of benefits because 
Claimant’s benefits were suspended on September 20, 1989, when Claimant 
returned to his pre-injury position without a loss of earnings. Nothing in the Act 
constrains an employer from voluntarily compensating a claimant beyond the 
obligation imposed by the Act; however, the Act does not enable an employer, or 
the parties, to create a statutory right to relief which does not exist, nor to 
resurrect any statutory right which has expired according to the terms of the 
statute.  

 
• Under Section 413(a) a petition may be filed at any time “within three years after 

the date of the most recent payment”). Thus, any such payment made at any time 
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prior to the expiration of a claimant’s right to workers’ compensation will extend 
the right to petition for reinstatement of total disability benefits. 

 
Once the claimant’s rights have expired, however, as here, no payment, whether 
by agreement or misconstruction of the Act, or commendable compassion, can 
operate to resurrect an expired claim premised upon the Workers’ Compensation 
Act. 

 
Therefore, payments to the claimant’s did not resurrect his expired claims where 
the claimant  received payments pursuant to Supplemental Agreements executed 
subsequent to the expiration of his statutory right to 
compensation.  

 
Cozzone v. WCAB (PA Municipal/East Goshen Township), No. 51 MAP 2012 

 (Decision by Justice Castille, August 19, 2013) 8/13 
 
 

• The Pennsylvania Supreme Court holds that the exclusivity provision of Section 
303(a) does not preclude the employer from a liability lawsuit filed by its 
employee/employees estate, where the claimant’s Mesothelioma did not manifest 
itself within 300 weeks of the claimant’s after the last date of employment in an 
occupation or industry to which he was exposed to hazards of such disease  
 

• Put another way, claims for occupational disease which manifests outside of the 
300-week period prescribed by the Act do not fall within the purview of the Act, 
and, therefore, that the exclusivity provision of Section 303(a) does not apply to 
preclude an employee from filing a common law claim against an employer. 

 
This is because the legislature did not intend the Act to apply to claims for 
disability or death resulting from occupational disease which manifests more than 
300 weeks after the last occupational exposure. 

 
To rule otherwise would be to find that Section 301(c) (2)’s 300-week time 
window operates as a de facto exclusion of coverage under the Act for essentially 
all mesothelioma claims. 
 
In reaching this holding the Court construes Section 301(c)(2) as follows: 
“whenever occupational disease is the basis for compensation, for disability or 
death under this Act, the Act shall apply only to disability or death resulting from 
such disease and occurring within three hundred weeks after the last date of 
employment. 

 
Tooey, Executrix of The Estate Of John F. Tooey, Deceased, And Kathleen Tooey 

In Her Own Right, et. Al. v. WCAB (A.W. Chesterton Company, et. al.) No. 21 WAP 
2011(Decision by Madame Justice Todd, November 22, 2013) 12/13 
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SUBROGATION 
 

• Pursuant to the plain language of Section 319, subrogation is automatic and, by its 
terms, admits no express exceptions, equitable or otherwise. The Pa. Supreme 
Court has held that, generally, the right to subrogation is “‘statutorily absolute and 
can be abrogated only by choice. 

 
Ad hoc equitable exceptions to subrogation are inappropriate in light of the plain 
language of Section 319. However, there may be circumstances where an 
employer undertakes in deliberate bad faith to subvert a third party suit brought 
by its employee, or dereliction of duty that results in the same, which might 
require a different calculus. This is because it would be unreasonable to permit an 
employer both to act in deliberate bad faith to subvert an employee’s third party 
action, and then to demand subrogation arising from that action. 
 
A series of miscommunications between employer’s Legal Assistant, Sergeant, 
and Lieutenant regarding the motorcycle, that the claimant was riding at the time 
of his compensable injury,  that led to the alteration of the motorcycle before 
inspection by claimant’s expert, did not rise to bad faith or dereliction of duty that 
defeated employer’s right to subrogation. . 

 
• When a party who has the burden of proof relies upon circumstantial evidence 

and inferences reasonably deducible therefrom, such evidence, in order to prevail, 
must be adequate to establish the conclusion sought and must so preponderate in 
favor of that conclusion as to outweigh in the mind of the fact-finder any other 
evidence and reasonable inferences therefrom which are inconsistent therewith. 

 
Clamant was not able to defeat employer’s right to subrogation where the 
inferences the WCJ drew from the circumstantial evidence were reasonable and 
that a reasonable mind would accept such evidence as substantial evidence  to 
support the WCJ’s finding that there was a miscommunication between 
Employer’s employees that resulted in the alteration of the motorcycle that 
claimant was riding at the time of his compensable injury, prior to inspection by 
claimant’s expert, rather than deliberate bad faith to hinder Claimant’s third party 
action. 

 
Glass V. WCAB (The City of Philadelphia), No. 1274 C.D. 2012 (Decision by 

Judge Cohn Jubelirer, January 10, 2013) 1/13 
 

• The employer’s loss of a right to subrogation, by virtue of having its employee 
sign a waiver not to sue the employer’s customers in third party for injuries 
causing a compensable work injury, does not violate Section 319 of the Act. This 
is because a third-party release does not contravene an employer’s right 
subrogation under §319 of the Act, because an employer may choose to waive 
that right. 
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Claimant’s employer’s waiver of subrogation was a business decision affecting 
only itself – it did nothing to prevent claimant from receiving full and just 
compensation under the Act for her work-related injuries. 

 
Bowman V.  Sunoco, Inc., No. 27 EAP 2011 ( Decision by Justice Eakin, April 

25, 2013) 6/13 
 
 

• The Employer was entitled to subrogation against the claimant’s recovery 
resulting from claimants suit against the third party defendant’s carrier for breach 
of contract and bad faith refusal to defend and indemnify the third party 
defendant, which was filed after the trial court approved a consent judgment 
against the third party defendant in favor of Claimant in the amount of 
$426,723.44 and the claimant agreed not to pursue the third party defendant but 
rather, with an assignment from the third party defendant of its rights under its 
liability policy, pursue the third party defendants carrier. 

 
This is because Claimant’s lawsuit against the third party’s carrier depended on 
the malfeasance of the original tortfeasor, i.e., third party defendant’s negligence, 
and placed this liability on the proper party. Claimant ultimately received funds 
from the third party’s carrier to satisfy the judgment against its insured, who was 
the third party tortfeasor that negligently caused Claimant’s injury. The claimant 
also received workers compensation benefits from the Employer for that same 
injury. 

 
• Section 319 of the Act gives an employer an absolute right to subrogation. The 

rationale behind the right to subrogation is threefold: 1) to prevent double 
recovery for the same injury by the claimant, 2)  to ensure that the employer is not 
compelled to make compensation payments made necessary by the negligence of 
a third party, and 3) to prevent a third party from escaping liability for his 
negligence. 

 
Where an employee’s work injury is caused by the negligent conduct of a third 
party, there is a clear, justifiable right to subrogation under Section 319 of the 
Act. The employer must prove that it is compelled to make payments by reason of 
the negligence of a third party and the fund to which it seeks subrogation was for 
the same compensable injury for which it is liable under the Act. 
 
An employer’s entitlement to subrogation is a question of law based upon the 
facts as found by the WCJ. 
 
By allowing reimbursement of Employer’s subrogation lien in this matter all 
purposes of subrogation were met: (1) Claimant, having been made whole for his 
injury, will not receive a double benefit; (2) Employer will not be compelled to 
make compensation payments for the negligence of a third party; and (3) liability 
is placed on the proper party. 
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Kennedy v. WCAB (Henry Modell & Co., Inc.) 1649 C.D. 2012 (Decision by 

Judge Leavitt, August 1, 2013) 8/01 
 

 
 
SUSPENSION 
 

• Whether the procedural posture is that of a Suspension Petition, where the burden 
is on the employer, or a Petition for Reinstatement, where the burden is on the 
claimant, or the factual basis for the claimants’ separation from their modified-
duty position, the court examines the relationship between the reason for the 
separation and the claimants’ work injuries. The Act was not intended as a 
remedy where a claimant’s loss of earnings is due to factors other than such 
injury. 

 
In the case of an employee who has accepted and performed a light-duty job, and 
then loses that work, the focus of the inquiry is on the employee’s reason for 
losing the job. 

 
However, if the reason for separation was not related to the claimants’ work 
injuries, either because of the claimants’ bad faith conduct or voluntarily quitting 
for reasons unrelated to their injuries, then benefits would be suspended or not 
reinstated. 

 
The reason for claimant’s separation was not the result of his work injuries and 
employer was entitled to the granting of its Petition for Suspension where the 
claimant, after performing a light duty job within his restrictions stopped 
performing the position because he did not have transportation for the following 
reasons: Claimant’s vehicle was repossessed, and Claimant did not have the funds 
available to retrieve his vehicle from the lienholder. Having no personal vehicle to 
travel to Employer’s warehouse, Claimant borrowed his father’s vehicle and 
returned to work. Claimant had no difficulty performing the light-duty position 
but, after two or three days, Claimant’s father needed his vehicle back. 

 
• The fact that the employer failed to pay the claimant during the three days he 

performed light duty work was no basis for denying the employer’s Petition for 
Suspension where there was no question that Employer offered Claimant a light-
duty position for a particular wage, Claimant accepted that position. 

 
North Pittsburgh Drywall Co., Inc. v. WCAB (Owen), No. 1257 C.D. 2012 

(Decision by Judge Cohn Jubelirer, January 9, 2013) 1/13 
 
 

• In a suspension proceeding, the employer must demonstrate: (1) evidence of a 
change in medical condition and (2) evidence that there is an available job the 
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claimant is capable of performing that would pay wages equal to or greater than 
his pre-injury wage.  
 
However, an employer seeking to suspend the disability benefits of a claimant 
who is an unauthorized alien is not required to show job availability. In that 
situation, the employer need only demonstrate that the claimant is an unauthorized 
alien and that the claimant is no longer totally disabled. 
 
To suspend weekly wage benefits of an unauthorized alien, an employer need 
only demonstrate that the claimant is performing some type of employment, even 
at wage loss, or the claimant’s medical condition has improved enough to work at 
some job, even one with restrictions. 

 
Therefore, the employer was entitled to a suspension of the benefits of  claimant, 
who was an unauthorized alien, once the claimant had been released to perform 
and performed part time work even though the claimant still had restrictions, a 
wage loss and the employer did not prove a change in physical condition. 
 
Ortiz v. WCAB (Raul Rodriguez d/b/a Rodriguez General Contractors and : 

Uninsured Employer’s Guaranty Fund) No. 446 C.D. 2012 (Decision by Judge Leavitt, 
January 15, 2013)1/13 
 
 

• Pursuant to the Pa. Supreme Court case of Schneider, Inc. v. Workers’ 
Compensation Appeal Board (Bey), 560 Pa. 608, 747 A.2d 845 (2000), an 
employer is not required to show job availability to obtain a suspension where the 
claimant was totally disabled by non-work-related conditions.  

 
 This is because requiring the employer to show that a sedentary or light-duty 
 position is available to the claimant who is disabled from performing all 
 employment would be an exercise in futility by virtue of the claimant’s physical 
 condition. 

 
However, the court has held that Schneider does not relieve the employer of its 
obligation to provide the claimant with the notice required by section 306(b)(3) of 
the Act. 

 
Therefore the WCJ did not commit an error of law by suspending the claimant’s 
compensation despite the fact the employer did not show there were jobs available 
that would pay the claimant a wage equal to or in excess of his pre-injury average 
weekly wage where the evidence supported WCJ’s  conclusion that Claimant’s 
work injury had resolved to the point where he could perform sedentary work but 
for his non-work related injuries that rendered him incapable of all possible work 
activity. 
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  SEPTA  v. WCAB (Cunningham) No. 2045 C.D. 2011 (Decision by Judge 
McCullough, July 12, 2013)7/13 
 
 

• The WCJ committed an error of law upon granting employer’s Petition for 
Suspension based upon the fact that Claimant had applied for and accepted a 
disability pension from Employer, and applied a presumption to conclude that 
Employer met its burden of establishing that Claimant had voluntarily withdrawn 
from the workforce. 

 
 There is no presumption of retirement arising from the fact that a claimant seeks 
 or accepts a pension, much less a disability pension; rather, the worker’s 
 acceptance of a pension entitles the employer only to a permissive inference that 
 the claimant has retired. Such an inference, if drawn, is not on its own sufficient 
 evidence to establish that the worker has retired - the inference must be 
 considered in the context of the totality of the circumstances. The WCJ must also 
 evaluate all of the other relevant and credible evidence before concluding that the 
 employer has carried its burden of proof. 
 
 This is because  receipt of a pension is not the factual or legal equivalent of 
 retirement, or withdrawal from the workforce, in every case. It is true that in most 
 instances an employee must withdraw from his employer's work force in order to 
 be eligible for a pension. However in many instances, such as in this matter, that 
 was not the case. 
 
 Where, as here, the employee has been laid off, the employer has effectively 
 removed the employee from its workforce, and the application for a pension 
 merely formalizes the circumstances that already exist -- the employer has 
 severed the employment relationship in both the factual and the legal sense. 
 Under such circumstances, the receipt of a pension is not a separation from the 
 employer's workforce and thus, there is no rational basis for shifting the burden of 
 proof from the employer, affording the employer any presumption, or imposing 
 any duty upon the claimant. Instead, in cases like this, the receipt of a pension is 
 merely one fact for a WCJ to consider in deciding a suspension petition. 
 

• An employer seeking a suspension of benefits bears the burden of proving that, 
although a claimant continues to have residual physical impairment due to the 
work injury, employment is available to the claimant within his restrictions which 
would result in no loss of wages to the claimant. To establish that such 
employment is available, the employer needs to present evidence of available 
positions within the claimant’s restrictions. The same is true where an employer 
places a claimant in a modified-duty position and subsequently eliminates that 
position. 

 
 However, an employer is not required to establish job availability where it can 
 demonstrate that the claimant has voluntarily removed himself from the 
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 workforce through retirement. Disability benefits must be suspended when a 
 claimant voluntarily leaves the labor market upon retirement.  
 
 The mere possibility that a retired worker may, at some future time, seek 
 employment does not transform a voluntary retirement from the labor market into 
 a continuing compensable disability. For disability compensation to continue 
 following retirement, a claimant must show that he is seeking employment after 
 retirement or that he was forced into retirement because of his work-related 
 injury. 
 

• An employer seeking a suspension of benefits bears the burden of proving that, 
although a claimant continues to have residual physical impairment due to the 
work injury, employment is available to the claimant within his restrictions which 
would result in no loss of wages to the claimant. To establish that such 
employment is available, the employer needs to present evidence of available 
positions within the claimant’s restrictions. The same is true where an employer 
places a claimant in a modified-duty position and subsequently eliminates that 
position. 

 
 However, an employer is not required to establish job availability where it can 
 demonstrate that the claimant has voluntarily removed himself from the 
 workforce through retirement. Disability benefits must be suspended when a 
 claimant voluntarily leaves the labor market upon retirement.  
 
 The mere possibility that a retired worker may, at some future time, seek 
 employment does not transform a voluntary retirement from the labor market into 
 a continuing compensable disability. For disability compensation to continue 
 following retirement, a claimant must show that he is seeking employment after 
 retirement or that he was forced into retirement because of his work-related 
 injury. 
 
 Turner v. WCAB (City of Pittsburgh), No. 347 C.D. 2013 (Decision by Judge 
McCullough, October 16, 2013) 10/13 
 
TERMINATION 
 
 

• Although Section 306(a.2)(1) of the Act provides that after a claimant has been on 
total disability for 104 weeks, the employer can request an IRE “to determine the 
degree of impairment due to the compensable injury”, the fact that the IRE 
physician assessed a 13% impairment solely based upon the claimant’s pre-
existing flat foot condition did not implicitly or explicitly amend the NCP to 
include the pre-existing flat foot condition  and preclude the WCJ from granting 
of the employer’s Petition for Termination based upon the finding that the 
claimant was recovered from the specific injury recognized on the NCP, which 
was a right ankle sprain. 
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 This is because although Section 306(a.2) states that the impairment rating is to be 
 based on the “compensable injury,” it does not state that an impairment rating 
 based on all of a claimant’s medical conditions changes the work injury. 
 
 Therefore, by modifying Claimant’s disability status based upon the IRE, the   
 WCJ did not “implicitly amend” the NCP and it was not improper for the WCJ to 
 grant the employer’s Petition for Termination based upon its credibility 
 determination that the claimant was recovered from his recognized right ankle 
 sprain . 
 

• An IRE is undertaken to determine the claimant’s level of disability, i.e., his 
ability to perform his pre-injury job. It is separate and distinct from an IRE, which 
is undertaken to determine whether the claimant has recovered from his work 
injury. Accordingly, the finding in an IRE of a permanent impairment does not 
bar an employer from pursuing a termination of benefits. 

 
• The burden of proof was not upon the employer to prove additional injuries were 

not related to the claimant’s compensation injury solely because the alleged 
additional work injuries were to the same body part that was the subject of the 
NCP. 

 
 Where the injuries are separate, the burden rests with claimant to establish the 
 existence of additional compensable injuries giving rise to corrective 
 amendments, regardless of the procedural context in which the amendments are 
 asserted. 
 
 Harrison v. WCAB (Auto Truck Transport Corp.) No. 769 C.D. 2013 (Decision by 
Judge Leavitt, October 2, 2013) 10/13 
 
 
UTILIZATION REVIEW 
 

• A treatment summary, entitled “Medical Expert Opinion” and or a verbal 
description of the treatment provided to a claimant by a Healthcare Provider 
subject to an Utilization Review does not satisfy the requirement that the Provider 
subject to an  Utilization Review supply the URO with records, within the 
meaning of 34 Pa. Code §127.464. 

 
Therefore the WCJ properly dismissed Provider’s Petition Seeking Review of a 
Utilization Review Determination because, consistent with County of Allegheny 
(John J. Kane Center-Ross) v. Workers’ Compensation Appeal Board (Geisler), 
875 A.2d 1222 (Pa. Cmwlth. 2005), and Stafford v. Workers’ Compensation 
Appeal Board (Advanced Placement Services), 933 A.2d 139 (Pa. Cmwlth. 2007) 
she lacked jurisdiction because the Provider failed to submit any medical records 
to the URO. 
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• The written treatment summary does not constitute a “record” per the Bureau’s 
instructions to UROs and reviewers that specifically provides that summaries 
prepared by a provider for purposes of utilization review “are not to be considered 
or mentioned by the Reviewer as part of the review or determination report.” 

 
An Oral Account of the treatment does not constitute a “record” consistent with 
the definitions of “medical record” provided in Title 28 of the Pennsylvania Code 
(Health and Safety).  28 Pa. Code §1001.2 defines “medical record” as 
“documentation of the course of a patient’s condition and treatment, maintained to 
provide communication among health care providers for current and future patient 
care.” 

 
• There is no exception to the rule that records be provided to the URO where the 

physician  in the foreign county now resides, in this matter  Greece,  does not 
maintain medical records. If a provider or claimant wants to be paid for medical 
services, the provider must comply with medical conventions in Pennsylvania and 
keep medical records. 

 
Leventakos v. WCAB (Spyros Painting),  No. 2156 C.D. 2012 (Decision by Judge 

Pellegrini, December 5, 2013) 12/13 
 
VOCATIONAL 
 

• The claimant was not entitled to the granting of his Petition for Reinstatement 
where the claimant first refused to accept in good faith a funded employment 
position offered to him by his employer, resulting in claimant’s unsuccessful 
defense against the employers Petition for Modification during which time 
claimant did not raise the issue of the duration of the job and then  after having his 
benefits modified asked the employer to reoffer the funded employment job and 
after the employer failed to do so filed his Petition for Reinstatement.  

 
In order to have his benefits reinstated, he was required to prove that his physical 
condition had worsened so that he could not do the job provided to him at IDI. He 
did not do so. 

 
• The availability of a job and its duration, including a job made available by 

funded employment, is an issue for a Petition for Modification, not a Petition for 
Reinstatement.  
 
Once the claimant refuses any kind of job in bad faith, whether funded or 
specially created for the claimant, job availability ceases to be an issue. It matters 
not that an employer might be able to provide another job for the claimant; it 
cannot be forced to do so more than once. 

 
• A claimant is entitled to a reinstatement of benefits if he can show that the reason 

for the suspension or modification no longer exists.  
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Typically, a partially disabled claimant can reinstate to total disability by showing 
that his earning power is once again adversely affected by his work injury. The 
claimant is entitled to a reinstatement to total disability where his light-duty job 
has been eliminated and the employer cannot show that there is other employment 
available to the claimant.  

 
A claimant’s burden of proof is different where his benefits have been modified 
because of his bad faith conduct. Once a claimant has refused an available job in 
bad faith, his employer’s obligation to show job availability ends. The claimant 
must “live with the consequences of the decision,” meaning that he cannot 
remedy the situation “by subsequent action” such as attempting to accept the job 
that was previously offered. Instead, the claimant must show a worsening of his 
medical condition to be granted a reinstatement to total disability.  

 
Napierski v. WCAB (Scobell Company, Inc. and Cincinnati Insurance Company) 

No. 330 C.D. 2012 (Decision by Judge Leavitt, January 10, 2013) 1/13 
 
 

• The issuance of a Notice of Ability to Return to Work (LIBC-757) was not 
required where claimant, notwithstanding the occurrence of a work injury, was 
terminated due to failure of a drug test. 

 
This is because Section 306(b) (3) of the Act is limited to modifications based on 
medical evidence received by the employer. Compliance with Section 306(b) (3) -
Issuance of LIBC-757-is a threshold burden an employer must satisfy to obtain a 
modification or suspension of a claimant’s benefits. However, Section 306(b) (3) 
is expressly limited to modifications sought upon the receipt of medical evidence. 
 

• The WCJ did not err in suspending the claimant’s compensation where 
Claimant’s loss of earnings resulted from his discharge for cause resulting from 
his violation of employer’s substance abuse policy. This is because if the 
claimant’s loss of earnings is the result of the work injury, he is entitled to 
disability benefits; if not, benefits must be suspended. 

 
Brewer V. WCAB ((E2 Payroll & Staffing Solutions), No. 337 C.D. 2012 

(Decision by Judge Leavitt, February 13, 2013) 4/13 
 
 
 

• Pursuant to the Pa. Supreme Court case of Schneider, Inc. v. Workers’ 
Compensation Appeal Board (Bey), 560 Pa. 608, 747 A.2d 845 (2000), an 
employer is not required to show job availability to obtain a suspension where the 
claimant was totally disabled by non-work-related conditions.  
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 This is because requiring the employer to show that a sedentary or light-duty 
 position is available to the claimant who is disabled from performing all 
 employment would be an exercise in futility by virtue of the claimant’s physical 
 condition. 

 
However, the court has held that Schneider does not relieve the employer of its 
obligation to provide the claimant with the notice required by section 306(b)(3) of 
the Act. 

 
Therefore the WCJ did not commit an error of law by suspending the claimant’s 
compensation despite the fact the employer did not show there were jobs available 
that would pay the claimant a wage equal to or in excess of his pre-injury average 
weekly wage where the evidence supported WCJ’s  conclusion that Claimant’s 
work injury had resolved to the point where he could perform sedentary work but 
for his non-work related injuries that rendered him incapable of all possible work 
activity. 

 
  SEPTA  v. WCAB (Cunningham) No. 2045 C.D. 2011 (Judge McCullough July 12, 
2013)7/13 
 
 

• The doctrine of collateral estoppel barred the employer’s Petition for Suspension  
based upon the offer of a “no duty job” where the WCJ  previously granted a 
Claimant’s Petition for Reinstatement, concluding that Claimant was entitled to 
reinstatement of benefits because the no duty position performed by him was not 
within his capabilities because he had difficulty staying awake due to his 
prescribed medication he would be terminated for falling for sleep,  and the 
subsequent Petition for Suspension was based upon the offer of the same “no duty 
job” but with the new caveat that the claimant would have to fall asleep four times 
before he risked termination. 

 
• Technical res judicata and collateral estoppel are both encompassed within the 

parent doctrine of res judicata, which ‘prevents the relitigation of claims and 
issues in subsequent proceedings. When a final judgment on the merits exists, a 
future suit between the parties on the same cause of action is precluded. 

 
In order for technical res judicata to apply, there must be: (1) identity of the thing 
sued upon or for; (2) identity of the cause of action; (3) identity of the persons and 
parties to the action; and (4) identity of the quality or capacity of the parties suing 
or sued. 
 
The doctrine of collateral estoppel often referred to as issue preclusion, is 
designed to prevent relitigation of an issue in a later action, despite the fact that 
the later action is based on a cause of action different from the one previously 
litigated. 
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• Collateral Estoppel applied to this matter because the issue in the original 
litigation was whether the No Duty Job was available to Claimant because 
Employer required him to remain awake while at his post and the medications he 
was prescribed as a result of his work-related injury caused him to fall asleep. 
The issue presented in the second petition was whether the No Duty Job was 
available to Claimant who continued to experience drowsiness and fall asleep. 
 
Although Employer modified its disciplinary policy to a progressive discipline 
policy, this policy could still result in termination for sleeping on the job, albeit 
not until the fourth violation in a year’s time. As a result, the issues in each 
litigation were the same: 
 
Channellock v. WCAB (Reynolds), No. 2027 C.D. 2011 (Decision by Judge 

McGinley FILED: May 8, 2013, Ordered reported July 10, 2013) 7/13 
 

• An employer seeking a suspension of benefits bears the burden of proving that, 
although a claimant continues to have residual physical impairment due to the 
work injury, employment is available to the claimant within his restrictions which 
would result in no loss of wages to the claimant. To establish that such 
employment is available, the employer needs to present evidence of available 
positions within the claimant’s restrictions. The same is true where an employer 
places a claimant in a modified-duty position and subsequently eliminates that 
position. 

 
 However, an employer is not required to establish job availability where it can 
 demonstrate that the claimant has voluntarily removed himself from the 
 workforce through retirement. Disability benefits must be suspended when a 
 claimant voluntarily leaves the labor market upon retirement.  
 
 The mere possibility that a retired worker may, at some future time, seek 
 employment does not transform a voluntary retirement from the labor market into 
 a continuing compensable disability. For disability compensation to continue 
 following retirement, a claimant must show that he is seeking employment after 
 retirement or that he was forced into retirement because of his work-related 
 injury. 
 
 Turner v. WCAB (City of Pittsburgh), No. 347 C.D. 2013 (Decision by Judge 
McCullough, October 16, 2013) 10/13 
 
 

• It is true that Section 306(b) (2) of the Act provides that prior to performing a 
Labor Market Survey that “if the employer has a specific job vacancy the 
employee is capable of performing, the employer shall offer such job to the 
employee.”   
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 However, an employer does not have the burden to prove the non-existence of 
 available work at its own facility as a necessary element of the modification 
 petition.  Rather, a claimant may present evidence that during the period in which 
 the employer had a duty to offer a specific job the employer had a specific job 
 vacancy that it intended to fill that the claimant was capable of performing.  
 
 To do this, the claimant may present facts that during the period in which the 
 employer has or had a duty to offer a specific job, the employer is or was actively 
 recruiting for a specific job vacancy that the employee is capable of performing or 
 the employer posted or announced the existence of a specific job vacancy, that the 
 employee is capable of performing, which the employer intends to fill. 
 
 The burden then shifts to the employer to rebut the claimant’s evidence. 
 
 In this matter the Claimant failed to proffer any evidence demonstrating that he 
 was capable of performing any of the jobs available at Employer’s retail stores 
 that did not comport with the restrictions outlined in employer’s doctor’s IME 
 report. 
 

• A vocational expert is not prohibited from conducting a labor market survey, 
unless he/she first contacts the liable employer to determine whether it has any 
open and available positions for a claimant.  

 
 Reichert v. WCAB (Dollar Tree Stores/Dollar :Express and Specialty Risk 
:Services, Inc.), No. 42 C.D. 2013 ( Decision by Judge Brobson,  November 8, 
2013)11/13 
 

• The Pa. Supreme Court reverses the Commonwealth Court and holds that in order 
to obtain a Modification or Suspension pursuant to Section 306(b)(2), where the 
employer does not have a specific job available to offer the claimant,   the 
employer  must prove through expert testimony that there are specific open jobs 
that exist within the claimant’s limitations and that there is a mechanism for 
providing the claimant with notice of the existence of these jobs, which thus 
provides a serious opportunity to secure employment.  

 
 This is because the statutory concept of “substantial gainful employment which 
 exists”  used in 306(b)(2) requires that the jobs identified by the employer’s expert 
 witness, which are used as the employer’s proof of earning power under Section 
 306(b), remain open until such time as the claimant is afforded a  reasonable 
 opportunity to apply for them. 
 
 Although the employer need not show that the claimant had obtained 
 employment, the claimant must have latitude to present evidence regarding 
 her or his experience with applying for the jobs identified by the employer’s 
 expert witness. 
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 A claimant may show that the employer’s labor market surveys were simply 
 based on unsubstantiated, erroneous, conflicting, false, or misleading 
 information, and evidence regarding the claimant’s actual experience with the 
 employers identified in the employer’s labor market surveys may lend support 
 for establishing contentions along these lines.  
 

• Whether a claimant had a “reasonable opportunity” to apply and did, in fact, 
apply for an identified position (and whether the job was already filled by the 
relevant time) are factual matters that the WCJ is fully qualified to determine. 

 
• The Supreme Court specifically states that this decision does not mean a return to 

the standard under Kachinski v. Workmen’s Compensation Appeal Board (Vepco 
Const. Co.), 532 A.2d 374 that the employer refer a specific job to the claimant.  
Rather, Section 306(b) (2) requires the employer to identify specific jobs through 
expert testimony rather than by providing evidence that the claimant had obtained 
employment. However, the Kachinski focus upon the requirement that both the 
employer and the claimant act in good faith in order for the intended system to 
function applies with equal force with respect to the parties’ duties and burdens 
under Section 306(b). 

 
Phoenixville Hospital v. WCAB (Shoap), No. 32 EAP 2011 (Decision by Justice 

McCaffery, November 21, 2013). 11/13 
 
WAIVER 

 
• The claimant’s signing of a Workers’ Compensation Disclaimer whereby she 

waived her right to sue Employer’s clients for damages related to injuries covered 
under the Workers’ Compensation Act did not violate Section 204(a) of the Act, 
which states in pertinent part: 

 
“No agreement, composition, or release of damages made before the date 
of any injury shall be valid or shall bar a claim for damages resulting 
therefrom; and any such agreement is declared to be against the public 
policy of this Commonwealth.” 

 
This is because the legislature intended the provisions of §204(a) to apply only to 
agreements to bar a claim against an employer, and not to claims against a third 
party. 

 
The disclaimer was a guarantee to employer’s customers that they would not be 
responsible for injuries sustained by employer’s employees; it served as a benefit 
to employer’s customers and in no way affected appellant’s right to recover from 
her employer for work-related injuries as provided by §204(a) of the Act. 

 
• The employer’s loss of a right to subrogation, by virtue of having its employee 

sign a waiver not to sue the employer’s customers in third party for injuries 
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causing a compensable work injury, does not violate Section 319 of the Act. This 
is because a third-party release does not contravene an employer’s right 
subrogation under §319 of the Act, because an employer may choose to waive 
that right. 

 
Claimant’s employer’s waiver of subrogation was a business decision affecting 
only itself – it did nothing to prevent claimant from receiving full and just 
compensation under the Act for her work-related injuries. 

 
 

Bowman V.  Sunoco, Inc., No. 27 EAP 2011 ( Decision by Justice Eakin, April 
25, 2013) 6/13 
 
 
WCJ 
 

• The WCJ did not commit an error of law or issue a decision that was not reasoned 
where, in a cumulative trauma claim, he found liable the employer the claimant 
worked for from August 2004 until September 25, 2007, rather that his last 
employer for whom he worked for three days until his final day of employment on 
October 6, 2008. 

 
 This is because the WCJ was free to accept or reject, in whole or in part, the 
 testimony of any witness, including medical witnesses. In this matter the WCJ 
 choose to find the last employer’s testimony credible that the claimant did not 
 materially aggravate his knee during his three days of employment yet reject his 
 opinion that the claimant’s knee pathology was not at all related to any of his past 
 employment. 
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