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APPEAL 

 A party who proceeded before a Commonwealth agency under the terms of a particular 

statute shall not be precluded from questioning the validity of the statute in the appeal, 

but such party may not raise upon appeal any other question not raised before the agency  

 

Wingrove V. WCAB(Allegheny Energy), No. 1151 C.D. 2013 (Decision by Judge Leavitt, 

January 3, 2014) 1/14 

 Neither the WCAB nor the Commonwealth Court may review the evidence or reweigh 

the WCJ’s credibility determinations. 

 

The critical inquiry on appeal is whether there is evidence to support the findings actually 

made. We review the entire record to determine if it contains evidence a reasonable mind 

might find sufficient to support the WCJ’s findings. If the record contains such evidence, 

the findings must be upheld even though the record contains conflicting evidence. 

 

Pennsylvania Uninsured Employers Guaranty Fund, v. WCAB (Lyle and Walt & Al’s 

Auto & Towing Service), No. 1421 C.D. 2013 (Decision by Judge Covey, May 12, 2014) 5/14 

 

ATTORNEY FEES 

 

 The Pursuant to the plain language of Section 1601 of the Act the Pennsylvania 

Uninsured Employer Guaranty Fund (UEGF) cannot be assessed attorney fees for an 

unreasonable contest fees. 

 

Section 1601 states, in pertinent part: 

 

“The fund shall not be considered an insurer and shall not be subject to penalties, 

unreasonable contest fees or any reporting and liability requirements under Section 440 

of the Act.” 

 

Trautman v. WCAB (Blystone Tree Service and Pennsylvania Uninsured Employer 

Guaranty Fund), No. 389 C.D. 2014 (Decision by Judge Brobson, November 14, 2014) 11/14 
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AVERAGE WEEKLY WAGE 

 

 A claimant is no longer entitled to be paid compensation premised upon concurrent 

wages where following the injury the claimant no longer worked for the concurrent 

employer due to a voluntary resignation that was not related to the work injury.  

Therefore, the WCJ committed an error upon denying the employer’s Petition for 

Suspension where the claimant wrote a letter of resignation to her concurrent employer 

August 2, 2006 indicating she was resign due to personal reasons with the intention to 

resign on December 31, 2006, e-mailed her concurrent employer email dated November 

4, 2006 she was going to voluntarily resign her teaching position because she wanted to 

go back to school and complete her Masters in Nursing effective December 31, 2006 and 

the suffered a work injury, during the period she was still concurrently employed on 

November 24, 2006.  

The fact that the claimant indicated in her resignation that she would be available to work 

for the concurrent employer again in fall 2007 did not preclude the employers entitlement 

to a suspension because claimant resigned from her concurrent employment prior to her 

work injury and did so without the guarantee of being rehired in the future. 

The claimant was entitled to wages based upon concurrent employment on the date of the 

injury but she was not longer entitled to wages based upon the same concurrent 

employment at the date of her effective resignation, which was December 31, 2006. 

 

Keller v. WCAB (UPMC Presbyterian Shadyside), No. 370 C.D. 2014 (Decision by Judge 

McGinley, December 15, 2014) 12/14 

 

CLAIM PETITION 

 Section 306(b)(3), which guides the issuance of the Notice of Ability to Return to Work 

(LIBC-757),  presumes that the injury has caused a disability, a claim has been 

acknowledged as compensable and that the employer seeks to reduce its existing liability 

by decreasing the amount of benefits it has to pay.  

Employer was not required to provide Claimant with a Notice of Ability to Return to 

Work in the context of the “claim petition setting.” The notice is part of the earning 

power assessment process and is required when an employer seeks to change a claimant’s 

status quo to partial disability by modification or suspension of payments on the basis of 

medical evidence. 
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Therefore, the WCJ did not commit an error of law upon granting the claimants Claim 

Petition for a closed period and then suspending her compensation based upon a 

reassignment to a less stressful school within her restrictions where claimant was not 

receiving benefits at the time of the job offer and no litigation was taking place and a 

Notice of Compensation Denial had been issued. 

In this matter the burden on Claimant, who had filed a Claim Petition, was to show the 

duration of her disability, and she simply did not establish that it continued beyond the 

date her reassignment to a less stressful school would have taken place. .Accordingly, the 

requirement for issuance of the Notice of Ability to Return to Work (LIBC-757) was not 

triggered. 

 The legislature created the notice requirement in Act 57 to be used as part of the earning 

power assessment process.  Specifically, the notice is required when an employer seeks to 

change a claimant’s status quo to partial disability by modification or suspension of 

payments on the basis of medical evidence. Further, the clear purpose of Section 306(b) 

(3) is to require the employer to share new medical information about a claimant’s 

physical capacity to work and its possible impact on existing benefits. 

 

School District of Philadelphia v. WCAB (Hilton), No. 598 C.D. 2013 (Decision by Judge 

Leadbetter, January 7, 2014) 1/14 

 The claimant’s medical expert’s testimony was competent to support Claimant’s Claim 

Petition seeking ongoing benefits even though the expert could comment upon the 

claimant’s status since his last exam. This is because a claimant’s medical expert is not 

required to be an eyewitness to the claimant’s disability throughout the pendency of a 

Claim Petition and a WCJ is free to rely on a claimant’s testimony in determining the 

chronological length of disability. 

 

 The WCJ did not commit an error by not suspending claimant’s compensation, upon 

granting claimant’s Claim Petition, where claimant’s medical expert testified that he 

anticipated that Claimant would be able to return to work in the future.  

 

This is because a medical expert’s speculative testimony is insufficient basis for a WCJ’s 

finding of fact 

 

 In a claim preceding the burden is on the claimant to establish a right to compensation 

and prove all necessary elements to support an award, including the burden to establish 

the duration and extent of disability. However, it is a fundamental principle of workers’ 

compensation law that the WCJ is the final arbiter of witness credibility and evidentiary 

weight. The WCJ may accept or reject, in whole or in part, the testimony of any witness. 

Moreover, the WCJ’s fact-finding authority includes the authority to draw reasonable 
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inferences from the evidence. The evidence, and the reasonable inferences deducible 

therefrom, must be viewed in the light most favorable to the prevailing party below. 

 

Pennsylvania Uninsured Employers Guaranty Fund v. WCAB (Bonner and Fitzgerald) 

No. 300 C.D. 2013 (Decision by Judge McCullough, February 12, 2014) 2/14 

 A Claimant who has filed a Claim Petition does not have the burden of proof to establish 

his employment eligibility/immigration status under federal immigration law. Therefore 

the WCJ committed an error of law by suspending the claimant’s compensation based 

upon his immigration status where the employer presented no independent evidence of 

Claimant’s work eligibility status, nor was there any other evidence of record on this 

point. 

 

The claimant only carries the burden of proof of establishing two things: (1) he or she 

was injured while in the course of employment, and (2) the injury resulted in a loss of 

earning power. 

 

Once the claimant fulfills his burden in support of his Claim Petition the burden shifts to 

the employer, to produce evidence that Claimant’s benefits on the basis that his loss of 

earning power was not related to his work-related injury. The employer is not required to 

file a Petition for Suspension during the litigation of the Claim Petition.  

 

This is because in the context of a Claim Petition the WCJ may simultaneously adjudicate 

an employer’s request to suspend any benefits for which the judge determines the 

claimant is eligible. The Employer’s failure to file a formal suspension petition does not 

preclude the WCJ from also considering, after making a determination that Claimant was 

eligible for benefits, whether Employer was nevertheless, entitled to a suspension of 

those benefits.  

 

Therefore, once claimant establishes that a work-related injury prevents a return to the 

time of injury job, a loss of earnings capacity is established. Once such a loss has been 

demonstrated, the claimant should generally be entitled to benefits, unless the employer 

can demonstrate that employment is available within the claimant's restrictions or 

continuing disability is not related to the work injury. 

 

             Kennett Square Specialties v. WCAB (Cruz) No. 69 MAP 2012 (Decision by Justice 

Todd, July 21, 2014) 7/14 

 

COMMON-LAW MARRIAGE 

 

 The claimant was not entitled to Widow benefits based upon the doctrine of Common-

Law Marriage where the claimant decedent allegedly entered into a Common-Law 

marriage in Wyoming in 2003, a State that did not recognize Common-Law marriage, 

and did not begin to live in Pennsylvania until 2009, which was four years after the 
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Pennsylvania Legislature passed  P.L. 954 (Act 144), which amended Section 1103 of the 

Marriage Law pertaining to common-law marriage and provides:  

 

No common-law marriage contracted after January 1, 2005, shall be valid. 

Nothing in this part shall be deemed or taken to render any common-law 

marriage otherwise lawful and contracted on or before January 1, 2005 

invalid.(emphasis added) 

 

This is because an “otherwise lawful” Common-Law Marriage would exclude 

recognition of a parties alleged Common Law Marriage entered into in a state that did not 

recognize Common-law marriage prior to January 1, 2005.   

 

This holding is consistent with the courts prior holdings that the phrase “otherwise 

lawful” refers to “any of various reasons that previously might have rendered such a 

marriage unlawful”. 

 

 Marriage is a civil contract.  

 

Historically, there were two forms of marriage: ceremonial and common law.  

 

A common-law marriage could only be created by an exchange of words in the present 

tense establishing a marriage contract, or in other words, the legal relationship of husband 

and wife. A common-law marriage did not require any specific or magic words. All that 

was needed is proof of an agreement to enter into the legal relationship of marriage.  

 

In November 2004, the General Assembly enacted Act 144, which amended 23 Pa. C.S. 

§1103 by abolishing common-law marriage as of January 1, 2005. However, Section 

1103 included a grandfather clause for otherwise lawful common-law marriages 

contracted on or before January 1, 2005. 

 

Bret Cooney (deceased) - Amanda Serrano v. WCAB (Patterson UTI, Inc.), No. 1681 

C.D. 2013 (Decision by Judge Simpson, June 12, 2014) 6/14 

 

COMPROMISE AND RELEASE AGREEMENT 

 The test to determine whether a subsequent Compromise and Release Agreement (C&R) 

moots a pending appeal of a prior ruling by a WCJ or WCAB is whether the Agreement 

“settled the exact issue raised” in the appeal. 

 

A C&R entered into by the parties did not moot employers pending appeal of the wage 

issue resulting from the WCJ’s prior granting of a Claim Petition where the language of 

the C&R clearly indicated the parties’ intent that the C&R Agreement was executed to 

resolve amicably only Employer’s termination petition as to future benefits.  
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Therefore, the issue of whether Employer overpaid past indemnity benefits due to an 

erroneously-calculated AWW was not settled by the C&R Agreement, which, by its 

terms, related only to claims that Claimant may have pursued for additional and unpaid 

past, present, and future benefits. 

 In the absence of a reservation of rights language within a Compromise and Release 

Agreement, once a valid Compromise and Release Agreement is approved, it is final, 

conclusive, and binding on the parties. If some liability is not compromised and released, 

then that liability still exists, and the agreement only extinguishes liability where the 

person with the claim specifically agrees to relieve the entity of that liability. 

 

 H.A. Harper Sons, Inc. v. WCAB (Sweigart),No. 861 C.D. 2013 ( Decision by Judge 

Brobson, January 3, 2014) 1/14 

CONSTITUTIONALITY 

 

 Section 109 of the Act limiting payment of medical bills to services by Pennsylvania 

licensed health care providers is not unconstitutional under the equal protection clauses of 

both Pennsylvania and the United States Constitutions, as well as under the Commerce 

Clause of the United States Constitution. 

 

This is because no legislative distinction is been made between non-injured and injured 

workers since the Act does not address non-injured workers, and the Act applies equally 

to all individuals receiving workers’ compensation benefits. Because no classification for 

the unequal distribution of benefits had been created, there is no equal protection 

violation. 

 

Section 109 of the Act does not violate the Commerce Clause because the law does not 

mandate that only in-state providers may be licensed in Pennsylvania, and is not facially 

discriminatory since out-of-state providers are treated no differently than in-state 

providers; all health care providers must be licensed by Pennsylvania. 

 

Babu, v. WCAB (Temple Continuing Care  Center) 166 C.D. 2014 (Decision by Judge 

Colins, September 15, 2014) 9/14 

 

CORPORATE SUCCESSION  

 

 The Employer who funded the claimant’s pension benefit was the same entity who paid 

the claimant’s workers’ compensation for purposes of Section 204(a) of the Act, and thus 

entitled to a pension benefit offset,  where the claimant’s time of injury named employer 

had acquired the claimant’s prior named employer who funded 95.71% of Claimant’s 

pension benefit in a “merger and fast purchase”, meaning they had acquired the stock of 

former employer.  
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This meant that the claimant’s employer who funded 95.71% of Claimant’s pension was 

a wholly-owned subsidiary of claimant’s employer who paid his workers’ compensation.  

 

When the operations of the two corporations merged the claimants newly named 

employer assumed responsibility for Claimant’s work injury on behalf of claimant’s prior 

named employer, who remained Claimant’s employer, which entitle the employer to the 

offset. To hold otherwise would effectively erase the prior named employer’s 

contributions to Claimant’s pension. It would also result in a windfall for Claimant in 

violation of Section 204(a) of the Act 

 

Although this matter did not involve a merger governed by Section 1929 of the Business 

Corporation Law of 1988, the principle applied that the surviving corporation succeeds to 

both the rights and liabilities of the constituent corporation. 

 

 Section 204(a) of the Act provides that the benefits from a pension plan to the extent 

funded by the employer directly liable for the payment of compensation which are 

received by an employee shall also be credited against the amount of the employee’s 

disability benefits. 

 

The party seeking to change the status quo in a workers’ compensation case bears the 

burden of proof. When the change to the status quo is a reduction due to pension offset, 

the employer bears the burden of proving the extent to which it funded the pension plan 

in question. 

 

Stepp v. WCAB(Fairpoint Communications, Inc.) No. 2270 C.D. 2013 (Decision by Judge 

Leavitt, September 10, 2014) 9/14 
 

 

COURSE AND SCOPE  

 Injuries may be sustained in the course of employment in two distinct situations:  

(1) Where the employee, whether on or off the employer's premises, is injured 

while actually engaged in the furtherance of the employer's business or affairs, or  

(2) where the employee although not actually engaged in the furtherance of the 

employer's business or affairs (a) is on the premises occupied or under the control 

of the employer, or upon which the employer's business or affairs are being 

carried on; (b) is required by the nature of his employment to be present on the 

employer's premises; and (c) sustains injuries caused by the condition of the 

premises or by operation of the employer's business or affairs thereon. 

 The “required by the nature of employment” language in section 301(c) of the Act 

and/or the common law Bunkhouse Rule includes those situations where the evidence 
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establishes that an employee lives on the premises because he or she was “practically 

required” to do so.  

The Bunkhouse would apply where the employees were not contractually obligated to 

live in the employer’s bunkhouse/premises but had no reasonable alternative than to 

live on employer premises, and their presence on employer’s premises was to the 

employer’s advantage. 

Under the Bunkhouse Rule, an employee is considered to be in the course of 

employment while sleeping on the premises, even though the employee was not 

actively furthering the interests of Employer at the time of the injury. 

Per the Bunkhouse rule, the Act will cover every injury received on the premises of 

the employer so long as the nature of the employment demands the employee’s 

presence there, regardless of whether his or her presence at the particular place where 

the injury occurred was actually required, if there is nothing to prove a virtual 

abandonment of the course of employment by the injured person, or that, at the time 

of the accident, he was engaged in something wholly foreign thereto. 

Per the Bunkhouse rule, an employee’s “hours of employment” are not confined to 

the period for which wages are paid and may be extended beyond that time. Whether 

the relationship between master and servant continues after the employee ceases 

actual labor is a question of fact, and the actual hours of physical work are not 

necessarily controlling. Rather, the fact-finder must determine “from all the facts and 

circumstances, whether the employee’s presence on the premises was required by the 

nature of the service. 

Per the Bunkhouse Rule, the employer’s premises is extended to encompass the area 

where the employee sleeps and/or is “bunked.” 

Therefore, the claimant suffered an injury in the course and scope of her employment 

after she was stabbed by her son/Employer  in the middle of the night while she was 

asleep pursuant to the Bunkhouse Rule where the claimant, whose employer was her 

invalid son, was hired to provide a variety of attendant care services to her 

son/employer for a period of up to 64 hours a week; Employer/Son could request 

Claimant to provide care anytime Claimant was awake; and Claimant worked evening 

hours on the weekend and evening hours on a sporadic basis during the weekdays, 

and; Employer did not have another residence in which to receive attendant care, and, 

the only feasible way for Claimant to provide Employer with attendant care was to do 

so in her home.  

 In construing the term “premises” in section 301(c)(1) of the Act, the determinative 

question is not whether the employer had title to or control over the site of the 

accident. The ‘premises of the employer’ are neither defined as nor limited to the 
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employer’s actual property. Rather, by its very language, section 301(c) states, in 

pertinent part, that an injury must occur on “premises occupied by … the employer, 

or upon which the employer’s business or affairs are being carried on.” 

Occupancy is defined by the Webster’s Third New International Dictionary as “to 

take up residence in: settle in” or “to reside in as an owner or tenant.” 

Per the Bunkhouse Rule, the employer’s premises is extended to encompass the area 

where the employee sleeps and/or is “bunked.  

The claimant suffered an injury on employer’s premises, within the meaning of the 

Act, although the premises was claimant’s home where the Employer, was claimant’s 

son cared for by claimant in claimant’s home, and was assaulted by her son/employer 

while asleep in the middle of the night. 

It was irrelevant that Employer’s occupancy or business affairs did not encroach into 

Claimant’s bedroom. This is because if the employee is required to live on the 

premises by reason of the nature of the employment, any injury resulting from normal 

activities on the premises is compensable. 

 Under the “personal animus” exception in Section 301(c)(1), injuries  caused by an act 

of a third person intended to injure the employee because of reasons personal to him, 

and not directed against him as an employee or because of his employment” are 

excluded from coverage.  

The term “third person” used in section 301(c) can include an employer acting in an 

individual capacity. Therefore, the rebuttable presumption may be applied where it was 

the employer who assaulted the claimant. 

When an employee is injured on the work premises by the act of a third person, there is a 

rebuttable presumption that the employee is covered by the Act. 

Therefore, where it is alleged that compensation is not payable under Section 301(c), the 

burden of proving that an injury was caused by reasons personal to the assailant rests 

with the employer. If the employer is successful in carrying its burden, the personal 

animus exception will rebut the presumption that an injury that occurs on the employer’s 

premises is work-related.  

Laura O’Rourke v. WCAB (Gartland), No. 1794 C.D. 2012(Decision by Judge 

McCullough, January 8, 2014) 1/14 

 

 Whether an employee is acting in the course of his or her employment at the time of an 

injury is a question of law, which must be based on the WCJ’s findings of fact. 
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 The WCJ’s findings supported the conclusion that the claimant/ decedent was injured in 

the course and scope of employment and did not abandon his employment where the 

claimant/decedent, who was employed as Night Manager of employer’s store,  helped to 

thwart a robbery by threatening the robber with a gun and then after, the robbery was 

thwarted, pursued the robber outside the employer’s store at which time he is struck by 

the robber’s car as the robber was fleeing the scene.  

 

This is because claimant did not actively disengage himself from his work responsibilities 

when he attempted to stop the thief from fleeing Employer’s premises. Moreover the 

claimant’s duties, as Employer’s night manager, included securing the safety of his 

fellow employees and the customers who patronized Employer’s store. The facts also 

showed that Claimant/Decedent did not attempt to stop the thief from fleeing to further 

his own interests; rather, the facts showed that Claimant/Decedent was furthering the 

interests of Employer. 

 

As such, claimant’s pursuit of the thief was not so far removed from his job duties as 

Employer’s Store Manager as to constitute abandonment of the course of his employment 

or engaging in something wholly foreign thereto. 

 

 An activity that does not further the affairs of the employer will take the employee out of 

the course and scope of employment and serve as a basis for denial of the claim by the 

WCJ. However, the operative phrase ‘actually engaged in the furtherance of the business 

or affairs of the employer,’ which is usually expressed as ‘in the course of employment,’ 

must be given a liberal construction.” 

 

An employee is entitled to compensation for every injury received on the premises of his 

employer during the hours of employment so long as there is nothing to show that he had 

abandoned the course of his employment or was engaged in something wholly foreign 

thereto. 

 

 Violation of a positive work rule is an affirmative defense to a claim petition. 

 

The employer must prove that: (1) the injury was caused by the rule violation; (2) the 

employee actually knew of the rule; and (3) the rule implicated an activity not connected 

with the employee’s duties. 

 

Walter Wetzel, deceased, c/o Walter Wetzel III v. WCAB(Parkway Service Station), No. 

1693 C.D. 2013 (Decision by Judge Cohn Jubelirer, May 27, 2014) 5/14 

 

 The claimant suffered an injury in the course and scope of his employer where, though he 

was not required to start his shift until 8:00 am, was found by the WCJ to have arrived at 

work between 6:30am and 7:30 am to retrieve cleaned uniforms from employer, who 

offered an optional cleaning service, and upon exiting his car after placing the clean 

uniforms in his vehicle slipped on ice in employer’s parking lot hitting his head.  
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This is because there is no bright-line test for assessing how long before commencement 

of the scheduled work day is a reasonable time for an employee to be furthering his 

employer’s interests. The exact amount of time the claimant arrived before the start of the 

shift is not as important as the claimant’s purpose or activities during that time. 

 

In this matter, there was no credible evidence to show that Claimant had abandoned his 

employment, or that he was engaged in something entirely foreign thereto, or that he 

acted contrary to any positive orders of his employer, or that he was a trespasser within 

the time leading up to his shift. Therefore, the WCJ did not err in finding that Claimant’s 

injury occurred while he was in furtherance of Employer’s interests and, therefore, was in 

the course and scope of his employment. 

 

 Whether an employee is acting within the course of his employment is a legal 

determination to be made based upon the WCJ’s findings of fact 

 

There are several listed factors considered when determining whether an employee is 

furthering an employer’s business or affairs when injured while engaging in a personal 

activity during non-work hours. 

 

First, in concluding that an employee was engaged in the furtherance of the 

business or affairs of the employer, much emphasis is placed on evidence 

demonstrating that the employer encouraged the activity at issue 

 

Second, emphasis is also placed on a finding that the activity the claimant was 

engaged in furthered a specific interest of the employer.  

 

Third, the court will consider whether the activity was necessary to maintain a 

claimant’s employment skills. 

 

Moreover, once an employee is on the Employer’s premises, actually getting to or 

leaving the employee’s work station is a necessary part of that employee’s employment, 

and thus, definitively furthering the employer’s interests. Thus, even though not actually 

engaged in employer’s work, an employee will be considered to have suffered an injury 

in the course of employment if the injury occurred on the employer’s premises at a 

reasonable time before or after the work period. 

 

An employer’s premises includes a reasonable means of access to the situs of the 

Employer’s business, including employee parking lots. 

 

 An injury may be sustained ‘in the course of employment’ under Section 301(c)(1) of the 

Act in two distinct situations:  

 

(1) where the employee is injured on or off the employer’s premises, while actually 

engaged in furtherance of the employer’s business or affairs; or  
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(2) where the employee, although not actually engaged in the furtherance of the 

employer’s business or affairs, (a) is on the premises occupied or under the control of the 

employer, or upon which the employer’s business or affairs are being carried on, (b) is 

required by the nature of his employment to be present on the employer’s premises, and 

(c) sustains injuries caused by the condition of the premises or by operation of the 

employer’s business or affairs thereon. 

 

Thus, if an employee is actually engaged in furtherance of the employer’s business or 

affairs when he is injured on an employer’s premises, the injury was sustained in the 

course of his employment.  

 

The operative phrase ‘actually engaged in the furtherance of the business or affairs of the 

employer,’ must be given a liberal construction. Determining whether an employee is 

acting in the course of employment at the time of an injury is a question of law, which 

must be based on the findings of fact made by the WCJ. 

 

Ace Wire Spring and Form Company v. WCAB (Walshesky), No. 1916 C.D. 2013 

(Decision by Judge Covey, June 10, 2014) 6/14 

 

 The claimant did not suffer an injury in the course and scope of her employment where 

tem minutes after she completed work she crossed the street and was approaching an 

elevator in a parking lot, at the time she tripped and fell where the parking lot was owned 

and operated by a third party, who was responsible for its control and maintenance and 

the Claimant was not required to park in the parking lot and the employer was not the 

sole occupant of the parking lot. 

 

It was immaterial that the Employer: a) leased parking spaces in the commercial parking 

lot that was owned and operated by a third party; b) the parking lot was not open to the 

general public; c) a skywalk that connected the parking lot to the building where the 

claimant worked was owned by the employer; and d) the employer gave its employees 

the option of renting a space at a reduced subsidized rate.  

 

This is because the critical factor in determining whether a parking lot is part of an 

employer’s premises is not the employer’s title to or control over the area, but rather the 

fact that the employer had caused the area to be used by employees in performance of 

their assigned tasks. Property becomes integral to an employer’s business when the 

employer requires employees to use that property. 

 

The fact that Employer provided subsidized parking is immaterial to a determination of 

whether the Linden Deck constituted Employer’s premises. 

 

The fact that the skywalk connected the parking lot to one of the employer’s building did 

not render the parking lot into the employer’s premises.  The skywalk was nothing more 

than an added convenience for employees who choose to rent a space in the parking lot. 
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Therefore, the court concluded that the lot was not so integral to Employer’s business that 

it constituted a part of Employer’s premises because the injuries suffered by Claimant 

occurred on a private parking lot, owned and operated by a third party, who was 

responsible for its control and maintenance, and Claimant was not required to park in the 

lot. 

 

 Generally, injuries that occur while commuting to or from a place of work are not 

considered to occur in the course of employment. However, a claimant is entitled to 

benefits if he is injured on the employer’s ‘premises’ at a reasonable time before or after 

the work period. 

 

In this situation, the claimant must prove all of the following: 

 

The employee  

(A) is on the premises occupied or under the control of the employer, or upon which the 

employer's business or affairs are being carried on;  

(b) Is required by the nature of his employment to be present on his employer's premises; 

and 

(c) Sustains injuries caused by the condition of the premises or by operation of the 

employer's business or affairs thereon. 

 

The term “premises” is not necessarily limited to buildings or property controlled, 

occupied, or owned by the employer. Rather, the term “premises” can encompass 

property that could be considered an integral part of the employer’s business. Property 

becomes integral to an employer’s business when the employer requires employees to use 

that property. 

 

PPL v. WCAB (Kloss), No. 1634 C.D. 2013 (Decision by Judge McCullough, June 11, 

2014) 6/14 

 

 The claimant’s injury was in the Course and Scope of employment where the claimant 

became injured after he quit but while still on the employer’s premises while removing 

his belongings from Employer’s truck at Manager’s request and under managers 

supervision. 

 

This is because the phrase “arising in the course of employment” in Section 301(c)(1) of 

the Act is construed to include injuries sustained in furtherance of the business or 

affairs of the employer, as well as certain other injuries which occur on premises 

occupied or controlled by the employer. 

 

By removing his belongings from Employer’s truck under Manager’s supervision,  

Claimant was furthering Employer’s interests. 

 

 An employee may be found to be within the Scope of Employment, even when not 

furthering an employer’s interests. This is because Section 301(c)(1) of the Act does not 

preclude a claimant from seeking benefits for such an injury after the employment 
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relationship has ceased provided he can establish the injury occurred in the course of 

employment. 

 

Under this scenario the following three factors are applied to the Course and Scope of 

employment analysis: 1) on employer’s premises; 2) required to be on premises, and 3) 

injured due to a condition of employer’s premises. 

 

Applying these factors the WCJ did not commit an error of law upon granting the 

claimant’s Claim Petition where she found claimant was on Employer’s premises, and 

was acting on Employer’s direction at the time he was on the premises, and was injured 

by tripping over Employer’s pallet on the warehouse floor. 

 

Marazas v. WCAB(Vitas Healthcare Corporation), No. 337 C.D. 2014 (Decision by 

Judge Simpson, August 11, 2014) 8/14 

 

 Under Section 301(c)(1) of the Workers’ Compensation Act (Act), injuries occur during 

the course and scope of employment when they are “sustained while the employee is 

actually engaged in the furtherance of the business or affairs of the employer, whether 

upon the employer’s premises or elsewhere.”  

 

Not compensable under the Act are those “injuries sustained while the employee is 

operating a motor vehicle provided by the employer if the employee is not otherwise in 

the course of employment at the time of injury.” 

 

 Generally, under the “going and coming rule,” injuries sustained while an employee is 

traveling to and from his place of employment are considered outside the course and 

scope of employment and are, therefore, not compensable under the Act. 

 

Such injuries will, however, be considered to have occurred during the course and scope 

of employment if one of the following four exceptions applies: 

(1) The claimant’s employment contract includes transportation to and from work;  

(2) The claimant has no fixed place of work; 

(3) The claimant is on a special mission for employer; or  

(4) The special circumstances are such that the claimant was furthering the 

business of the employer. 

 

One with no fixed place of employment is a traveling employee. Whether a claimant is a 

traveling employee is determined on a case by case basis, and the court will consider 

whether the claimant’s job duties involve travel, whether the claimant works on the 

employer’s premises, or whether the claimant has no fixed place of work.  

 

The course of employment is broader for traveling employees. 

 

The fact that an employer has a central office at which an employee sometimes works is 

not controlling. 
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A cable installer, closely fits the category of ‘traveling employee’. 

 

The claimant, who was employed as a cable installer, suffered a motor vehicle accident 

within the course and scope of employment, although it occurred while the Claimant was 

driving his company vehicle to Employer’s facility prior to the beginning of his work,  

because the claimant had no fixed place of work and was a traveling employee. .This is 

because although claimant reported to his employer’s office in the morning, he was there 

for no more than fifteen minutes and then spent his whole workday to install services or 

make repairs for his employer’s customers. The fact that he initially stopped at his 

employer’s office is not dispositive. 

 

As a traveling employee, Claimant was entitled to a presumption that he was working for 

Employer during the drive from his house to Employer’s facility. 

 

To rebut this presumption, Employer had to establish that Claimant’s actions at the time 

of the injury were so foreign to and removed from his usual employment that they 

constituted an abandonment of that employment 

 

Holler v. WCAB (Tri Wire Engineering Solutions, Inc.) No. 2209 C.D. 2013(Decision by 

Judge Brobson, August 22, 2014) 8/14 

 

BUT SEE 

 

 The Commonwealth Court grants Employer’s Petition for Reconsideration for the limited 

purposes of clarifying that this matter was remanded to the Board with instruction that the 

matter be remanded to a WCJ for further proceedings on Claimant’s claim petition 

 

Otherwise, the Commonwealths new decision of  October 17, 2014 was identical to its 

decision of August 22, 2014, which is vacated. 

 

The Commonwealth Court’s decision of October 17, 2014 renders the same holding as it 

did in its vacated  August 22, 2014, which is the following: 

 

 Under Section 301(c)(1) of the Workers’ Compensation Act (Act), injuries occur during 

the course and scope of employment when they are “sustained while the employee is 

actually engaged in the furtherance of the business or affairs of the employer, whether 

upon the employer’s premises or elsewhere.”  

 

Not compensable under the Act are those “injuries sustained while the employee is 

operating a motor vehicle provided by the employer if the employee is not otherwise in 

the course of employment at the time of injury.” 
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 Generally, under the “going and coming rule,” injuries sustained while an employee is 

traveling to and from his place of employment are considered outside the course and 

scope of employment and are, therefore, not compensable under the Act. 

 

Such injuries will, however, be considered to have occurred during the course and scope 

of employment if one of the following four exceptions applies: 

(1) The claimant’s employment contract includes transportation to and from work;  

(2) The claimant has no fixed place of work; 

(3) The claimant is on a special mission for employer; or  

(4) The special circumstances are such that the claimant was furthering the 

business of the employer. 

 

One with no fixed place of employment is a traveling employee. Whether a claimant is a 

traveling employee is determined on a case by case basis, and the court will consider 

whether the claimant’s job duties involve travel, whether the claimant works on the 

employer’s premises, or whether the claimant has no fixed place of work.  

 

The course of employment is broader for traveling employees. 

 

The fact that an employer has a central office at which an employee sometimes works is 

not controlling. 

 

A cable installer, closely fits the category of ‘traveling employee’. 

 

The claimant, who was employed as a cable installer, suffered a motor vehicle accident 

within the course and scope of employment, although it occurred while the Claimant was 

driving his company vehicle to Employer’s facility prior to the beginning of his work,  

because the claimant had no fixed place of work and was a traveling employee. This is 

because although claimant reported to his employer’s office in the morning, he was there 

for no more than fifteen minutes and then spent his whole workday to install services or 

make repairs for his employer’s customers. The fact that he initially stopped at his 

employer’s office is not dispositive. 

 

As a traveling employee, Claimant was entitled to a presumption that he was working for 

Employer during the drive from his house to Employer’s facility. 

 

To rebut this presumption, Employer had to establish that Claimant’s actions at the time 

of the injury were so foreign to and removed from his usual employment that they 

constituted an abandonment of that employment 

 

Holler v. WCAB (Tri Wire Engineering Solutions, Inc.) No. 2209 C.D. 2013(Decision by 

Judge Brobson, October 17, 2014) 10/14 
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 As a general rule, an injury received by an employee while traveling to and from work is 

not compensable. However, such an injury is compensable if one of the following 

exceptions to the “coming and going rule” exist:  

(1) The employment contract included transportation to and from work;  

(2) The employee has no fixed place of work;  

(3) The employee is on a special mission; or 

 (4) Special circumstances are such that the employee was furthering the business of the 

employer. 

 

 Where attending meetings is part of an employee’s regular work duties, traveling to or 

from such a meeting is not a special mission, thus bringing it within he course and scope 

of employment. . 

 

Claimant was not on a special mission where he was injured on his way to a Stand-Down 

Meeting, which was held infrequently, when the Stand-Down Meeting was held the same 

day as a Monthly Safety Meeting that was held at the same time each month for each 

department and was mandatory. The fact that the meeting was held  1 ½ hours before the 

start of his shift at the employer’s premises did not render the claimant’s commute a 

special mission. 

 

 In order to prove one had a compensable injury while actually engaged in the furtherance 

of the business or affairs of the employer the claimant must still show that he was acting 

for the employer’s benefit and convenience and not simply commuting to or from his 

place of employment.  

 

Put another way, it is always in the employer’s interest that employees come to work. 

This interest, far from being a special circumstance, is a universal one. 

 

Claimant’s was  not actually engaged in the furtherance of the business or affairs his  

employer when he was involved in a motor vehicle accident on his way to work because 

Claimant still would have been required to attend the monthly safety meeting he was 

driving to because attendance at the meeting was part of his regular duties. The fact that 

the meeting was held  1 ½ hours before the start of his shift at the employer’s premises 

did not mean the claimant was actually engaged in the furtherance of the business or 

affairs of the employer such that he was in the course and scope of employment at the 

time of his accident.  

 

Simko v. WCAB (United States Steel Corporation-Edgar Thomson Works), No. 829 C.D. 

2014 ( Decision by Judge Friedman, October 17, 2014) 10/14 

 

 

 Claimant who was bit by a co-workers dog suffered an injury in the course and scope of 

his employment where the dog bite took place while: 1)  the claimant was on an approved 

break smoking in  an approved area “where everybody smoked”; 2) Employer had 

supplied an ashtray tower for the employees’ use; 3) Claimant was approximately three 

feet away from the ashtray tower; 4) was actually smoking a cigarette when he was bitten 
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by the dog; and 5) at the time he was bitten, there was no written or oral rule from 

Employer that prevented any employee from bringing a dog to the break area. 

 

This is because neither small temporary departures from work to administer to personal 

comforts or convenience, nor inconsequential or innocent departures break the course of 

employment.  

 

Moreover, an inconsequential departure from work activities does not take you outside 

the course and scope of employment an interval of leisure would include a short cessation 

from work duties. 

 

 Smoking during intervals that do not interfere with work duties have been found to be 

acceptable deviations from work. These types of “intervals for leisure” are considered to 

be within the scope of employment. 

 

Therefore, Claimant’s initial smoke break was a temporary departure from his work to 

administer to his personal comforts and, thus, did not take him out of the course of his 

employment. Moreover, Claimant’s subsequent act of petting his  

co-worker’s dog also did not take him out of the scope of employment because it  

was an inconsequential departure from his job as a line cook. 

 

 The claimant was engaged in conduct that was in furtherance of the employer’s business 

interests where the Employer had an interest in allowing its employees to take breaks and 

not having them smoke inside its restaurant. Therefore, Claimant continued to further 

Employer’s interests even though he was on a smoking break.  

 

 It is true that that premeditated, deliberate, extreme, and inherently high-risk behavior can 

be sufficient to remove the claimant from the course and scope of his employment. 

 

In this matter the claimant did engage in such high risk behavior as to remove him from 

the course and scope of employment where the Claimant held out his hand to determine 

whether the dog would be receptive to him and not do anything to antagonize the dog into 

biting him 

 

 1912 Hoover House Restaurant V. WCAB (Soverns), No. 309 C.D. 2014 (Decision by 

Judge Cohn Jubelirer, November 10, 2014) 11/14 

 

CREDIT 

 

 Claimant waived the argument that that the employer was not entitled to any offset for 

the portion of disability pension funded by the employer against the claimant’s worker’s 

compensation proceeds because the employer did not first send the claimant Form LIBC-

756, entitled “Employee’s Report of Benefits for Offsets,” before notifying him of its 

intention to take an offset because the claimant failed to raise the issue during the 

litigation of Claimant’s Petition To Review Compensation Offset. 
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Had Claimant properly raised the issue, Employer would have had the opportunity to 

prove that it did supply the form. Because Claimant did not raise the issue until after the 

record was closed, Employer did not have that chance. 

 

Therefore, the WCAB erred by finding, irrespective of the waiver issue, Employer’s 

failure to provide Claimant with a Form LIBC-756 barred its recoupment of the 

overpayment. This is because if an issue is waived, it is waived for all purposes. 

 

 The WCJ committed an error of law by finding Maxim Crane Works v. WCAB (Solano), 

931 A.2d 816 (Pa. Cmwlth. 2007) holds there is a “presumption of prejudice” whenever 

an employer seeks to recoup an overpayment of offsetable benefits, no matter how 

implemented. Maxim Crane was decided on legal grounds, i.e., that the employer had 

failed to notify the claimant of his duty to report offsetable benefits to the employer. 

Maxim Crane went on to explain that where an employer waits two years to satisfy this 

notice obligation, there will be a presumption that recoupment will cause a hardship. This 

was obiter dicta because the case was decided on the employer’s failure to inform the 

claimant of his duty to report offsetable benefits. 

 

Implicitly, Muir v. Workers’ Compensation Appeal Board (Visteon Systems LLC), 

5A.3d 847 (Pa. Cmwlth. 2010), established that a recoupment of an overpayment that 

occurred over six months or less eliminates the need of the WCJ to inquire into hardship.  
 

Muir did not address the equities of recoupment but, rather, established that the employer 

must notify the claimant of his reporting requirement by sending him a Form LIBC-756 

every six months. 

 

In this matter the employer was entitled to a recoupment of its overpayment where the 

overpayment covered a period of weeks, not a period in excess of six months. 

 

 In the context of the allegation of hardship where the employer seeks recoupment of an 

overpayment, the court comments in a footnote: 

 

Hardship is a difficult inquiry because the circumstances of each claimant will be 

different. Further, it is difficult to square the notion of “hardship” to the situation where 

a person is required to return monies to which he is not entitled. The manner of 

repayment may create a hardship, and a WCJ has discretion to fashion an appropriate 

repayment schedule. 

 

 Section 204(a) of the Act and the regulations expressly authorize an employer to do a 

retrospective offset as needed to recover overpaid workers’ compensation benefits.   

 

The court has allowed an employer to recoup overpaid benefits to prevent the claimant’s 

unjust enrichment even in situations where recoupment is not expressly authorized in the 

Act or regulations. 
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Regulation Section 123.5, entitled “Offset for benefits already received,” specifically 

authorizes a retrospective offset or recoupment.  

 

The Department’s Form LIBC-761 contains a specific section dealing with recoupment, 

which states as follows:  

 

An ending date of _________ has been established for this offset or a portion of it 

to recoup prior offsetable benefits you received. After that date you will continue 

to receive reduced workers’ compensation benefits in the amount of $________ 

per payment based on your continuing receipt of [offsetable] benefits. 

 

City of Pittsburgh, and UPMC Benefit Management Services, Inc. v. WCAB (Wright), No. 

329 C.D. 2013 (Decision by Judge Leavitt, May 1, 2014) 5/14 

 

 

 The Employer who funded the claimant’s pension benefit was the same entity who paid 

the claimant’s workers’ compensation for purposes of Section 204(a) of the Act, and thus 

entitled to a pension benefit offset,  where the claimant’s time of injury named employer 

had acquired the claimant’s prior named employer who funded 95.71% of Claimant’s 

pension benefit in a “merger and fast purchase”, meaning they had acquired the stock of 

former employer.  

 

This meant that the claimant’s employer who funded 95.71% of Claimant’s pension was 

a wholly-owned subsidiary of claimant’s employer who paid his workers’ compensation.  

 

When the operations of the two corporations merged the claimants newly named 

employer assumed responsibility for Claimant’s work injury on behalf of claimant’s prior 

named employer, who remained Claimant’s employer, which entitle the employer to the 

offset. To hold otherwise would effectively erase the prior named employer’s 

contributions to Claimant’s pension. It would also result in a windfall for Claimant in 

violation of Section 204(a) of the Act 

 

Although this matter did not involve a merger governed by Section 1929 of the Business 

Corporation Law of 1988, the principle applied that the surviving corporation succeeds to 

both the rights and liabilities of the constituent corporation. 

 

 Section 204(a) of the Act provides that the benefits from a pension plan to the extent 

funded by the employer directly liable for the payment of compensation which are 

received by an employee shall also be credited against the amount of the employee’s 

disability benefits. 

 

The party seeking to change the status quo in a workers’ compensation case bears the 

burden of proof. When the change to the status quo is a reduction due to pension offset, 

the employer bears the burden of proving the extent to which it funded the pension plan 

in question. 
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Stepp v. WCAB(Fairpoint Communications, Inc.) No. 2270 C.D. 2013 (Decision by Judge 

Leavitt, September 10, 2014) 9/14 
 

 

DEATH BENEFITS 

 

 The claimant was not entitled to Widow benefits based upon the doctrine of Common-

Law Marriage where the claimant decedent allegedly entered into a Common-Law 

marriage in Wyoming in 2003, a State that did not recognize Common-Law marriage, 

and did not begin to live in Pennsylvania until 2009, which was four years after the 

Pennsylvania Legislature passed  P.L. 954 (Act 144), which amended Section 1103 of the 

Marriage Law pertaining to common-law marriage and provides:  

 

No common-law marriage contracted after January 1, 2005, shall be valid. 

Nothing in this part shall be deemed or taken to render any common-law 

marriage otherwise lawful and contracted on or before January 1, 2005 

invalid.(emphasis added) 

 

This is because an “otherwise lawful” Common-Law Marriage would exclude 

recognition of a parties alleged Common Law Marriage entered into in a state that did not 

recognize Common-law marriage prior to January 1, 2005.   

 

This holding is consistent with the courts prior holdings that the phrase “otherwise 

lawful” refers to “any of various reasons that previously might have rendered such a 

marriage unlawful”. 

 

 Marriage is a civil contract.  

 

Historically, there were two forms of marriage: ceremonial and common law.  

 

A common-law marriage could only be created by an exchange of words in the present 

tense establishing a marriage contract, or in other words, the legal relationship of husband 

and wife. A common-law marriage did not require any specific or magic words. All that 

was needed is proof of an agreement to enter into the legal relationship of marriage.  

 

In November 2004, the General Assembly enacted Act 144, which amended 23 Pa. C.S. 

§1103 by abolishing common-law marriage as of January 1, 2005. However, Section 

1103 included a grandfather clause for otherwise lawful common-law marriages 

contracted on or before January 1, 2005. 

 

Bret Cooney (deceased) - Amanda Serrano v. WCAB (Patterson UTI, Inc.), No. 1681 

C.D. 2013 (Decision by Judge Simpson, June 12, 2014) 6/14 
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EVIDENCE 
. 

 The WCJ did not commit an error of law by affording the job description probative value 

entered into evidence without objection. 

 

This is because hearsay evidence, admitted without objection, will be given its natural 

probative effect and may support a finding if it is corroborated by any competent 

evidence in the record. 

 

 Hearsay is defined as a ‘statement, other than one made by the declarant while testifying 

at the trial or hearing offered in evidence to prove the truth of the matter asserted. It has 

long been established that hearsay evidence, properly objected to, is not competent 

evidence to support a finding whether or not corroborated by other evidence. However, 

hearsay evidence, admitted without objection, will be given its natural probative effect 

and may support a finding if it is corroborated by any competent evidence in the record. 

 

Furnari  v. WCAB (Temple Inland and Chartis/AIG/ESIS), No. 1171 C.D. 2013 

(Decision Judge Covey, April 10, 2014) 4/14 

 
 

 The Pa. Supreme Court affirms the Commonwealth Court and holds that an adverse 

inference about a claimant’s immigration status cannot be drawn by the WCJ solely from 

a Claimant’s invocation of his Fifth Amendment right against self-incrimination. 

 

This is because the invocation of this right does not, by itself, constitute substantial 

evidence to support the WCJ’s finding that Claimant was not a United States citizen, and 

was not otherwise authorized to work in this country. 

 

The inference to be drawn from a party's failure to testify serves to corroborate the 

evidence produced by the opposing party. A party could not satisfy its burden of proof in 

a civil cause solely through reliance on the defendant's failure to testify. 

 

In this matter the Claimant’s invocation of his Fifth Amendment right against self-

incrimination did not relieve Employer of its burden to present independent 

and probative evidence regarding Claimant’s citizenship status and his corresponding 

employment eligibility.  

 

             Kennett Square Specialties v. WCAB (Cruz) No. 69 MAP 2012 (Decision by Justice 

Todd, July 21, 2014) 7/14 

 

FEE REVIEW 

 

 The Bureau’s Medical Fee Review Section lacked jurisdiction to determine whether 

entity that filed a Fee Review was a medical provider.  
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Since the Bureau lacked jurisdiction to consider the Insurers challenge to its Medical Fee 

Review Section’s fee determination based upon Insurer’s argument that the moving entity 

was not a Medical Provider, the Medical Fee Review Section lacked jurisdiction to act 

upon the merits of the moving entities Fee Review Applications. 

This is because Fee Review is designed to be a simple process with a very narrow scope 

limited to determining the relatively simple matters of amount or timeliness of payment 

for medical treatment.  This would include disputes over the amount of payment where 

the medical fee has not been calculated in accordance with the compensation fee schedule 

or medical billing protocols. 

The Fee Review process presupposes that liability has been established. In cases in which 

liability for a particular treatment is at issue, the claimant, not the medical provider, must 

pursue compensation before a WCJ in the regular course. Accordingly, a Fee Review 

proceeding is not undertaken to determine liability for a particular treatment. 

In fact, Regulation 127.255 directs the Bureau to return a fee Review Application as 

prematurely filed if the insurer “denies liability for the alleged work injury” or “has filed 

a request for utilization review of the treatment.” Since the Insurer in this matter disputed 

the provider’s identity the Bureau should have dismissed the applications as prematurely 

filed. 

Selective Insurance V. Bureau of Workers' Compensation Fee Review Hearing Office 

(The Physical Therapy Institute), No. 613 C.D. 2013 (Decision by Judge Leavitt, February 4, 

2014) 2/14  

 An employer’s Answer to a Civil Action is admissible to a Workers’ Compensation 

proceeding because a WCJ may consider prior inconsistent statements when assessing 

witness credibility. 

 

Marazas v. WCAB(Vitas Healthcare Corporation), No. 337 C.D. 2014 (Decision by 

Judge Simpson, August 11, 2014) 8/14 

 

HEARINGS 

 A claim petition will not be dismissed for lack of prosecution without evidence of 

prejudice to the employer unless the evidence shows that the claimant’s counsel is “not 

trying” to advance the case. 

The WCJ improperly dismissed claimant’s Claim Petition for failure to timely depose his 

medical expert where no prejudice was shown to employer and part of the delay was 

caused by claimant counsels discovery that claimant’s treating physician would not 

testify in the litigation and upon obtaining a new expert and scheduling the deposition the 
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deposition was postponed at the request of employer counsel who was waiting receipt of 

his IME report. 

  

 It is within the WCJ’s discretion to control his/her docket by ordering parties to comply 

with litigation in a timely manner.” If they do not comply, the WCJ may close the record 

and preclude the submission of evidence, provided he first warns the parties that the 

record will close. Nevertheless, a WCJ’s dismissal of a petition for lack of prosecution 

can be set aside for abuse of discretion. 

 

Wagner, II. v. WCAB (Ty Construction Co., Inc.) No. 1202 C.D. 2013 (Decision by Judge 

Leavitt, January 3, 2014) 1/14 

HEART AND LUNG ACT 

 

 An employer cannot subrogate for paid Heart and Lung benefits against the claimant’s 

recovery against a third party tortfeasor whose negligence resulted in a motor vehicle that 

caused an injury to the claimant, who was a public safety employee notwithstanding the 

fact that the employer filed a NCP that stated,       ”Claimant received salary continuation 

in lieu of PA Workers’ compensation for period of lost time under the City of 

Philadelphia’s Heart and Lung Act.” 

 

This is because under Section 1722 of the Motor Vehicle Financial Responsibility Law a 

Claimant is precluded from recovering the amount of benefits paid under the Heart and 

Lung Act from the responsible tortfeasors. There can be no subrogation out of an award 

that does not include these benefits. Likewise, because the tort recovery cannot, as a 

matter of law, include a loss of wages covered by Heart and Lung benefits, Claimant did 

not receive a double recovery of lost wages or medical bills. 

 

 

The NCP, which was issued unilaterally by Employer, does not transform Heart and 

Lung benefits into workers’ compensation; they are separate. 

 

Stermel v. WCAB (City of Philadelphia), No. 2121 C.D. 2013 ( Decision by Judge 

Leavitt, November 13, 2014) 11/14 

 

IRE 

 If a claimant appeals the change in total benefit status within 60 days of receipt of notice, 

he may challenge the IRE on its merits. After 60 days, the IRE is beyond challenge. 

However, the claimant may obtain a new impairment evaluation. If that evaluation shows 

an impairment rating of 50% or greater, then the claimant may file a petition to change 

his disability status back to total. 

 

Therefore a 2005 IRE Determination of 11% Impairment was not disturbed the fact the 

claimant in 2012 successfully amended the NCP to go from sole recognition of low back 
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strain to include “chronic radiculopathy and post-laminectomy syndrome; chronic low 

back pain; and depression”. This is because the Petition to Review the IRE was filed four 

years following the date IRE was performed. Once 60 days passed, it became fixed and 

beyond challenge. Following expiration of 60 days the burden shifted to Claimant to 

prove that the addition of depression to the NCP rendered him at least 50% impaired. 

 Section 306(a.2) requires an IRE to be conducted in accordance with the “most recent 

edition of the American Medical Association ‘Guides to the Evaluation of Permanent 

Impairment.’” The “most recent edition” is the edition that was in effect when the IRE 

was conducted. 

 

Wingrove V. WCAB(Allegheny Energy), No. 1151 C.D. 2013 (Decision by Judge Leavitt, 

January 3, 2014) 1/14 

 Pursuant to Section 306(a.2) of the Act, the physician performing IREs must be “active in 

clinical practice for at least twenty hours per week”. Because Section 306(a.2)(1) requires 

that the IRE be by a physician … who is active in clinical practice for at least twenty 

hours per week, an IRE performed by a physician who does not have a “clinical practice” 

cannot support a modification of a claimant’s disability status. 

 

Therefore IRE performed by physician, though chosen and certified by the Bureau to 

perform IRE’s pursuant to the employer’s timely request, was invalid where the 

physician’s practice, as of the date of the IRE, solely consisted workers’ compensation 

independent medical examinations, workers’ compensation IREs, physical examinations 

for certification and qualification requirements, utilization reviews and peer reviews. It 

was not relevant that the Physician maintained an active clinical practice of 20 hours per 

week when she initially was approved by the Bureau as a certified IRE physician because 

she no longer maintained an active clinical practice of at least 20 hours per week when 

the IRE was performed. 

 Recognizing that the invalidity of the IRE was not caused by Employer, Employer could 

therefore be entitled to obtain a new IRE nunc pro tunc, if the invalidation of IRE 

deprived it of automatic relief under Section 306(a.2) (1) or otherwise prevented it from 

obtaining the same relief with a new RE. 

 

 Though the Act does not define “Clinical practice” the Bureau has addressed this issue 

and defined the term “active in clinical practice” in its impairment rating regulations. 

Bureau Regulation 123.103 provides that “for the purposes of this subchapter, the phrase 

‘active in clinical practice’ means the act of providing preventive care and the evaluation, 

treatment and management of medical conditions of patients on an ongoing basis. 
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The Regulations language, “preventive care and the evaluation, treatment and 

management of medical conditions of patients,” which is both conjunctive and references 

patients as an essential aspect of the practice, requires that the physician’s work involve 

some connection to the care or treatment of patients in order to constitute a “clinical 

practice.”  

Clinical Practice mandates that the physician’s practice relate to patient treatment care. 

This broad requirement may be satisfied by treatment or management of injuries as a 

panel physician hired by the patient’s employer or workers’ compensation insurer. 

Evaluation or diagnosis of patients for purposes of recommending or referring for 

medical treatment by other physicians can likewise constitute clinical practice because it 

is a part of the treatment and care of patients. 

Verizon Pennsylvania Inc., v. WCAB (Ketterer), No. 1188 C.D. 2013 (Decision by Judge 

Colins, March 12, 2014) 3/14 

 

 The WCJ’s rejection of the employer’s Petition for Modification based upon an IRE of 

10% premised upon the WCJ’s rejection of the IRE’s doctors testimony that the claimant 

had reached MMI because of reliance upon the testimony of claimant’s medical expert 

who testified in defense against Employer’s Petition to Modify a NCP and Claimant’s 

Petition to Review an NCP  was not supported by competent evidence because: 

 

1) Claimant’s medical expert, who testified in defense a Petition to Review the NCP and 

in support of claimant’s Petition to Review the NCP, did not offer an opinion of 

whether the claimant had reached MMI as defined by AMA Guides; 

2) Claimant’s medical expert last saw the claimant four months before the IRE took 

place; 

3) Claimant’s medical expert treats the claimant will palliative care and the AMA 

Guides specifically state that maximum medical improvement “can be determined if 

recovery has reached the stage where symptoms … can be managed with palliative 

measures that do not alter the underlying impairment substantially….” 

4) Claimant’s medical expert was treating Claimant for lumbar radiculopathy and 

spondylosis, which the WCJ specifically found not to be work-related and refused to 

add to the NCP.  

 

Per the fourth rational, only the impairment “resulting from the compensable injury” is to 

be considered, while “non-work-related impairment” is irrelevant and must not be 

included in the impairment rating. Necessarily, maximum medical improvement applies 

only to the compensable work injury for purposes of the IRE. 

 

 Maximum medical improvement is not the same as full recovery. 

 

Maximum Medical Improvement refers to a status where patients are as good as they are 

going to be from the medical and surgical treatment available to them. It can also be 
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conceptualized as a date from which further recovery or deterioration is not anticipated, 

although over time (beyond 12 months) there may be some expected change. 

 

Thus, MMI represents a point in time in the recovery process after an injury when further 

formal medical or surgical intervention cannot be expected to improve the underlying 

impairment. Therefore, MMI is not predicated on the elimination of symptoms and/or 

subjective complaints.  

 

Also, MMI can be determined if recovery has reached the stage where symptoms can be 

expected to remain stable with the passage of time, or can be managed with palliative 

measures that do not alter the underlying impairment substantially, within medical 

probability. 

 

Arvilla Oilfield Services, Inc. v. WCAB (Carlson), No. 1578 C.D. 2013 (Decision by 

Judge Leavitt, May 20, 2014) 5/14 

 

 

 Where a claimant seeks to rebut competent IRE evidence he or she must present evidence 

of similar character—i.e., evidence of rating evaluations performed only by those persons 

the General Assembly has deemed qualified to engage in rating evaluations—osteopathic 

or medical doctors. 

 

 

 The qualifications to perform IRE’s as set forth the Regulations are as follows: 

 

1. Be licensed in this Commonwealth and certified by an American Board of 

Medical Specialties-approved board or its osteopathic equivalent. 

2. Be active in clinical practice at least 20 hours per week. Active in clinical 

practice” means the act of providing preventive care and the evaluation, treatment 

and management of medical conditions of patients on an ongoing basis. 

3. Meet training and certification requirements which may include, but are not 

limited to, one or more of the following: 

(1) Required attendance at a Departmentally approved training course on the 

performance of evaluations under the AMA “Guides to the Evaluation of 

Permanent Impairment.” 

(2) Certification upon passage of a Departmentally approved examination on the 

AMA “Guides to the Evaluation of Permanent Impairment.” 

(3) Other requirements as approved by the Department. 

 

Therefore, the claimant’s expert who testified on claimant’s behalf in defense against the 

employers Petition for Modification based upon an IRE of 8% was not competent to 

testify and his testimony could not be considered where he was a non-medical expert (in 

this case a psychologist). 

 

 It was not relevant that there was a lack of state-certified IRE professionals in Claimant’s 

geographical area and that this possible factual element resulted in a compromise of 
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Claimant’s due process interests. The regulations require a medical doctor to be certified 

by the Department only when an employer is requesting a claimant to submit to an initial 

IRE. The regulations do not require a claimant to obtain an IRE from a state-certified 

physician, but they do require IREs to be performed by medical or osteopathic 

practitioners. Thus, a claimant need not obtain state-certified doctors to testify regarding 

an IRE. 

 

 The WCJ made an error of law upon finding the employer’s medical expert who testified 

in support of the employer’s Petition for Modification based upon an IRE of under 8% 

where the Jude concluded employer expert’s testimony did not establish that he 

adequately considered all of the guidelines and tables set forth in the Guides, in finding 

that the Claimant suffered from an 8% whole person impairment.  

 

Any such failure is a matter for an opposing party to establish during cross-examination 

of a witness, and any failure of a medical expert to apply pertinent guidelines would 

affect the credibility of such a witness rather than his competency. 

 

The doctor’s testimony would be incompetent if he did not consider all of the facts 

pertinent to claimant’s condition.  

 

Commonwealth of Pennsylvania/DPW Loysville Youth Center and Inservco Insurance 

Services, Inc. v. WCAB (Slessler) No. 99 C.D. 2014( Decision by Judge Brobson, October 30, 

2014) 10/14 

 

JOINDER 

 

 

 Regulation §131.36 states in pertinent part: 

 

 (a) A party desiring to join another defendant to assert a claim relevant to the pending 

petition may do so as a matter of right by filing a petition for joinder. 

 

(b) A petition for joinder shall set forth the identity of employers and insurance carriers 

sought to be joined and the reasons for joining a particular employer or insurance 

carrier as well as the specific facts and the legal basis for the joinder. 

 

 (d) An original and the number of copies specified on the Bureau petition for joinder 

form shall be filed no later than 20 days after the first hearing at which evidence is 

received regarding the reason for which joinder is sought, unless the time is extended by 

the judge for good cause shown. 

 

The regulation states that the twenty-day time period begins when evidence is presented 

regarding the reason for which joinder is sought, not evidence establishing a reason for 

requesting joinder. 
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The 20 day requirement for the finding of the Joinder began to run when the Claimant 

testified to the existence of other parties who likely were, or at least may have been, in a 

contractual relationship with Claimant’s uninsured employer. 

 

Accordingly the WCJ did not err nor abused his discretion upon dismissing the Joinder 

Petition of UEGF where it Joinder was not filed within twenty days of the claimant’s 

testimony, and UEGF did not seek an extension of time in which to do so. 

 

 Although UEGF is not an insurer and is exempted  from being subject to penalties, 

unreasonable contest fees, and certain reporting requirements, the Act expressly provides 

that the “fund shall have all of the same rights, duties, responsibilities and obligations as 

an insurer” and the Regulations regarding the filing of a Joinder Petition would apply to 

it.  

 

 In workers’ compensation proceedings, joinder is governed by 34 Pa. Code §131.36, part 

of the Special Rules of Administrative Practice and Procedure before Workers' 

Compensation Judges.  Joinder is permitted as of right, so long as a petition for joinder is 

filed within the prescribed time period, i.e., no later than twenty days after the first 

hearing at which evidence is presented regarding the reason for which joinder is sought. 

The WCJ may waive or modify the deadline for good cause. The decision to grant or 

deny a petition for joinder is within the discretion of the WCJ. 

 

Pennsylvania Uninsured Employers Guaranty Fund v. WCAB (Dudkiewicz, deceased, 

Builders Prime Window and TH Properties), No. 1540 C.D. 2013 (Decision by JUDGE 

McCullough, April 7, 2014) 4/14 

 

 

JUDICIAL ESTOPPEL 
 

 The employer was not judicially estopped from defending against the claimant’s Claim 

Petition on the basis of Course and Scope of Employment on the basis of its answer to the 

claimant’s Civil Complaint, later withdrawn by the claimant, where the employer, 

seeking immunity from the Civil Suit, alleged that the claimant’s injury occurred in the 

Course and Scope of Employment. 

 

This is because the doctrine of Judicial Estoppel provides that a party to an action is 

estopped from assuming a position inconsistent with his or her assertion in a previous 

action, if his or her contention was successfully maintained. Accordingly, judicial 

estoppel is properly applied only if the court concludes the following: (1) that the 

appellant assumed an inconsistent position in an earlier action; and (2) that the appellant's 

contention was “successfully maintained” in that action. 

 

Settlement of a claim, despite binding the parties and ending an action, does not equal 

“successfully maintain.” The “successfully maintain” element of judicial estoppel based 

on the action of a decision-maker, not the actions of the parties.  
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Accordingly, the Claimant’s act of voluntarily withdrawing his civil action means he did 

not successfully maintain his Civil Action, meaning Judicial Estoppel does not apply.  

 

Marazas v. WCAB(Vitas Healthcare Corporation), No. 337 C.D. 2014 (Decision by 

Judge Simpson, August 11, 2014) 8/14 

 

JURISDICTION 

 

 Section 305.2 of the Act, which permits the invocation of jurisdiction for injuries 

occurring out-of-state provides, in pertinent  part: 

 

(a) If an employe, while working outside the territorial limits of this State, suffers 

an injury on account of which he, or in the event of his death, his dependents, 

would have been entitled to the benefits provided by this act had such injury 

occurred within this State, such employe, or in the event of his death resulting 

from such injury, his dependents, shall be entitled to the benefits provided by this 

act, provided that at the time of such injury: 

 

(1) His employment is principally localized in this State, or 

 

(2) He is working under a contract of hire made in this State in employment not 

principally localized in any state, or 

 

(3) He is working under a contract of hire made in this State in employment 

principally localized in another state whose workmen's compensation law is not 

applicable to his employer 

 

 Although the claimant’s contract of hire was in Pennsylvania, the WCJ did not commit an 

error of law by finding that the claimant’s principle place of employment was in New 

York and New York conferred jurisdiction , notwithstanding the fact that the claimant 

worked as a union laborer out of Local 1451 in Latrobe, Pennsylvania, the employer’s 

main connection to New York was that it was working on a New York project and the 

claimant had worked for employer intermittently on several prior occasions.  

 

This is because the claimant, prior to his injury, was specifically hired by employer to 

work on a job in New York and claimant suffered his injury in New York. 

 

 Pursuant to Section 305.2(a) (1) and (d) (4) (i) of the Act, upon determining whether a 

claimant regularly works at a place of business within that state, one must consider 

whether the claimant worked at that location as a rule and not as an exception.  

 

In this matter the evidence supported the WCJ’s findings that Claimant worked 

exclusively at the New York job site after undergoing a week of training needed to start 

that job. 
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 The fact that the claimant had worked for employer at approximately 30 to 50 jobs over 

a four or five-year period in Pennsylvania and West Virginia prior to his alleged work 

injury did not establish a continuous employment relationship for purposes of 

determining where Claimant’s employment was principally localized. This is because 

Claimant had a break in his employment with employer of several months during which 

he performed work for two other employers. 

 

 Section 305.2 (d) (4) provides, in pertinent part: 

 

A person’s employment is principally localized in this or another state when (i) 

his employer has a place of business in this or such other state and he regularly 

works at or from such place of business, or (ii) having worked at or from such 

place of business, his duties have required him to go outside of the State not over 

one year, or (iii) if clauses (1) and (2) foregoing are not applicable, he is 

domiciled and spends a substantial part of his working time in the service of his 

employer in this or such other state. 

 

An employer is not required to own or lease property to have a place of business under 

Section 305.2 of the Act. The fact that claimant reported to employer’s job site in New 

York for several months and it was undisputed claimant was expected to work at least 40 

hours per week at the New York Site was sufficient to show the employer had a place of 

business in New York out of which claimant regularly worked.  

 

In order for Section 305.2(d)(4)(ii) of the Act to indicate that Claimant’s employment 

was principally localized in Pennsylvania, Claimant must have regularly worked in 

Pennsylvania and have been required by employment to temporarily travel outside 

Pennsylvania for not more than one year. 

 

 Upon analyzing Section 305.2(3) of the Act, since it is claimant’s burden of proof to 

establish jurisdiction in Pennsylvania for his workers’ compensation claim the claimant 

failed to show he was not entitled to Workers’ Compensation under the New York Act 

where he presented no proof as to the inapplicability of New York workers’ 

compensation law. 

 

Greenawalt v. WCAB (Bristol Environmental, Inc.) No. 1894 C.D. 2013 (Decision by 

Judge Simpson, May 12, 2014) 5/14 

 

 

LOSS OF USE 

 

 Consistent with Section 306(c) (21) of the Act two or more specific losses resulting from 

the same injury are to be paid consecutively and not concurrently.  

 

Section 306(c) (21) provides: 

 

   For the loss of, or permanent loss of the use of 
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any two or more such members, not constituting total 

disability, sixty-six and two-thirds per centum of wages 

during the aggregate of the periods specified for each. 

 

 A claimant can choose to receive specific loss benefits rather than total disability benefits 

 

 It is true that pursuant to Section 306(c) (23) of the Act the Board has the discretion to 

determine that specific loss benefits are superior to total disability benefits in certain 

situations. 

 

In those cases where courts have explored the parameters of the Board’s discretion under 

Section 306(c) (23), that discretion has encompassed the discretionary power 1) to limit 

the presumption of total disability for bilateral losses; and 2) to determine that a claimant 

with a bilateral loss is entitled to specific loss benefits where those benefits prove to be 

more advantageous than total disability benefits. 

 

However, that latter type of discretion has never been construed to mean that benefits for 

multiple specific losses arising from the same injury be paid concurrently in order to 

maximize weekly benefits 

 

Fields v. WCAB (City of Philadelphia), No. 42 C.D. 2014 (Decision by Judge Leadbetter, 

November 14, 2014) 11/14 

 

MEDICAL BILLS 

 

 The employer was obliged to pay the amount of the subrogation lien for medical directly 

to the Non-Occupational Health Care Insurer (Highmark) and or its collection agency 

(Healthcare Recoveries) and not to the claimant because the Non-Occupational Health 

Care Insurer asserted it’s  subrogation right, for the payment of medical bills it had made, 

during the litigation of the underlying Claim Petition that was found compensable. 

 

This holding in this case was distinguished from the holding of Frymiare v. Workers’ 

Compensation Appeal Board (D. Pileggi & Sons), 524 A.2d 1016 (Pa. Cmwlth. 1987) 

where the court held that claimant was entitled to be paid directly the amount of medical 

expenses incurred because an employer must still pay medical expenses to a claimant 

even if a third-party, such as Highmark in this case, has already defrayed the cost but has 

not asserted its subrogation rights. 

 

The holding in this case was distinguished from the holding in Frymiare because in this 

case, in contrast to the Non-Occupational Health Care Insurer in Frymiare, Claimant 

submitted into evidence a letter from Healthcare Recoveries stating that Highmark had a 

subrogation lien for the awarded medical expenses. By contrast, in Frymiare the Non-

Occupational Health Care Insurer had not asserted it’s lien during the underlying 

litigation.  
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 The second paragraph of section 319 of the Act provides: 

 

Where an employe has received payments for the disability or medical expense 

resulting from an injury in the course of his employment paid by the employer or 

an insurance company on the basis that the injury and disability were not 

compensable under this act in the event of an agreement or award for that injury 

the employer or insurance company who made the payments shall be subrogated 

out of the agreement or award to the amount so paid, if the right to subrogation is 

agreed to by the parties or is established at the time of hearing before the referee 

or the board. 

 

Under the provisions of Section 319 of the Act no subrogation is due unless claimed. 

Subrogation rights under the second paragraph of section 319 are not self-executing and a 

party asserting such rights must exercise reasonable diligence in protecting its interest. A 

party asserting subrogation rights must do so during the pendency of the claim 

proceedings. 

 

Evans v. WCAB(Highway Equipment and Supply Company), No. 2252 C.D. 2013 

(Decision by Judge McCullough, June 30, 2014) 

 

 

 The employer did not violate the Act where it stopped paying medical bills that were the 

subject matter of a UR Request where the claimant argued the violation was premised 

upon the fact that the URO did not notice claimant’s counsel on the Utilization Review 

Determination Face Sheet.  

 

This is because, although Section of the Regulation127.476 (c) requires that the URO’s 

Face Sheet be served upon the attorneys for the parties, if known, Section 127.476 

imposes no service requirement on Employer. Rather, the plain language of this section, 

including its title, imposes the requirement on the URO to serve the determination on all 

of the parties. 

 

Because Section 127.476 does not impose a service requirement on Employer, Claimant 

could not establish that Employer violated the Act or its regulations solely based upon the 

violation of section 127.476 by its cessation of the payment of the claimant’s medical 

bills that were the subject matter of the Utilization Review Request.  

 

Marek v. WCAB (Logistics Express, Inc.) No. 2128 C.D. 2013 (Decision by Judge 

McCullough FILED: July 16, 2014) 7/14 

 

 

 Services provided by non-licensed medical providers are  only compensable if they are 

provided under the supervision of or upon referral by a licensed practitioner.   

 

Ayurvedic treatments, which consist of massages and oil treatment,  received in India 

were not compensable where there was no evidence that the claimant, a LPN, was trained 
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in massage therapy or that she exercised supervisory control over the practitioners in 

India or in any way guided them during the provision of Ayurvedic treatments. Therefore 

the claimant failed to establish either that the Ayurvedic services were provided under the 

supervision of, or upon referral or prescription from, a licensed Pennsylvania health care 

practitioner. 

 

 The services of a massage therapist, who is not licensed or otherwise authorized by the 

Commonwealth to provide health services, are not reimbursable under the Act, even if the 

services are prescribed by a health care provider.  

 

Babu, v. WCAB (Temple Continuing Care  Center) 166 C.D. 2014 (Decision by Judge 

Colins, September 15, 2014) 9/14 

 
 

MEDICAL TESTIMONY 

 In general, a physician is competent to testify as to specialized areas of medicine even 

though he or she is not a specialist or certified in those areas. Objections to such 

testimony generally go to the weight of the evidence. In addition, it is well established 

that “greater credence may be given to the testimony of a treating physician than to a 

physician who examines simply to testify for litigation purposes. 

 

Therefore the WCJ did not commit an error of law by finding claimant’s medical experts 

opinion credible that the claimant had sustained totally disabling work injuries to her 

vocal cord in the nature of muscle tension dysphonia from voice overuse and an 

exacerbation of her pre-existing lupus although the claimant’s medical expert was is no 

longer board-certified in internal medicine and that she is not an expert in psychology, 

rheumatology, cardiology or otolaryngology. 

School District of Philadelphia v. WCAB (Hilton), No. 598 C.D. 2013 (Decision by Judge 

Leadbetter, January 7, 2014) 1/14 

 The claimant’s medical expert’s testimony was competent to support Claimant’s Claim 

Petition seeking ongoing benefits even though the expert could comment upon the 

claimant’s status since his last exam. This is because a claimant’s medical expert is not 

required to be an eyewitness to the claimant’s disability throughout the pendency of a 

Claim Petition and a WCJ is free to rely on a claimant’s testimony in determining the 

chronological length of disability. 

 

 The WCJ did not commit an error by not suspending claimant’s compensation, upon 

granting claimant’s Claim Petition, where claimant’s medical expert testified that he 

anticipated that Claimant would be able to return to work in the future.  
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This is because a medical expert’s speculative testimony is insufficient basis for a WCJ’s 

finding of fact 

 

Pennsylvania Uninsured Employers Guaranty Fund v. WCAB (Bonner and Fitzgerald) 

No. 300 C.D. 2013 (Decision by Judge McCullough, February 12, 2014) 2/14 

 

 Where a claimant seeks to rebut competent IRE evidence he or she must present evidence 

of similar character—i.e., evidence of rating evaluations performed only by those persons 

the General Assembly has deemed qualified to engage in rating evaluations—osteopathic 

or medical doctors. 

 

The qualifications to perform IRE’s are as follows: 

 

4. Be licensed in this Commonwealth and certified by an American Board of 

Medical Specialties-approved board or its osteopathic equivalent. 

5. Be active in clinical practice at least 20 hours per week. Active in clinical 

practice” means the act of providing preventive care and the evaluation, treatment 

and management of medical conditions of patients on an ongoing basis. 

6. Meet training and certification requirements which may include, but are not 

limited to, one or more of the following: 

(1) Required attendance at a Departmentally approved training course on the 

performance of evaluations under the AMA “Guides to the Evaluation of 

Permanent Impairment.” 

(2) Certification upon passage of a Departmentally approved examination on the 

AMA “Guides to the Evaluation of Permanent Impairment.” 

(3) Other requirements as approved by the Department. 

 

Therefore, the claimant’s expert who testified on claimant’s behalf in defense against the 

employers Petition for Modification based upon an IRE of 8% was not competent to 

testify and his testimony could not be considered where he was a non-medical expert (in 

this case a psychologist). 

 

 The WCJ made an error of law upon finding the employer’s medical expert who testified 

in support of the employer’s Petition for Modification based upon an IRE of under 8% 

where the Jude concluded employer expert’s testimony did not establish that he 

adequately considered all of the guidelines and tables set forth in the Guides, in finding 

that the Claimant suffered from an 8% whole person impairment.  

 

Any such failure is a matter for an opposing party to establish during cross-examination 

of a witness, and any failure of a medical expert to apply pertinent guidelines would 

affect the credibility of such a witness rather than his competency. 

 

The doctor’s testimony would be incompetent if he did not consider all of the facts 

pertinent to claimant’s condition.  
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Commonwealth of Pennsylvania/DPW Loysville Youth Center and Inservco Insurance 

Services, Inc. v. WCAB (Slessler) No. 99 C.D. 2014( Decision by Judge Brobson, October 30, 

2014) 10/14 
 

 

MEDICAL TREATMENT 

 

 Services provided by non-licensed medical providers are  only compensable if they are 

provided under the supervision of or upon referral by a licensed practitioner.   

 

Ayurvedic treatments, which consist of massages and oil treatment,  received in India 

were not compensable where there was no evidence that the claimant, a LPN, was trained 

in massage therapy or that she exercised supervisory control over the practitioners in 

India or in any way guided them during the provision of Ayurvedic treatments. Therefore 

the claimant failed to establish either that the Ayurvedic services were provided under the 

supervision of, or upon referral or prescription from, a licensed Pennsylvania health care 

practitioner. 

 

 The services of a massage therapist, who is not licensed or otherwise authorized by the 

Commonwealth to provide health services, are not reimbursable under the Act, even if the 

services are prescribed by a health care provider.  

 

Babu, v. WCAB (Temple Continuing Care  Center) 166 C.D. 2014 (Decision by Judge 

Colins, September 15, 2014) 9/14 

 

MODIFICATION 

 In order for an employer to modify a claimant’s benefits under Section 413 of the Act the 

employer must demonstrate with medical evidence that the claimant’s current physical 

condition has changed since the time of the last disability adjudication. The necessary 

change in condition has been defined as any change in the claimant’s physical well-being 

that affects his ability to work. It can be the total recovery from an illness or merely that 

the symptoms have subsided.  

 

Thus, where modification based upon earning capacity is sought, it is not necessary to 

demonstrate that a claimant’s diagnoses have changed since the last proceeding, but only 

that his symptoms have improved to the point where he is capable of gainful 

employment.  

 

 A diagnosis of malingering can be a sufficient change in condition as a matter of law to 

support a modification of benefits if it leads the medical expert to conclude that the 

claimant’s disability or ability to work has changed. 

Simmons v. WCAB (Powertrack International), No. 2168 C.D. 2013 ( Decision by Judge 

Leadbetter, July 24, 2014) 7/14 

 



37 
 

NOTICE OF ABILITY OF RETURN TO WORK 

 Section 306(b)(3), which guides the issuance of the Notice of Ability to Return to Work 

(LIBC-757),  presumes that the injury has caused a disability, a claim has been 

acknowledged as compensable and that the employer seeks to reduce its existing liability 

by decreasing the amount of benefits it has to pay.  

Employer was not required to provide Claimant with a Notice of Ability to Return to 

Work in the context of the “claim petition setting.” The notice is part of the earning 

power assessment process and is required when an employer seeks to change a claimant’s 

status quo to partial disability by modification or suspension of payments on the basis of 

medical evidence. 

Therefore, the WCJ did not commit an error of law upon granting the claimants Claim 

Petition for a closed period and then suspending her compensation based upon a 

reassignment to a less stressful school within her restrictions where claimant was not 

receiving benefits at the time of the job offer and no litigation was taking place and a 

Notice of Compensation Denial had been issued. 

In this matter the burden on Claimant, who had filed a Claim Petition, was to show the 

duration of her disability, and she simply did not establish that it continued beyond the 

date her reassignment to a less stressful school would have taken place. .Accordingly, the 

requirement for issuance of the Notice of Ability to Return to Work (LIBC-757) was not 

triggered. 

 The legislature created the notice requirement in Act 57 to be used as part of the earning 

power assessment process.  Specifically, the notice is required when an employer seeks to 

change a claimant’s status quo to partial disability by modification or suspension of 

payments on the basis of medical evidence. Further, the clear purpose of Section 306(b) 

(3) is to require the employer to share new medical information about a claimant’s 

physical capacity to work and its possible impact on existing benefits. 

 

School District of Philadelphia v. WCAB (Hilton), No. 598 C.D. 2013 (Decision by Judge 

Leadbetter, January 7, 2014) 1/14 

PENALTY 

 The employer did not violate the Act where it stopped paying medical bills that were the 

subject matter of a UR Request where the claimant argued the violation was premised 

upon the fact that the URO did not notice claimant’s counsel on the Utilization Review 

Determination Face Sheet.  

 

This is because, although Section of the Regulation127.476 (c) requires that the URO’s 

Face Sheet be served upon the attorneys for the parties, if known, Section 127.476 

imposes no service requirement on Employer. Rather, the plain language of this section, 
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including its title, imposes the requirement on the URO to serve the determination on all 

of the parties. 

 

Because Section 127.476 does not impose a service requirement on Employer, Claimant 

could not establish that Employer violated the Act or its regulations solely based upon the 

violation of section 127.476 by its cessation of the payment of the claimant’s medical 

bills that were the subject matter of the Utilization Review Request.  

 

Marek v. WCAB (Logistics Express, Inc.) No. 2128 C.D. 2013 (Decision by Judge 

McCullough FILED: July 16, 2014) 7/14 

 

PLEADINGS 

- 

 Strictness of pleadings is not required in workers’ compensation matters. Therefore, the 

employer did not waive the issue of compensability of Ayurvedic therapy by failing to 

expressly plead the defense. 

 

Babu, v. WCAB (Temple Continuing Care  Center) 166 C.D. 2014 (Decision by Judge 

Colins, September 15, 2014) 9/14 

 

PSYCHIATRIC CLAIM   
 

 Pennsylvania Supreme Court vacates and remands Commonwealth Court decision that 

held that where the clamant worked in a state liquor store in a high crime neighborhood 

the claimant was not subject to abnormal working conditions where employer provided 

Claimant with training on workplace violence – some of which was specifically geared 

toward robberies and thefts – as well as “pamphlets and educational tools on the handling 

of a robbery”, which the Commonwealth Court reasoned meant the Claimant should have 

anticipated being robbed at gunpoint. The Commonwealth Court had further reasoned 

that given the frequency Employer’s stores had been robbed and the proximity of the 

recent incidents, robberies of liquor stores is a normal condition of retail liquor store 

employment in today’s society. 

 

The cases is remanded for reconsideration of Payes v. Workers' Compensation Appeal 

Board (State Police), 79 A.3d 543, 552 (Pa. 2013) (holding that, because psychic injury 

cases are highly fact-sensitive, a reviewing court must give deference to the fact finding 

functions of the WCJ and limit review to determining whether the WCJ's findings of fact 

are supported by the evidence). 

 

It will be recalled in Payes the Pennsylvania Supreme Court reversed the Commonwealth 

Court and affirmed the WCJ’s award of benefits and held claimant, who was a state 

trooper, suffered a compensable psychiatric injury, diagnosed as posttraumatic stress 

disorder, where he struck and killed a woman who, dressed entirely in black, who 

intentionally stepped in front of his car while he was traveling on Interstate 81 resulting 

in the death to the woman and where, following the accident the Police Officer attempted 
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to resuscitate the woman through mouth-to-mouth resuscitation notwithstanding the fact 

that woman was bleeding profusely from the mouth.  

 

PA Liquor Control Board V. WCAB(Kochanowicz), No. 779 MAL 2011(Per Curiam, 

February 12, 2014) 2/14 

 

 Substantial evidence is such relevant evidence a reasonable person might find sufficient 

to support the WCJ’s findings. In determining whether a finding of fact is supported by 

substantial evidence, this Court must consider the evidence as a whole, view the evidence 

in a light most favorable to the party who prevailed before the WCJ, and draw all 

reasonable inferences which are deducible from the evidence in favor of the prevailing 

party. 

 

Therefore, the WCJ’s granting of the claimant’s Claim Petition was not supported by 

substantial evidence where the WCJ granted the claimant’s petition based upon finding, 

amongst other things, that the claimant began crying uncontrollably after having a 

meeting concerning the hanging of a noose at the work place, yet the record reflected that 

the clamant actually cried uncontrollably after a meeting to discuss a co-employee who 

would not work under the claimant because the claimant was unsafe in cranes. 

 

The WCJ’s findings were also not supported by substantial evidence where she found the 

testimony of the claimant’s medical expert credible as supported by the facts of the case 

where that expert did not testify and made no reference to the alleged noose incident of 

the use of the “N” word”. 

 

 In psychic injury cases, the record must contain unequivocal medical testimony to 

establish the causal connection between the injury and employment. Due to the highly 

subjective nature of mental injuries, an injury’s occurrence and cause must be specifically 

delineated. A claimant seeking benefits for a psychic injury must meet a higher standard 

for causation by proving that (1) he suffered a psychic injury and (2) his psychic injury 

was more than a subjective reaction to normal working conditions, i.e., his working 

conditions were ‘abnormal.’ 

 

A doctors reference to claimant’s reference to Claimant’s stress reaction and atypical 

depression after experiencing “stressful and overwhelming work conditions” is not 

substantial evidence that abnormal working conditions existed, or that Claimant’s 

condition resulted from those working conditions which the WCJ referred to as abnormal 

where the factual predicate did not provide substantial evidence that abnormal working 

conditions existed.  

 

In this matter none of the claimant’s medical evidence specifically delineated the cause of 

Claimant’s injury, or proved that Claimant’s “injury was more than a subjective reaction 

to normal working conditions.” 

 

Frog, Switch & Manufacturing Company v. WCAB (Johnson), No. 149 C.D. 

2014(Decision by Judge Covey, December 4, 2014) 12/14 
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 The Commonwealth Court reverses it prior decision after its decision was vacated and   

remanded by the Supreme Court for reconsideration in light of Payes v. Workers’ 

Compensation Appeal Board ([PA] State Police) 79 A.3d 543, 552 (Pa.  2013) and now 

finds that the WCJ’s findings described “a singular, extraordinary event occurring during 

Claimant’s work shift” that caused Claimant’s psychiatric injury and those findings 

supported the WCJ’s legal conclusion that Claimant, who was robbed by a masked man 

brandishing two guns and had a gun put to his head while managing employer’s liquor 

store, established that the specific armed robbery here was not a normal working 

condition. 

 

The fact that the claimant received training involving workplace violence and that 

robberies had occurred at Employer’s other locations does not in and of itself render the 

armed robbery a normal working condition where the evidence indicated that robbery 

was an unusual event and the mental injury was the result of an “a singular extraordinary 

event”. 

 

 Where a claimant seeks WC benefits via Claim Petition, Claimant has the initial burden 

of proving that he has suffered a mental injury within the course and scope of his 

employment, and the injury results in a loss of earning power, i.e., disability. 

 

However if the claim alleges mental injury due to mental stimulus the Claimant next has 

the additional burden of proving that the mental injury he has suffered is other than a 

subjective reaction to normal working conditions. 

 

 A claimant must produce objective evidence which is corroborative of his subjective 

description of the working conditions alleged to have caused the psychiatric injury.  

 

Because psychiatric injuries are by nature subjective, if a claimant has met his burden of 

proving the existence of a psychiatric injury, he cannot rely solely upon his own account 

of working environment to sustain his burden of proving that the injury was not caused 

by a subjective reaction to normal working conditions.  

 

A claimant’s burden of proof to recover benefits for a psychiatric injury is therefore 

twofold;  

 

First, he must prove by objective evidence that he has suffered a psychiatric injury; and  

 

Second, he must prove that such injury is other than a subjective reaction to normal 

working conditions. Even if the claimant adequately identifies actual (not merely 

perceived or imagined) employment events which have precipitated psychiatric injury, 

the claimant must still prove the events to be abnormal before he can recover. 

 

 The question of whether working conditions are normal is a mixed question of law and 

fact.  
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Thus appellate review of this question a two-step process of reviewing the factual 

findings and then the legal conclusion. 

 

First step- Issues of Fact- The means whether the claimant was subjected to abnormal 

working conditions must be evaluated on a case-by-case basis because certain mixed 

questions are more heavily weighted toward fact, while others are more heavily weighted 

toward law.  

 

The WCJ finding as to the specific facts of the alleged incident is an issue of fact, to 

which deference must be given by the appellate courts. The review of the WCJ’s factual 

findings is limited to determining whether they are supported by the evidence and these 

findings may be overturned only if they are arbitrary and capricious. 

 

Where the WCJ issues findings in favor of the claimant, the appellate court reviewing 

this evidence must make all reasonable inferences deducible therefrom in the light most 

favorable to Claimant. 

 

Second Step- Abnormal working conditions- The issue of whether the claimant has 

established ‘abnormal working conditions’ is a question of law 

 

For actual working conditions to be considered abnormal, they must be considered in the 

context of specific employment. 

 
When considering the question of whether a working condition is normal, while there is 

no bright line test or generalized standard, Pa. Supreme Court has provided multiple 

iterations of a standard that can be employed, such as requiring the claimant to establish 

that he was subject to conditions to which an employee in his position is not normally 

subject,” and that his is a “reaction to a highly unusual and singular event.” 

 

The factual finding of “a singular, extraordinary event” can be the factual predicate for 

the legal finding of an abnormal working condition.  

 

Abnormal working condition cases must focus on the particular incident in question when 

determining whether that incident was a “singular extraordinary event,” even where the 

claimant is employed in a highly stressful or dangerous position. 

 

 Certain events are considered normal working conditions associated with employment, 

such as the loss of employment, an offer of a position with less responsibility, the 

retroactive application of performance standards followed by a negative performance 

evaluation, or a promotion with more responsibility, and mental injuries caused by such 

events are not compensable under the Act. 

 

PA Liquor Control Board v. WCAB (Kochanowicz), No. 760 C.D. 2010(Decision by 

Cohn Jubelirer, December 30, 2014) 12/14 
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REASONED DECISION 

 

 The WCJ is permitted to reject uncontroverted evidence. However, if the WCJ chooses to 

do so, she must comply with the following requirement in Section 422(a) of the Act: 

 

Uncontroverted evidence may not be rejected for no reason or for an irrational 

reason; the WCJ must identify that evidence and explain adequately the reasons 

for its rejection. 

 

 

Arvilla Oilfield Services, Inc. v. WCAB (Carlson), No. 1578 C.D. 2013 (Decision by 

Judge Leavitt, May 20, 2014) 5/14 

 

 The reasoned decision requirement in Section 422(a) of the Act does not permit a party to 

challenge or second-guess the WCJ’s reasons for credibility determinations. Unless made 

arbitrarily or capriciously, a WCJ’s credibility determinations will be upheld on appeal.  

 

A capricious disregard of evidence occurs only when the fact-finder deliberately ignores 

relevant, competent evidence. Capricious disregard, by definition, does not exist where 

the WCJ expressly considers and rejects the evidence. Williams. The fact that a WCJ may 

not reiterate and/or pass specific review upon any particular line or portion of testimony 

does not necessarily constitute a capricious disregard thereof. The reasoned decision 

requirement is simply that the WCJ must articulate some objective reasoning to facilitate 

appellate review of the same.” 

 

Ace Wire Spring and Form Company v. WCAB (Walshesky), No. 1916 C.D. 2013 

(Decision by Judge Covey, June 10, 2014) 6/14 

 

 

 The WCJ did not issue a reasoned decision where she dismissed claimant’s Petition to 

Review a Utilization Review Determination premised upon her finding that the URO 

examiner and Independent UR Examiner appointed by the WCJ credibly opined that the 

contested physical therapy was not reasonable or necessary because there was no 

evidence that Claimant had objectively or functionally improved. 

 

This is because functional improvement is not required for palliative medical treatment to 

be deemed reasonable and necessary and, in the context of assessing whether the 

treatment was palliative, the WCJ also failed to make any credibility findings with 

respect to Claimant’s testimony about his positive response to treatment. 

 

 In the context of denying a Petition Seeking Review of a UR Determination the WCJ’s 

decision was also not reasoned where upon issue a finding assessing Claimant’s treating 

physician, the WCJ simply stated that his opinions were “not convincing,” with 



43 
 

absolutely no explanation as to why. The WCJ’s lack of elucidation was problematic 

because the treaters clinical observations of Claimant’s response to treatment conflicted 

with the employer’s expert observations, and the WCJ did not state why the URO 

examiner and Independent UR Examiner were more convincing. 

 

 

 The Reasoned Decision provision of section 422(a) of the Act requires some articulation 

of the actual objective basis for the WCJ’s credibility determination for the decision to be 

a ‘reasoned’ one that facilitates effective appellate review. 

 

While the WCJ is the sole arbiter of credibility and evidentiary weight, he or she must 

provide an adequate basis for rejecting or accepting a witness’s testimony when the 

witness does not testify live before the WCJ.  

 

Objective factors that may support a WCJ’s credibility determination include whether the 

expert’s opinion is based on erroneous factual assumptions; whether the expert had less 

interaction with the claimant; whether the expert has a bias or interest in the matter; and 

whether the expert is more or less qualified than the opposing party’s expert. 

 

Cucchi v. WCAB (Robert Cucchi Painting, Inc.) No. 108 C.D. 2014 (Decision by Judge 

Friedman , July 17, 2014) 7/14 
 

 

REINSTATEMENT 

 

 Where the employer issued a Medical Only NCP but paid the Claimant salary 

continuation in lieu of compensation and medical expenses, Medical Only NCP 

constituted a de facto NCP. 

 

Accordingly, the claimant’s subsequent petition seeking benefits was to be construed as a 

Petition for Reinstatement and not a Claim Petition. 

 

 Where there is both a documented work-related injury, either by adjudication or 

acceptance by a document such as an NCP and that injury gives rise to a disability, i.e. 

loss of earning power, the proper burden of proof is that of a reinstatement petition. In the 

absence of both or either of these prongs, the burden of proof is that of a claim petition. 

 

Generally, a claimant seeking reinstatement must prove that through no fault of his own, 

his disability is again adversely affected by the work injury, and the disability giving rise 

to the original claim continues. 

 

 In the absence of the filing of a Petition for Termination or Suspension but it the context 

of the litigation of Claimant’s Petition for Reinstatement a WCJ has authority to 

suspend/terminate a claimant’s benefits where doing so would not be prejudicial to the 

claimant, i.e., the claimant is put on notice that a suspension/termination is possible and is 

given the opportunity to defend against it. 
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 In the context of employer’s defense against claimant’s Petition for Reinstatement 

Employer has satisfied its burden that suitable employment was available where the 

record is replete with evidence that Employer made a good faith effort to return Claimant 

to productive employment by creating a modified-duty job specifically tailored to 

Claimant’s physical restrictions, and the WCJ expressly rejected the Claimant’s 

testimony that the job exceeded his/her limitations.  

 

Furnari  v. WCAB (Temple Inland and Chartis/AIG/ESIS), No. 1171 C.D. 2013 

(Decision Judge Covey, April 10, 2014) 4/14 
 

 Although the testimony established that Claimant’s inability to perform his assignments 

in his post injury position of writer-producer was not caused by any physical restrictions, 

the analysis for reinstatement must focus on his restrictions when he returned to work at 

his pre-injury position of writer producer, not his post-injury position. 

 

Therefore the relevant inquiry upon determining whether there is a presumption of 

disability upon determining causation is whether the claimant was able to perform his 

pre-injury job. 

 

The WCJ therefore committed an error of law by determining the claimant was required 

to demonstrate a causal connection between his layoff (loss of earnings) and his 

continued disability. 

 

As causation is presumed, the burden shifted to Employer to prove that Claimant’s loss in 

earnings was not caused by his work injury. 

 

The employer may meet this burden by showing that the claimant’s loss of earnings was, 

in fact, caused by the claimant’s bad faith rejection of available work within the relevant 

required medical restrictions or by some circumstance barring receipt of benefits that is 

specifically described under provisions of the Act or in the Court’s decisional law. 

 

In the context of a layoff, an employer may meet this burden by showing bad faith or 

misconduct on behalf of Claimant that was responsible for the discharge. Generally, 

absent bad faith, the consequences of discharge are not allocated to a claimant. 

 

In this matter the claimant was laid off due to poor job performance of his post injury 

modified job. Unsatisfactory work performance alone does not suffice to deprive 

Claimant of reinstatement of benefits. The standard an employer must meet to show “lack 

of good faith” or “bad faith” underlying a discharge is not that of willful misconduct. 

Rather, the court has emphasized “if claimant shows he would if he could, the bad faith 

threshold is not met.” 

 

In the context of a layoff for unsatisfactory work performance, loss of earnings is 

presumed to relate to the work injury when a claimant is terminated from a modified or 

light-duty position. The fact that Claimant was subsequently reassigned to a less 

physically demanding position does not alter the result. 
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 A claimant seeking reinstatement of suspended benefits must prove that:  

 

(1) His earning power is once again adversely affected by the work-related injury; 

and,  

(2) The disability that gave rise to the original claim continues. 

 

Once the claimant meets this burden, the burden shifts to the party opposing 

reinstatement to show that the claimant’s loss in earnings is not caused by the disability 

arising from the work injury.  

 

 Under a suspension of benefits, in contrast to a termination, an employer remains 

responsible for the consequences of a work injury. This is because the injury is presumed 

to continue, yet a claimant suffers no related loss of income.  

Accordingly, a claimant may be entitled to a presumption of causation between the work 

injury and later loss of income. 

 

A claimant is only entitled to the presumption of causation when he returns to work under 

suspension with restrictions, that is, returns to a modified or light-duty position. If a 

claimant can still perform the pre-injury job despite his restrictions, he has the burden of 

proving causation. 

 

 Further, it is relevant whether the restrictions required modification of the duties 

Claimant performed in his pre-injury job. Restrictions that “do not require any job 

modification” do not trigger the presumption of causation. 

 

 As to the second element, that the disability that gave rise to the original claim continued, 

a claimant may satisfy his burden as to continuation of his work injury through his own 

testimony.  

 

When a claimant does not return to his pre-injury job, and is then laid off from the 

modified duty job, the law presumes the layoff and attendant loss of earnings is 

attributable to the continued injury, shifting the burden to an employer to rebut the 

presumption.  

 

Conversely, where a claimant returns to his pre-injury position, and works under a 

suspension without restrictions, and is then laid off, a claimant must affirmatively 

establish the work injury caused the loss of earnings 

 

Dougherty v. WCAB (QVC, Inc.) No. 386 C.D. 2014(Decision by Judge Simpson, 

October 14, 2014) 10/14 
 

RETIREMENT 

 

 The claimant had not voluntarily removed herself from the work force requiring the 

suspension of her indemnity benefits where the claimant, as found by the WCJ, was not 
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receiving a pension from Employer, had not applied for retirement, was receiving Social 

Security Disability Benefits and testified credibly that she had not looked for two years 

prior to the employer’s filing of its petition because “it was very depressing”.  

 

This is because there is no presumption of retirement arising from the fact that a claimant 

seeks or accepts a pension, much less a disability pension; rather, the worker’s 

acceptance of a pension entitles the employer only to a permissive inference that the 

claimant has retired. 

 

Such an inference, if drawn, is not on its own sufficient evidence to establish that the 

worker has retired – the inference must be considered in the context of the totality of the 

circumstances.  

 

The WCJ must also evaluate all of the other relevant and credible evidence before 

concluding that the employer has carried its burden of proof. 

 

An employer cannot rely solely on a claimant’s failure to seek work to prove voluntary 

retirement from the workforce, as an employer has a duty to make job referrals until a 

claimant voluntarily retires. 

 

In this matter, based upon the totality circumstance test, the WCJ found that claimant had 

not voluntarily removed herself from the work force based upon the WCJ’s acceptance of 

claimant’s testimony that she had a desire to work, did look for work but was unable to 

find employment within her restrictions and had not accepted a retirement pension. 

 

 The receipt of Social Security Disability Benefits does not create the presumption in and 

of itself that the claimant has retired from the workforce.  

 

This is because under Social Security Disability is defined to include those who are 

unable “to engage in any substantial gainful activity” because of a medically 

determinable impairment which lasts for twelve months and is so severe that the 

individual “is not only unable to do his previous work but cannot, considering his age, 

education, and work experience, engage in any other kind of substantial gainful work 

which exists in the national economy. 

 

Thus, the receipt Of Social Security Disability Benefits is actually not evidence that a 

person voluntarily withdrew from the workforce, but, rather, is evidence that the person’s 

impairment took that person out of the labor market. 

 

Keene v. WCAB (Ogden Corporation), No. 1421 C.D. 2010 (Decision by Judge 

Friedman, June 4, 2014) 6/14 

 

SOCIAL SECURITY 

 

 The claimant had not voluntarily removed herself from the work force requiring the 

suspension of her indemnity benefits where the claimant, as found by the WCJ, was not 
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receiving a pension from Employer, had not applied for retirement, was receiving Social 

Security Disability Benefits and testified credibly that she had not looked for two years 

prior to the employer’s filing of its petition because “it was very depressing”.  

 

This is because there is no presumption of retirement arising from the fact that a claimant 

seeks or accepts a pension, much less a disability pension; rather, the worker’s 

acceptance of a pension entitles the employer only to a permissive inference that the 

claimant has retired. 

 

Such an inference, if drawn, is not on its own sufficient evidence to establish that the 

worker has retired – the inference must be considered in the context of the totality of the 

circumstances.  

 

The WCJ must also evaluate all of the other relevant and credible evidence before 

concluding that the employer has carried its burden of proof. 

 

An employer cannot rely solely on a claimant’s failure to seek work to prove voluntary 

retirement from the workforce, as an employer has a duty to make job referrals until a 

claimant voluntarily retires. 

 

In this matter, based upon the totality circumstance test, the WCJ found that claimant had 

not voluntarily removed herself from the work force based upon the WCJ’s acceptance of 

claimant’s testimony that she had a desire to work, did look for work but was unable to 

find employment within her restrictions and had not accepted a retirement pension. 

 

 The receipt of Social Security Disability Benefits does not create the presumption in and 

of itself that the claimant has retired from the workforce.  

 

This is because under Social Security Disability is defined to include those who are 

unable “to engage in any substantial gainful activity” because of a medically 

determinable impairment which lasts for twelve months and is so severe that the 

individual “is not only unable to do his previous work but cannot, considering his age, 

education, and work experience, engage in any other kind of substantial gainful work 

which exists in the national economy. 

 

Thus, the receipt of Social Security Disability Benefits is actually not evidence that a 

person voluntarily withdrew from the workforce, but, rather, is evidence that the person’s 

impairment took that person out of the labor market. 

 

Keene v. WCAB (Ogden Corporation), No. 1421 C.D. 2010 (Decision by Judge 

Friedman, June 4, 2014) 6/14 

 

STATUTORY EMPLOYER 

 

 Although the Statutory Employer provision at Section 302(a) of the Act references  its 

applicability to “the removal, excavation or drilling of soil, rock or minerals, or (ii) the 
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cutting or removal of timber from lands”,  Section 302(a) of the Act is not limited to 

scenarios involving the movement of soil, rocks, minerals, or timber.  

 

Section 302(a), on its terms, also pertains to contractual delegations of aspects of an 

employer’s regular or recurrent business activities. 

 

Therefore, the defendant, who was a licensed realtor and investor and did construction 

rehabilitation work on residential properties, was found liable as statutory employer 

pursuant to Section 302(a) of the Act where he hired a person, who did not have workers’ 

compensation, to perform Construction work on a property that he was rehabbing and 

that person hired the claimant who was injured performing the job on the rehab. 

 

 Although the defendant was a licensed realtor, the WCJ did not err in finding that 302(a) 

was applicable because rehab was a regular part of his business where the record 

reflected that he was in the business of rehabilitating properties for resale and that he 

hired the person who hired the claimant to perform work that was a regular part of his 

business. 

 

 A workers’ compensation Claimant must satisfy the criteria set forth in either Section 

302(a) or Section 302(b) Act in order to hold an entity liable as a statutory employer. As 

distinguished from Section 301(b), Section 302(a) does not require a claimant to 

demonstrate that the alleged statutory employer occupied or exercised control over the 

premises where the injury occurred. 

 

Zwick v. WCAB (Popchocoj), No. 428 C.D. 2014 (Decision by Judge Friedman, 

December 11, 2014) 12/14 

 

 

 The Pa. Supreme Court reverses the Superior Court and holds that Conventional 

subcontractors are dependent contractors, not independent ones, for purposes of Sections 

203 and 302(b) of the Act.  

 

The Act does not sanction an exception to the statutory employment concept for 

subcontractors’ principal-employees. 

 

Whether the plaintiff acted in a personal or corporate capacity, his 

relationship with the owner here was a derivative one, arising per a 

conventional subcontract with a general contractor and therefore he was a statutory 

employee. 

 

Therefore the General Contractor retained the statutory employer defense against a 

liability suit filed by the plaintiff, a Pennsylvania corporation of which the plaintiff was 

the sole shareholder and an employee, despite the fact the plaintiff was an independent 

contractor  who was subcontracted to perform work by the General Contractor prior to his 

work injury.  
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Earl PATTON and Sharon Patton, h/w, Appellees v. WORTHINGTON ASSOCIATES, 

INC., Appellant. No. 32 MAP 2013.(Decision by Mr. Justice Saylor, March 26, 2014) 

 
 

SUBROGATION 

 

 Pennsylvania law and Section 319 of the Act applied to the employer’s right to 

subrogation where the claimant was a Pennsylvania resident and received workers 

compensation, including moneys paid pursuant to a subsequent Compromise and Release 

Agreement entered into pursuant to the Pa. WC Act, although the claimant’s motor 

vehicle accident occurred in Delaware and the claimant’s third party action was litigated 

in Delaware.  

 

Pennsylvania was the state with the most significant contacts to the workers’ 

compensation claim because it was the state that regulated the employer’s insurance 

policy under which the employer made workers’ compensation payments pursuant the Pa. 

Act.  
 

This is consistent with case law that states in choice of law cases where a claimant has 

received workers’ compensation, the most significant, and likely determinative, contact is 

the WC law the parties utilized.   

 

 Although the motor vehicle accident occurred in Delaware, the underlying controversy 

was not about the motor vehicle accident itself but, rather, the dispute was over the nature 

of Employer’s right to recapture the WC monies it paid to Claimant under the Pa. Act.  

 

Claimant choose to avail herself of the Act, Employer has paid her benefits pursuant to 

the Act, and up until this point all of the litigation concerning Claimant’s receipt of WC 

benefits has been in Pennsylvania and pursuant to the Act. 

 

 In the context of a subrogation lien, the burden is on Claimant to demonstrate that alleged 

medical payments were not for care rendered to Claimant for the work injury where 

Employer, upon asserting its subrogation lien, includes payments it asserts were for 

medical bills for care rendered to Claimant for the work injury. 

 

 An Employer’s list of payments, which sets forth each payment in detail as to date paid; 

payee name; amount paid; and type of payment, such as attorney’s fees, ambulance fees, 

hospital bills, physical therapy bills, etc., constitutes such relevant evidence as a 

reasonable person might accept as adequate to support the conclusion, i.e., substantial 

evidence, that Employer paid these amounts in association with Claimant’s WC claim. 

 

 Pursuant to the plain language of Section 319, subrogation is automatic and by its terms, 

admits no express exceptions, equitable or otherwise.  Generally, the right to subrogation 

is statutorily absolute and can be abrogated only by choice. To establish its right to 

subrogation, the employer must demonstrate that it was compelled to make payments due 

to the negligence of a third party and that the fund against which the employer seeks 

subrogation was for the same injury for which the employer is liable under the Act. 
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Thus, if Employer has satisfied its burden of proving its entitlement to subrogation and 

the amount of its lien, equity will not act to limit those rights. 
 

Young v. WCAB (Chubb Corporation and Federal Insurance Company), No. 

1432 C.D. 2013(Decision by Judge Cohn Jubelirer, March 10, 2014) 3/14 
 

 

 The employer was obliged to pay the amount of the subrogation lien for medical directly 

to the Non-Occupational Health Care Insurer (Highmark) and or its collection agency 

(Healthcare Recoveries) and not to the claimant because the Non-Occupational Health 

Care Insurer asserted it’s  subrogation right, for the payment of medical bills it had made, 

during the litigation of the underlying Claim Petition that was found compensable. 

 

This holding in this case was distinguished from the holding of Frymiare v. Workers’ 

Compensation Appeal Board (D. Pileggi & Sons), 524 A.2d 1016 (Pa. Cmwlth. 1987) 

where the court held that claimant was entitled to be paid directly the amount of medical 

expenses incurred because an employer must still pay medical expenses to a claimant 

even if a third-party, such as Highmark in this case, has already defrayed the cost but has 

not asserted its subrogation rights. 

 

The holding in this case was distinguished from the holding in Frymiare because in this 

case, in contrast to the Non-Occupational Health Care Insurer in Frymiare, Claimant 

submitted into evidence a letter from Healthcare Recoveries stating that Highmark had a 

subrogation lien for the awarded medical expenses. By contrast, in Frymiare the Non-

Occupational Health Care Insurer had not asserted it’s lien during the underlying 

litigation.  

 

 The second paragraph of section 319 of the Act provides: 

 

Where an employe has received payments for the disability or medical expense 

resulting from an injury in the course of his employment paid by the employer or 

an insurance company on the basis that the injury and disability were not 

compensable under this act in the event of an agreement or award for that injury 

the employer or insurance company who made the payments shall be subrogated 

out of the agreement or award to the amount so paid, if the right to subrogation is 

agreed to by the parties or is established at the time of hearing before the referee 

or the board. 

 

Under the provisions of Section 319 of the Act no subrogation is due unless claimed. 

Subrogation rights under the second paragraph of section 319 are not self-executing and a 

party asserting such rights must exercise reasonable diligence in protecting its interest. A 

party asserting subrogation rights must do so during the pendency of the claim 

proceedings. 
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Evans v. WCAB(Highway Equipment and Supply Company), No. 2252 C.D. 2013 

(Decision by Judge McCullough, June 30, 2014) 

 

 An employer cannot subrogate for paid Heart and Lung benefits against the claimant’s 

recovery against a third party tortfeasor whose negligence resulted in a motor vehicle that 

caused an injury to the claimant, who was a public safety employee notwithstanding the 

fact that the employer filed a NCP that stated,       ”Claimant received salary continuation 

in lieu of PA Workers’ compensation for period of lost time under the City of 

Philadelphia’s Heart and Lung Act.” 

 

This is because under Section 1722 of the Motor Vehicle Financial Responsibility Law a 

Claimant is precluded from recovering the amount of benefits paid under the Heart and 

Lung Act from the responsible tortfeasors. There can be no subrogation out of an award 

that does not include these benefits. Likewise, because the tort recovery cannot, as a 

matter of law, include a loss of wages covered by Heart and Lung benefits, Claimant did 

not receive a double recovery of lost wages or medical bills. 

 

 

The NCP, which was issued unilaterally by Employer, does not transform Heart and 

Lung benefits into workers’ compensation; they are separate. 

 

Stermel v. WCAB (City of Philadelphia), No. 2121 C.D. 2013 ( Decision by Judge 

Leavitt, November 13, 2014) 11/14 

 

SUBSTANTIAL EVIDENCE 

 

 Substantial evidence is such relevant evidence a reasonable person might find sufficient 

to support the WCJ’s findings. In determining whether a finding of fact is supported by 

substantial evidence, this Court must consider the evidence as a whole, view the evidence 

in a light most favorable to the party who prevailed before the WCJ, and draw all 

reasonable inferences which are deducible from the evidence in favor of the prevailing 

party. 

 

Therefore, the WCJ’s granting of the claimant’s Claim Petition was not supported by 

substantial evidence where the WCJ granted the claimant’s petition based upon finding, 

amongst other things, that the claimant began crying uncontrollably after having a 

meeting concerning the hanging of a noose at the work place, yet the record reflected that 

the clamant actually cried uncontrollably after a meeting to discuss a co-employee who 

would not work under the claimant because the claimant was unsafe in cranes. 

 

The WCJ’s findings were also not supported by substantial evidence where she found the 

testimony of the claimant’s medical expert credible as supported by the facts of the case 

where that expert did not testify and made no reference to the alleged noose incident of 

the use of the “N” word”. 
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Frog, Switch & Manufacturing Company v. WCAB (Johnson), No. 149 C.D. 

2014(Decision by Judge Covey, December 4, 2014) 12/14 

 

SUPERSEDEAS FUND REIMBURSEMENT 

 The test to determine whether a subsequent Compromise and Release Agreement (C&R) 

moots a pending appeal of a prior ruling by a WCJ or WCAB is whether the Agreement 

“settled the exact issue raised” in the appeal. 

A C&R entered into by the parties did not moot employers pending appeal of the wage 

issue resulting from the WCJ’s prior granting of a Claim Petition where the language of 

the C&R clearly indicated the parties’ intent that the C&R Agreement was executed to 

resolve amicably only Employer’s termination petition as to future benefits.  

Therefore, the issue of whether Employer overpaid past indemnity benefits due to an 

erroneously-calculated AWW was not settled by the C&R Agreement, which, by its 

terms, related only to claims that Claimant may have pursued for additional and unpaid 

past, present, and future benefits. 

Accordingly, employer was entitled to the granting of its Application for Supersedeas 

Fund Reimbursement when its appeal was subsequently granted.  

 H.A. Harper Sons, Inc. v. WCAB (Sweigart),No. 861 C.D. 2013 ( Decision by Judge 

Brobson, January 3, 2014) 1/14 

 

 In the absence of the filing of a Petition for Termination or Suspension but it the context 

of the litigation of Claimant’s Petition for Reinstatement a WCJ has authority to 

suspend/terminate a claimant’s benefits where doing so would not be prejudicial to the 

claimant, i.e., the claimant is put on notice that a suspension/termination is possible and is 

given the opportunity to defend against it. 

 

Furnari  v. WCAB (Temple Inland and Chartis/AIG/ESIS), No. 1171 C.D. 2013 

(Decision Judge Covey, April 10, 2014) 4/14 

 

SUSPENSION  

 

 The claimant had not voluntarily removed herself from the work force requiring the 

suspension of her indemnity benefits where the claimant, as found by the WCJ, was not 

receiving a pension from Employer, had not applied for retirement, was receiving Social 

Security Disability Benefits and testified credibly that she had not looked for two years 

prior to the employer’s filing of its petition because “it was very depressing”.  

 

This is because there is no presumption of retirement arising from the fact that a claimant 

seeks or accepts a pension, much less a disability pension; rather, the worker’s 
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acceptance of a pension entitles the employer only to a permissive inference that the 

claimant has retired. 

 

Such an inference, if drawn, is not on its own sufficient evidence to establish that the 

worker has retired – the inference must be considered in the context of the totality of the 

circumstances.  

 

The WCJ must also evaluate all of the other relevant and credible evidence before 

concluding that the employer has carried its burden of proof. 

 

An employer cannot rely solely on a claimant’s failure to seek work to prove voluntary 

retirement from the workforce, as an employer has a duty to make job referrals until a 

claimant voluntarily retires. 

 

In this matter, based upon the totality circumstance test, the WCJ found that claimant had 

not voluntarily removed herself from the work force based upon the WCJ’s acceptance of 

claimant’s testimony that she had a desire to work, did look for work but was unable to 

find employment within her restrictions and had not accepted a retirement pension. 

 

Keene v. WCAB (Ogden Corporation), No. 1421 C.D. 2010 (Decision by Judge 

Friedman, June 4, 2014) 6/14 

 

 In order for an employer to modify a claimant’s benefits under Section 413 of the Act the 

employer must demonstrate with medical evidence that the claimant’s current physical 

condition has changed since the time of the last disability adjudication. The necessary 

change in condition has been defined as any change in the claimant’s physical well-being 

that affects his ability to work. It can be the total recovery from an illness or merely that 

the symptoms have subsided.  

 

Thus, where modification based upon earning capacity is sought, it is not necessary to 

demonstrate that a claimant’s diagnoses have changed since the last proceeding, but only 

that his symptoms have improved to the point where he is capable of gainful 

employment.  

 

 A diagnosis of malingering can be a sufficient change in condition as a matter of law to 

support a modification of benefits if it leads the medical expert to conclude that the 

claimant’s disability or ability to work has changed. 

 

Simmons v. WCAB (Powertrack International), No. 2168 C.D. 2013 ( Decision by Judge 

Leadbetter, July 24, 2014) 7/14 
 

 

 A claimant is no longer entitled to be paid compensation premised upon concurrent 

wages where following the injury the claimant no longer worked for the concurrent 

employer due to a voluntary resignation that was not related to the work injury.  
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Therefore, the WCJ committed an error upon denying the employer’s Petition for 

Suspension where the claimant wrote a letter of resignation to her concurrent employer 

August 2, 2006 indicating she was resign due to personal reasons with the intention to 

resign on December 31, 2006, e-mailed her concurrent employer email dated November 

4, 2006 she was going to voluntarily resign her teaching position because she wanted to 

go back to school and complete her Masters in Nursing effective December 31, 2006 and 

the suffered a work injury, during the period she was still concurrently employed on 

November 24, 2006.  

The fact that the claimant indicated in her resignation that she would be available to work 

for the concurrent employer again in fall 2007 did not preclude the employers entitlement 

to a suspension because claimant resigned from her concurrent employment prior to her 

work injury and did so without the guarantee of being rehired in the future. 

The claimant was entitled to wages based upon concurrent employment on the date of the 

injury but she was not longer entitled to wages based upon the same concurrent 

employment at the date of her effective resignation, which was December 31, 2006. 

 Section 413 of the Act allows an employer to suspend workers’ compensation benefits 

when an employee quits voluntarily because the employee’s loss of earnings was not 

caused by her injury, but by her voluntary decision to abandon employment. 

 

Keller v. WCAB (UPMC Presbyterian Shadyside), No. 370 C.D. 2014 (Decision by Judge 

McGinley, December 15, 2014) 12/14 

 
 

TERMINATION 

 In the absence of the filing of a Petition for Termination or Suspension but it the context 

of the litigation of Claimant’s Petition for Reinstatement a WCJ has authority to 

suspend/terminate a claimant’s benefits where doing so would not be prejudicial to the 

claimant, i.e., the claimant is put on notice that a suspension/termination is possible and is 

given the opportunity to defend against it. 

 

Furnari  v. WCAB (Temple Inland and Chartis/AIG/ESIS), No. 1171 C.D. 2013 

(Decision Judge Covey, April 10, 2014) 4/14 

 

UNDOCUMENTED WORKER 
 

 

 The Pa. Supreme Court affirms the Commonwealth Court and holds that an adverse 

inference about a claimant’s immigration status cannot be drawn by the WCJ solely from 

a Claimant’s invocation of his Fifth Amendment right against self-incrimination. 
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This is because the invocation of this right does not, by itself, constitute substantial 

evidence to support the WCJ’s finding that Claimant was not a United States citizen, and 

was not otherwise authorized to work in this country. 

 

The inference to be drawn from a party's failure to testify serves to corroborate the 

evidence produced by the opposing party. A party could not satisfy its burden of proof in 

a civil cause solely through reliance on the defendant's failure to testify. 

 

In this matter the Claimant’s invocation of his Fifth Amendment right against self-

incrimination did not relieve Employer of its burden to present independent 

and probative evidence regarding Claimant’s citizenship status and his corresponding 

employment eligibility.  

 

 A Claimant who has filed a Claim Petition does not have the burden of proof to establish 

his employment eligibility/immigration status under federal immigration law. Therefore 

the WCJ committed an error of law by suspending the claimant’s compensation based 

upon his immigration status where the employer presented no independent evidence of 

Claimant’s work eligibility status, nor was there any other evidence of record on this 

point. 

 

The claimant only carries the burden of proof of establishing two things: (1) he or she 

was injured while in the course of employment, and (2) the injury resulted in a loss of 

earning power. 

 

Once the claimant fulfills his burden in support of his Claim Petition the burden shifts to 

the employer, to produce evidence that Claimant’s benefits on the basis that his loss of 

earning power was not related to his work-related injury. The employer is not required to 

file a Petition for Suspension during the litigation of the Claim Petition.  

 

This is because in the context of a Claim Petition the WCJ may simultaneously adjudicate 

an employer’s request to suspend any benefits for which the judge determines the 

claimant is eligible. The Employer’s failure to file a formal suspension petition does not 

preclude the WCJ from also considering, after making a determination that Claimant was 

eligible for benefits, whether Employer was nevertheless, entitled to a suspension of 

those benefits.  

 

Therefore, once claimant establishes that a work-related injury prevents a return to the 

time of injury job, a loss of earnings capacity is established. Once such a loss has been 

demonstrated, the claimant should generally be entitled to benefits, unless the employer 

can demonstrate that employment is available within the claimant's restrictions or 

continuing disability is not related to the work injury. 

 

             Kennett Square Specialties v. WCAB (Cruz) No. 69 MAP 2012 (Decision by Justice 

Todd, July 21, 2014) 7/14 
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UNINSURED EMPLOYERS GUARANTY FUND 

 

 Although UEGF is not an insurer and is exempted  from being subject to penalties, 

unreasonable contest fees, and certain reporting requirements, the Act expressly provides 

that the “fund shall have all of the same rights, duties, responsibilities and obligations as 

an insurer” and the Regulations regarding the filing of a Joinder Petition would apply to 

it.  

 

Pennsylvania Uninsured Employers Guaranty Fund v. WCAB (Dudkiewicz, deceased, 

Builders Prime Window and TH Properties), No. 1540 C.D. 2013 (Decision by JUDGE 

McCullough, April 7, 2014) 4/14 
 

 

 Pursuant to Section 1603(b) of the Act an injured worker is required to notify the 

Pennsylvania Uninsured Employers Guaranty Fund (Fund) within 45 days after the 

worker knew that the employer was uninsured. This section further provides that no 

compensation shall be paid from the Fund until notice is given and the Department 

determines that the employer failed to voluntarily accept and pay the claim or 

subsequently defaulted on payments of compensation. 

 

Consistent with Section 1603(b), Bureau Regulation 123.802 provides the injured worker 

who seeks benefits from the Fund shall notify the Fund of a claim within 45 days from 

the date upon which the injured worker knew that the employer was uninsured. 

 

Neither Section 1603 of the Act or the Bureau’s Regulations requires the Bureau to issue 

a notice letter to Claimant informing him that the employer did not have workers’ 

compensation insurance to trigger the date from which the 45 days to provide notice to 

the Fund begins. Rather, the issue of whether a claimant “knew” of the lack of coverage, 

which triggers the 45 days to provide notice to the Fund, is a factual determination to be 

made by the WCJ. 

 

Pennsylvania Uninsured Employers Guaranty Fund, v. WCAB (Lyle and Walt & Al’s 

Auto & Towing Service), No. 1421 C.D. 2013 (Decision by Judge Covey, May 12, 2014) 5/14 

 

UTILIZATION REVIEW 

 

• Section 306(f.1)(6)(ii) of the Act provides, in pertinent part:  

 (ii) The utilization review organization shall issue a written report of its findings  and 

 conclusions within thirty (30) days of a request.  

For purposes of calculating the 30-day review period in the Act, a request for Utilization 

Review is considered complete upon the URO’s receipt of pertinent medical records or 

35 days from the assignment of the matter by the Bureau  to the URO, whichever is 

earlier.  
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A URO shall complete its review, and render its determination, within 30 days of a 

completed request for UR. Thus, at latest, a URO has 65 days from the date of 

assignment to  issue a written report. If, however, the URO receives medical records 

before the 35th day following assignment, the due date for the written determination 

would be earlier.  

In this matter where the Employer filed a UR Request of Provider’s treatment on 

September 21, 2010, the URO received those records on October 5, 2010 and the URO 

issued its UR  Determination on  November 15, 2010, the URO did not issue his UR 

Determination within the time frame provided in the Act because it issued its decision 

more than 30 days from October 5,  2010. 

• The failure of the URO to issue its determination within 30 days of receipt of medical 

records from the Bureau, and hence in a timely fashion, does not void the determination. 

Since the requirement is not mandatory and not a directive.  Here, it was not the employer 

that failed to meet a statutory or regulatory deadline in this case. Instead, it was the URO 

to whom the Bureau assigned this matter that failed to issue a timely decision. And while 

a URO’s failure to comply with the Department’s regulation may put the URO at risk of 

losing its authorization to conduct UR review, there is no basis in the Act, the regulations, 

or case law to impose the additional consequence of vacating the URO’s decision as void 

ab initio simply because the URO failed to issue it within the proscribed time period. 

• The Bureau’s regulations make clear that a URO may conclude that treatment is not 

reasonable and necessary when a provider fails to submit records regarding a claimant’s 

treatment.  Implicit in such a provision is the notion that a URO Reviewer requires 

sufficient information regarding the nature of the treatment in order to render a 

recommendation, and that, when a provider fails to submit information with sufficient 

detail regarding the purposes, objectives, and outcome of treatment, a URO Reviewer 

may reach a negative conclusion regarding the need for and reasonableness of treatment 

based on a lack of sufficient information from the provider. The WCJ, in turn, is 

permitted similarly to reach her own negative inferences.  

• Medical treatment may be reasonable and necessary even when it is designed to manage a 

claimant’s symptoms rather than to cure or permanently improve the underlying 

condition; however, the Courts have also recognized that a lack of progress in pain 

improvement is a factor that the WCJ may consider in making the factual determination 

of whether palliative care is reasonable and necessary.  

 The absence of a reasoned approach to manage a claimant’s pain is a relevant factor for a 

 workers’ compensation judge to consider in making a factual determination regarding the 

 necessity of and reasonableness of a provider’s treatment.  

 Womack v. WCAB (The School District of : Philadelphia) No. 1137 C.D. 2013 (Decision 

by Judge Brobson January 14, 2014 ) 1/14 

 

 The employer did not violate the Act where it stopped paying medical bills that were the 

subject matter of a UR Request where the claimant argued the violation was premised 

upon the fact that the URO did not notice claimant’s counsel on the Utilization Review 

Determination Face Sheet.  
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This is because, although Section of the Regulation127.476 (c) requires that the URO’s 

Face Sheet be served upon the attorneys for the parties, if known, Section 127.476 

imposes no service requirement on Employer. Rather, the plain language of this section, 

including its title, imposes the requirement on the URO to serve the determination on all 

of the parties. 

 

Because Section 127.476 does not impose a service requirement on Employer, Claimant 

could not establish that Employer violated the Act or its regulations solely based upon the 

violation of section 127.476 by its cessation of the payment of the claimant’s medical 

bills that were the subject matter of the Utilization Review Request.  

 

Marek v. WCAB (Logistics Express, Inc.) No. 2128 C.D. 2013 (Decision by Judge 

McCullough FILED: July 16, 2014) 7/14 

 

 The WCJ did not issue a reasoned decision where she dismissed claimant’s Petition to 

Review a Utilization Review Determination premised upon her finding that the URO 

examiner and Independent UR Examiner appointed by the WCJ credibly opined that the 

contested physical therapy was not reasonable or necessary because there was no 

evidence that Claimant had objectively or functionally improved. 

 

This is because functional improvement is not required for palliative medical treatment to 

be deemed reasonable and necessary and, in the context of assessing whether the 

treatment was palliative, the WCJ also failed to make any credibility findings with 

respect to Claimant’s testimony about his positive response to treatment. 

 

 In the context of denying a Petition Seeking Review of a UR Determination the WCJ’s 

decision was also not reasoned where upon issue a finding assessing Claimant’s treating 

physician, the WCJ simply stated that his opinions were “not convincing,” with 

absolutely no explanation as to why. The WCJ’s lack of elucidation was problematic 

because the treaters clinical observations of Claimant’s response to treatment conflicted 

with the employer’s expert observations, and the WCJ did not state why the URO 

examiner and Independent UR Examiner were more convincing. 

 

Cucchi v. WCAB (Robert Cucchi Painting, Inc.) No. 108 C.D. 2014 (Decision by Judge 

Friedman , July 17, 2014) 7/14 

 

 

VIOLATION OF POSITIVE WORK ORDER 

 

 Violation of a positive work rule is an affirmative defense to a claim petition. 

 

The employer must prove that: (1) the injury was caused by the rule violation; (2) the 

employee actually knew of the rule; and (3) the rule implicated an activity not connected 

with the employee’s duties. 
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Walter Wetzel, deceased, c/o Walter Wetzel III v. WCAB(Parkway Service Station), No. 

1693 C.D. 2013 (Decision by Judge Cohn Jubelirer, May 27, 2014) 5/14 

 

VOCATIONAL 

  

 A modified-duty job is temporary or of short duration only when it will become 

unavailable on a date certain. 

 

Therefore, the WCJ did not commit an error by suspending claimant’s compensation 

premised upon its denial of claimant’s Petition for Reinstatement although employer 

witness testified the job analysis reflected that Claimant’s job could not be permanently 

modified. This is because there was no record evidence that Employer intended to stop 

accommodating Claimant’s restrictions at any point. 

 

 The WCJ did not commit an error of law by affording the job description probative value 

entered into evidence without objection. 

 

This is because hearsay evidence, admitted without objection, will be given its natural 

probative effect and may support a finding if it is corroborated by any competent 

evidence in the record. 

 

Furnari  v. WCAB (Temple Inland and Chartis/AIG/ESIS), No. 1171 C.D. 2013 

(Decision Judge Covey, April 10, 2014) 4/14 

 

 

 

 The claimant had not voluntarily removed herself from the work force requiring the 

suspension of her indemnity benefits where the claimant, as found by the WCJ, was not 

receiving a pension from Employer, had not applied for retirement, was receiving Social 

Security Disability Benefits and testified credibly that she had not looked for two years 

prior to the employer’s filing of its petition because “it was very depressing”.  

 

This is because there is no presumption of retirement arising from the fact that a claimant 

seeks or accepts a pension, much less a disability pension; rather, the worker’s 

acceptance of a pension entitles the employer only to a permissive inference that the 

claimant has retired. 

 

Such an inference, if drawn, is not on its own sufficient evidence to establish that the 

worker has retired – the inference must be considered in the context of the totality of the 

circumstances.  

 

The WCJ must also evaluate all of the other relevant and credible evidence before 

concluding that the employer has carried its burden of proof. 
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An employer cannot rely solely on a claimant’s failure to seek work to prove voluntary 

retirement from the workforce, as an employer has a duty to make job referrals until a 

claimant voluntarily retires. 

 

In this matter, based upon the totality circumstance test, the WCJ found that claimant had 

not voluntarily removed herself from the work force based upon the WCJ’s acceptance of 

claimant’s testimony that she had a desire to work, did look for work but was unable to 

find employment within her restrictions and had not accepted a retirement pension. 

 

 The receipt of Social Security Disability Benefits does not create the presumption in and 

of itself that the claimant has retired from the workforce.  

 

This is because under Social Security Disability is defined to include those who are 

unable “to engage in any substantial gainful activity” because of a medically 

determinable impairment which lasts for twelve months and is so severe that the 

individual “is not only unable to do his previous work but cannot, considering his age, 

education, and work experience, engage in any other kind of substantial gainful work 

which exists in the national economy. 

 

Thus, the receipt of Social Security Disability Benefits is actually not evidence that a 

person voluntarily withdrew from the workforce, but, rather, is evidence that the person’s 

impairment took that person out of the labor market. 

 

Keene v. WCAB (Ogden Corporation), No. 1421 C.D. 2010 (Decision by Judge 

Friedman, June 4, 2014) 6/14 
 

 In order for an employer to modify a claimant’s benefits under Section 413 of the Act the 

employer must demonstrate with medical evidence that the claimant’s current physical 

condition has changed since the time of the last disability adjudication. The necessary 

change in condition has been defined as any change in the claimant’s physical well-being 

that affects his ability to work. It can be the total recovery from an illness or merely that 

the symptoms have subsided.  

 

Thus, where modification based upon earning capacity is sought, it is not necessary to 

demonstrate that a claimant’s diagnoses have changed since the last proceeding, but only 

that his symptoms have improved to the point where he is capable of gainful 

employment.  

 

 A diagnosis of malingering can be a sufficient change in condition as a matter of law to 

support a modification of benefits if it leads the medical expert to conclude that the 

claimant’s disability or ability to work has changed. 

 

Simmons v. WCAB (Powertrack International), No. 2168 C.D. 2013 ( Decision by Judge 

Leadbetter, July 24, 2014) 7/14 
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WAGES IN LIEU OF COMPENSATION 

 

 Where the employer issued a Medical Only NCP but paid the Claimant salary 

continuation in lieu of compensation and medical expenses, Medical Only NCP 

constituted a de facto NCP. 

 

Accordingly, the claimant’s subsequent petition seeking benefits was to be construed as a 

Petition for Reinstatement and not a Claim Petition. 

 

 Salary continuation does not necessarily discharge an employer from its obligations 

under the Act. Payments in lieu of compensation are ‘any voluntary or informal 

compensation, apart from the Act, paid with the intent to compensate for a work-related 

injury. 

 

It is the intent of payment that is its predominant characteristic. In order to demonstrate 

necessary intent, the burden is upon claimant to show that the monies paid to him were 

paid and received as compensation under the Act and the record must demonstrate that 

such finding is based on substantial evidence. 

 

However, if the claimant is totally disabled and money is being paid in relief of the 

employee’s capacity to labor, it having been determined that the employee is entitled to 

worker’s compensation, the amount paid raises a rebuttable presumption, a sufficient 

inference of an intent to compensate 

 

Thus, under certain specific circumstances, a claimant need not prove the employer’s 

intent concerning its salary continuation. Rather, the burden is on the employer to rebut 

the presumption. 

 

 

Furnari  v. WCAB (Temple Inland and Chartis/AIG/ESIS), No. 1171 C.D. 2013 

(Decision Judge Covey, April 10, 2014) 4/14 
 

 

WAIVER 

 

 Claimant waived the argument that that the employer was not entitled to any offset for 

the portion of disability pension funded by the employer against the claimant’s worker’s 

compensation proceeds because the employer did not first send the claimant Form LIBC-

756, entitled “Employee’s Report of Benefits for Offsets,” before notifying him of its 

intention to take an offset because the claimant failed to raise the issue during the 

litigation of Claimant’s Petition To Review Compensation Offset. 

 

Had Claimant properly raised the issue, Employer would have had the opportunity to 

prove that it did supply the form. Because Claimant did not raise the issue until after the 

record was closed, Employer did not have that chance. 
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Therefore, the WCAB erred by finding, irrespective of the waiver issue, Employer’s 

failure to provide Claimant with a Form LIBC-756 barred its recoupment of the 

overpayment. This is because if an issue is waived, it is waived for all purposes. 

 

City of Pittsburgh, and UPMC Benefit Management Services, Inc. v. WCAB (Wright), No. 

329 C.D. 2013 (Decision by Judge Leavitt, May 1, 2014) 5/14 
 

 

WCJ 

 A claim petition will not be dismissed for lack of prosecution without evidence of 

prejudice to the employer unless the evidence shows that the claimant’s counsel is “not 

trying” to advance the case. 

 

The WCJ improperly dismissed claimant’s Claim Petition for failure to timely depose his 

medical expert where no prejudice was shown to employer and part of the delay was 

caused by claimant counsels discovery that claimant’s treating physician would not 

testify in the litigation and upon obtaining a new expert and scheduling the deposition the 

deposition was postponed at the request of employer counsel who was waiting receipt of 

his IME report. 

  

 It is within the WCJ’s discretion to control his/her docket by ordering parties to comply 

with litigation in a timely manner.” If they do not comply, the WCJ may close the record 

and preclude the submission of evidence, provided he first warns the parties that the 

record will close. Nevertheless, a WCJ’s dismissal of a petition for lack of prosecution 

can be set aside for abuse of discretion. 

 

Wagner, II. v. WCAB (Ty Construction Co., Inc.) No. 1202 C.D. 2013 (Decision by Judge 

Leavitt, January 3, 2014) 1/14 

 

 In the absence of the filing of a Petition for Termination or Suspension but it the context 

of the litigation of Claimant’s Petition for Reinstatement a WCJ has authority to 

suspend/terminate a claimant’s benefits where doing so would not be prejudicial to the 

claimant, i.e., the claimant is put on notice that a suspension/termination is possible and is 

given the opportunity to defend against it. 

 

Furnari  v. WCAB (Temple Inland and Chartis/AIG/ESIS), No. 1171 C.D. 2013 

(Decision Judge Covey, April 10, 2014) 4/14 
 

 

 The WCJ is permitted to reject uncontroverted evidence. However, if the WCJ chooses to 

do so, she must comply with the following requirement in Section 422(a) of the Act: 
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Uncontroverted evidence may not be rejected for no reason or for an irrational 

reason; the WCJ must identify that evidence and explain adequately the reasons 

for its rejection. 

 

Arvilla Oilfield Services, Inc. v. WCAB (Carlson), No. 1578 C.D. 2013 (Decision by 

Judge Leavitt, May 20, 2014) 5/14 
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