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ANSWER 

 

 The sanctions of filing a late answer pursuant to Yellow Freight to a Claim 

Petition did not apply where the Claim Petition listed the employer’s address as 

72 West Park Avenue rather than the proper address of 71 West Park Avenue 

even though the property served was alleged on appeal to be property owned by a 

corporation that was an affiliate of the employer.   

 

This is because under both the common law “mailbox rule” and the Act, proof of 

mailing raises a presumption that the mailed item was received only if it is shown 

that the item was mailed to the party’s correct address. This is consistent with 

Section 406 of the Act, which provides only a mailing to a party’s correct address 

constitutes service on the date of mailing. 

 

Therefore, where a Claim Petition is mailed to an incorrect address, an answer is 

not untimely simply because it was filed more than 20 days after that mailing, and 

Section 416 of the Act does not bar the employer from denying and fully 

contesting the allegations of the Claim Petition absent other proof that the claim 

petition was received more than 20 days before the answer. 

 

Moreover it was not relevant whether the property served was owned by an 

affiliate of the employer. Service of a document on an address owned by an 

affiliate of a corporation does not constitute service on the corporation itself. 

 

The mere fact that one piece of mail sent to an erroneous address successfully 

reached a party after it knew that its mail was being sent to that address does not 

support an inference that all mail sent to the erroneous address was promptly 

received by that party. 

 

 When an employer fails to file an answer within that statutory period without 

adequate excuse, every well-pleaded factual allegation in the claim petition is 

admitted as true and the employer is barred from presenting affirmative defenses 

and from challenging the factual allegations in the Claim Petition. If the 

employer’s answer is found untimely, the employer may challenge only the legal 

sufficiency of the claimant’s claims, elements of the claim that are not well 

pleaded, and facts, such as continuing disability, with respect to time periods after 

the date that the answer was due. 

 

Washington v. WCAB (National Freight Industries, Inc.), No. 1070 C.D. 2014  
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(Decision by Judge Colins, March 4, 2015) 3/15 

 

APPEAL 

 

 The Commonwealth Court may not consider an issue on appeal unless it is 

preserved at every stage of the proceeding below. The courts permit a litigant to 

make new arguments on appeal in support of a preserved issue but do not permit a 

party to advance an entirely new and different theory of relief for the first time on 

appeal. 

 

The claimant did not waive an issue on appeal where the confusion engendered 

below regarding the exact nature of Claimant’s argument was the result of 

Claimant’s imprecise and inconsistent draftsmanship rather than an attempt to 

change course and offer a completely new theory of relief on appeal. 

 

 While an appeal may be dismissed or quashed when a defect in a brief is 

“substantial,” the Commonwealth Court may ignore even “egregious violations” 

of the Rules of Appellate Procedure if these defects do not preclude meaningful 

appellate review. In fact, the Pa. Supreme Court has cautioned that the “extreme 

action of dismissal should be imposed by an appellate court sparingly, and clearly 

would be inappropriate when there has been substantial compliance with the rules 

and when the moving party has suffered no prejudice. 

 

The Commonwealth declined to quash the claimant’s appeal although it failed to 

include a short conclusion stating the precise relief sought in his brief as required 

by Rule of Appellate Procedure 2111(a)(9) where the last several paragraphs of 

Claimant’s brief make clear what he sought from his appeal. 

 

Therefore, Claimant’s only dereliction of the Rules of Appellate Procedure was 

his failure to include a separately denominated conclusion section in his brief. The 

court concluded that this failure did not prejudice Employer and does not preclude 

the Court’s meaningful review of Claimant’s appeal. 

 

Arnold v. WCAB (Lacour Painting, Inc.), No. 565 C.D. 2014 (Decision by Judge 

Colins, January 28, 2015)1/15 
 

 

 The Commonwealth Court may impose sanctions against a claimant and his 

appellate counsel under Pa. R.A.P. 2744 against a claimant for obdurate and 

vexatious prosecution of a frivolous appeal. 

 

Rule 2744, titled, “Further Costs. Counsel Fees. Damages for Delay”, states  

 

In addition to other costs allowable by general rule or Act of Assembly, an 

appellate court may award as further costs damages as may be just, including 
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(1) a reasonable counsel fee and 

(2) damages for delay at the rate of 6% per annum in addition to legal 

interest, if it determines that an appeal is frivolous or taken solely for delay or 

that the conduct of the participant against whom costs are to be imposed is 

dilatory, obdurate or vexatious. The appellate court may remand the case to the 

trial court to determine the amount of damages authorized by this rule. 

 

 The order of sanctions that assessed the costs and counsel fees against claimant 

and his appellate counsel for costs and counsel fees incurred by employer to 

defend this appeal, was appropriate where the claimant, following dismissal of his 

Claim Petition and subsequent Petition to Review, filed: 1) Seventeen petitions, 

which were dismissed based upon res judicata and the statute of limitations; 2) 

Six appeals to the WCAB; and, 3) Five Petition’s to Review to the 

Commonwealth Court. 

 

The court reasoned in the absence of the imposition of sanctions there would be 

no way for the courts to curb the sort of flagrant abuse of the system engaged in 

this matter. 

 

Smith v. WCAB (Consolidated Freightways, Inc.) No. 606 C.D. 2014 (PER 

CURIAM, March 9, 2015) 3/15 

 

 Upon performing its appellate review the court/WCAB “should not infer from the 

absence of a finding on a given point that the question was resolved in favor of 

the party who prevailed below, for the point may have been overlooked. 

 

Therefore,  it cannot be assumed that the WCJ would have credited employer’s 

expert over claimant’s expert and Claimant on the alleged thoracic injury. 

 

Where the WCJ has failed to address a crucial issue, a remand for a specific 

credibility finding on the issue and an explanation of the decision is required. 

 

Boddie v. WCAB(Crown Distribution Center) No. 1866 C.D. 2014 ( Decision by 

Judge Leavitt, July 28, 2015) 10/15 

 

 

 A December 2, 2014 amendment to Rule 1513(d) modified the language of 

subpart (5) of the Pennsylvania Rules of Appellate Procedure and now provides 

that questions involving the validity of a statute may be raised for the first time 

before the Commonwealth Court in the parties brief. 

 

However, Rule 1513(d) of the Pennsylvania Rules of Appellate Procedure in 

effect when Claimant filed his Petition For Review on February 18, 2014 required 

a challenge to the validity of  a statute be asserted in the Petition For Review or be 

deemed waived. 
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The fact that he claimant raised the argument challenging the constitutionality of 

the IRE provision was not relevant. Any effort to address an issue in a brief that 

has not been properly raised in the appeal documents is unavailing. 

 

Accordingly, the claimant waived his argument that the IRE provisions of the Act 

unconstitutionally delegated legislative authority to the AMA. The claimant had 

only asserted an unspecified constitutional claim, alleging that Section 306(a.2) of 

the Act was arbitrary and capricious. 

 

Winchilla v. WCAB (Nexstar Broadcasting), No. 213 C.D. 2014 (Decision by 

Judge Pellegrini, September 18, 2015) 12/15 

 

 

 The principles of  Bechtel Power Corp. v. Workmen’s Compensation Appeal 

Board (Miller), 452 A.2d 286 (Pa. Cmwlth. 1982) precluded the claimant’s right 

to litigate a Petition for Reinstatement alleging wage loss per her 2007 while she 

was still appealing the denial of wage per her Claim Petition that alleged wage 

loss resulting from that same 2007 injury was pending. 

 

This is because Bechtel Power Corp stands for the proposition that matters 

pending on appeal cannot be revisited by the filing of new, similar petitions. 

 

 Bechtel Power also applies to prevent premature petitions, re-litigation of 

identical issues, and to preclude a party from advocating inconsistent positions 

when the issues in the litigation s are identical. 

 

Bechtel Power applied to this matter because the claimant was attempting to re-

litigate identical issues. The initial WCJ did not award indemnity benefits relating 

back to claimant’s 2007 injury and  claimant’s Petition for Reinstatement also 

involved a claim for ongoing disability related to a reduction in hours since the 

2007 Injury. 

 

Bechtel Power also applied because the claimant maintained two mutually 

exclusive positions.  

 

This is because in  the reinstatement petition, ostensibly claimant sought to 

reinstate the benefits as set forth in the WCJ’s decision. Simultaneously, in the 

appeal of her Initial Claim, she challenged the adequacy of the award because it 

did not include any ongoing disability benefits or wage loss.  

 

Further complicating the matter, in her reinstatement petition, Claimant presumed 

an award of indemnity benefits that she did not receive. 

 

Gieniec v. WCAB (Palmerton Hospital) No. 195 C.D. 2015 ( Decision by Judge 

Simpson, November 3, 2015) 12/15 
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ATTORNEY FEE 

 

 An attorney discharged prior to the time a settlement is reached is not entitled to 

an additional proportionate share of the contingent fee from the settlement 

proceeds based on the relative contributions of the two attorneys. 

 

This is because a client may discharge an attorney at any time, for any reason. 

Once the contractual relationship has been severed, any recovery must necessarily 

be based on the work performed pursuant to the contract up to that point. Where 

the contingency has not occurred, the fee has not been earned. 

 

Therefore, Attorney A, who successfully litigated an underlying Claim Petition, 

for which he was awarded a 20% contingent fee but was discharged prior to the 

date the claimant resolved his matter for a C&R following discharge of attorney A 

and retention of Attorney B, was not entitled to a quantum meruit attorney fee 

against the 20% contingent fee that Attorney B received chargeable to the 

proceeds of the C&R. This is despite the fact Attorney A was alleged to have 

commenced the initial resolution negotiations, without reaching a resolution,  but 

was discharged 2-4 months prior to the C&R hearing.   

 

Mayo v. WCAB (Goodman Distribution, Inc.), No. 683 C.D. 2014 (Decision by 

Judge Simpson, January 8, 2015) 1/15 
 

 

 The Commonwealth Court may impose sanctions against a claimant and his 

appellate counsel under Pa. R.A.P. 2744 against a claimant for obdurate and 

vexatious prosecution of a frivolous appeal. 

 

Rule 2744, titled, “Further Costs. Counsel Fees. Damages for Delay”, states  

 

In addition to other costs allowable by general rule or Act of Assembly, an 

appellate court may award as further costs damages as may be just, including 

 

(1) a reasonable counsel fee and 

(2) damages for delay at the rate of 6% per annum in addition to legal 

interest, if it determines that an appeal is frivolous or taken solely for delay or 

that the conduct of the participant against whom costs are to be imposed is 

dilatory, obdurate or vexatious. The appellate court may remand the case to the 

trial court to determine the amount of damages authorized by this rule. 

 

 The order of sanctions that assessed the costs and counsel fees against claimant 

and his appellate counsel for costs and counsel fees incurred by employer to 

defend this appeal, was appropriate where the claimant, following dismissal of his 

Claim Petition and subsequent Petition to Review, filed: 1) Seventeen petitions, 

which were dismissed based upon res judicata and the statute of limitations; 2) 
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Six appeals to the WCAB; and, 3) Five Petition’s to Review to the 

Commonwealth Court. 

 

The court reasoned in the absence of the imposition of sanctions there would be 

no way for the courts to curb the sort of flagrant abuse of the system engaged in 

this matter. 

 

Smith v. WCAB (Consolidated Freightways, Inc.) No. 606 C.D. 2014 (PER 

CURIAM, March 9, 2015) 3/15 

 

 WCJ did not abuse discretion where WCJ awarded claimant’s prior counsel a 

20% attorney fee up to the date the claimant entered into a C&R negotiated by her 

new counsel and awarded her new counsel the entire 20% fee against the C&R 

amount. Upon resolving this fee dispute the WCJ denied prior counsel a quantum 

meruit fee against the portion of the C&R amount that he had rejected upon 

attempting to negotiate a resolution of the claimant’s claim before his discharge. 

 

The fact that initial counsel had represented the claimant unsuccessfully in 

defense against a Termination Petition in 1987 but successfully litigated a Petition 

for Reinstatement in 1989 and collected a 20% up to 2012 of approximately 

$60,000.00 versus the fact that the claimant, who testified initial counsel went 20 

years without performing legal work for her, decided to discharge initial counsel 

and choose to retain new counsel, which was her right. The WCJ’s balance was 

also reflected by the fact WCJ awarded initial counsel 7 months of contingent fees 

following his discharge up to the date the C&R, which was negotiated by new 

counsel, was approved 

 

 Pursuant to Section 442 of the Workers’ Compensation Act a WCJ has the 

authority to resolve fee disputes between two successive attorneys in a WC case 

when the fee agreement or petition was filed before claimant discharges the 

attorney. The resolution of a fee dispute in the Worker’s’ Compensation context 

must balance the attorney’s legitimate expectations of a reasonable legal fee with 

the right of a claimant to be represented by counsel of his or her choice. While a 

claimant has the absolute right to be represented by counsel of her choice, that 

right does not allow her to unilaterally negate her liabilities toward her former 

counsel.  

 

Bierman v. WCAB (Philadelphia National Bank), No. 1336 C.D. 2014 

(Decision by Judge Cohn Jubelirer, April 1, 2015) 4/15 

 
 

AVERAGE WEEKLY WAGE 

 

 Section 309(d.2) did not apply to the scenario where the claimant, who worked as 

a Trucker, was paid 30% of Employer's charges for a load to be delivered, and 
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was only employed by the employer for 2 ½ weeks, this first of which he had no 

earnings because Employer did not have work available to him. 

 

Moreover, the first week of employment of employment was not to be included in 

wage calculation since inclusion of the first week of his employment would not 

accurately reflect the economic reality of his pre-injury ability to generate further 

earnings. 

 

According, the proper AWW was $810, which was the amount which the WCJ 

found he earned in the second week of his employment. 

 

This is so even though Section 309(d.2) generally applies to a recently-hired 

employee for whom there was no accurate measure of AWW other than taking the 

existing hourly wage and projecting forward on the basis of the hours of work 

expected under the employment agreement. 

 

However, where the Act does not address a method of calculating the AWW for a 

particular situation, the AWW is calculated using an alternative method which 

will advance the overall humanitarian purpose of the Act. The AWW should 

reasonably reflect the economic reality of a claimant's recent pre-injury earning 

experience, with some benefit of the doubt to be afforded to the claimant in the 

assessment. In addition, some reasonable assessment must be made of claimants' 

pre-injury ability to generate further earnings. 

 

 Section 309(d.2) provides in pertinent part: 

 

"if the employe has worked less than a complete period of thirteen calendar weeks 

and does not have fixed weekly wages, the AWW shall be the hourly wage rate 

multiplied by the number of hours the employe was expected to work per week 

under the terms of employment." 

 

Anderson v. WCAB (F.O. Transport and Uninsured Employer Guaranty Fund), 

No. 181 C.D. 2014 (Decision by Judge Leadbetter, March 10, 2015) 3/15 

 

BECHTEL POWER 

 

 The principles of  Bechtel Power Corp. v. Workmen’s Compensation Appeal 

Board (Miller), 452 A.2d 286 (Pa. Cmwlth. 1982) precluded the claimant’s right 

to litigate a Petition for Reinstatement alleging wage loss per her 2007 while she 

was still appealing the denial of wage per her Claim Petition that alleged wage 

loss resulting from that same 2007 injury was pending. 

 

This is because Bechtel Power Corp stands for the proposition that matters 

pending on appeal cannot be revisited by the filing of new, similar petitions. 
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 Bechtel Power also applies to prevent premature petitions, re-litigation of 

identical issues, and to preclude a party from advocating inconsistent positions 

when the issues in the litigation s are identical. 

 

Bechtel Power applied to this matter because the claimant was attempting to re-

litigate identical issues. The initial WCJ did not award indemnity benefits relating 

back to claimant’s 2007 injury and  claimant’s Petition for Reinstatement also 

involved a claim for ongoing disability related to a reduction in hours since the 

2007 Injury. 

 

Bechtel Power also applied because the claimant maintained two mutually 

exclusive positions.  

 

This is because in  the reinstatement petition, ostensibly claimant sought to 

reinstate the benefits as set forth in the WCJ’s decision. Simultaneously, in the 

appeal of her Initial Claim, she challenged the adequacy of the award because it 

did not include any ongoing disability benefits or wage loss.  

 

Further complicating the matter, in her reinstatement petition, Claimant presumed 

an award of indemnity benefits that she did not receive. 

 

Gieniec v. WCAB (Palmerton Hospital) No. 195 C.D. 2015 ( Decision by Judge 

Simpson, November 3, 2015) 12/15 

 

CLAIM PETITION 

 The Pennsylvania Supreme Court holds that the employer’s obligation to provide 

the claimant with the Notice of Ability to Return to Work (LIBC-757) pursuant to 

Section 306(b) (3) of the Act does not arise until after a claimant has become 

entitled to workers’ compensation benefits. 

This is because as reflected in the legislative history, Section 306(b) (3) was 

intended to speak to an employer’s burden in a suspension proceeding, after a 

compensable injury has been established, and was not meant to impose a 

requirement upon employers in all circumstances where alterative employment is 

offered to an injured employee. 

 

Section 306(b)(3) presumes that the work-related injury has caused a disability, 

that the claimant is receiving ongoing benefits for that compensable injury, and 

that the employer seeks to utilize the medical evidence it obtained in an attempt to 

reduce its existing liability by decreasing the amount of benefits it has to pay. 

 

Therefore, the WCJ did not commit an error of law upon granting the claimant’s 

Claim Petition for a closed period where the suspension was premised upon 

employer’s job offer made within the claimant’s capabilities that was proffered 
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before the claimant filed her Claim Petition and was offered in the absence of 

employer’s issuance of a Notice of Ability to Return to Work (LIBC-757).  

 

It was further noted that before making any job offer the employer had issued a 

Notice of Denial rejecting claimant’s contention she had suffered a work related 

injury. 

 

 It is true that once an injured employee meets her burden of proving an 

entitlement to disability benefits in a Claim Petition proceeding, the burden shifts 

to the employer to prove entitlement to a suspension of those benefits through 

competent evidence. 

 

In this matter the employer proved it was entitled to a suspension based upon the 

job offer made to the claimant following the employer’s issuance of its Notice of 

Denial, which was made in the absence of the issuance of a Notice of Ability to 

Return to Work (LIBC-757). 

 

This is because in a claim proceeding it is the claimant’s burden to prove the 

extent and duration of disability and the WCJ is free to grant benefits for a closed 

period if the evidence supports such finding. 

 

School District of Philadelphia v. WCAB (Hilton), No. 34 EAP 2014 (Decision by 

Justice Baer, May 26, 2015) 5/15 

 

 The employer by issuing a Medical Only Notice of Compensation Payable 

acknowledges a work injury and agrees to pay for medical expenses but does not 

accept liability for or agree to pay any wage loss benefits for disability. 

 

A claimant who believes that a work injury is causing a loss of earning power, 

following the issuance of a Medical Only Notice of Compensation Payable must 

file a Claim Petition.  

 

The claimant upon filing the Claim Petition must prove all elements necessary to 

support an award of benefits. The claimant must prove that he sustained a work 

injury which resulted in disability, i.e., a loss of earning power. Unless the causal 

connection between an injury and disability is obvious, unequivocal medical 

evidence is needed to establish that connection. 

 

Where employer issued a Medical Only Notice of Compensation Payable, 

acknowledging that Claimant had sustained a non-disabling neck and lumbar 

strain/sprain work injury, the employer was responsible for paying medical 

expenses for that injury, but nothing more. 
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 Upon deciding a claim petition, the WCJ is free to determine the chronological 

length of the disability. 
 

 Ingrassia v. WCAB (Universal Health Services, Inc.) No. 1212 C.D. 2014 (Judge 

Leavitt, October 26, 2015) 10/15 

 

CONSTITUTIONALITY 

 A December 2, 2014 amendment to Rule 1513(d) modified the language of 

subpart (5) of the Pennsylvania Rules of Appellate Procedure and now provides 

that questions involving the validity of a statute may be raised for the first time 

before the Commonwealth Court in the parties brief. 

 

However, Rule 1513(d) of the Pennsylvania Rules of Appellate Procedure in 

effect when Claimant filed his Petition For Review on February 18, 2014 required 

a challenge to the validity of  a statute be asserted in the Petition For Review or be 

deemed waived. 

 

The fact that he claimant raised the argument challenging the constitutionality of 

the IRE provision was not relevant. Any effort to address an issue in a brief that 

has not been properly raised in the appeal documents is unavailing. 

 

Accordingly, the claimant waived his argument that the IRE provisions of the Act 

unconstitutionally delegated legislative authority to the AMA. The claimant had 

only asserted an unspecified constitutional claim, alleging that Section 306(a.2) of 

the Act was arbitrary and capricious. 

 

Winchilla v. WCAB (Nexstar Broadcasting), No. 213 C.D. 2014 (Decision by 

Judge Pellegrini, September 18, 2015) 12/15 

 

CONSTRUCTION WORKPLACE MISCLASSIFICATION ACT 

 Section 3(a)(1) of the Construction Workplace Misclassification Act provides that 

an individual who performs services in the construction industry for remuneration 

is an independent contractor only if he has a written contract to perform such 

services. 

Therefore, the claimant was not an independent contractor at the time of his injury 

where he had not yet signed a “written contract to perform such services” at the 

time of his injury but, rather, signed an Independent/Sub-Contractor Agreement 

after Claimant’s injury and his release from the hospital. 

 Employment status is a critical threshold determination for liability. A claimant 

must prove an employer/employee relationship in order to receive benefits. 
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Section 2 of the Construction Workplace Misclassification Act provides that for 

purposes of workers’ compensation, the term “employee” shall have the same 

meaning as in section 104 of the Workers’ Compensation Act, which states that 

the term “employe” includes all natural persons who perform services for another 

for a valuable consideration.”  

Section 3(a) of the CWMA provides: 

For purposes of workers’ compensation . . . an individual who performs 

services in the construction industry for remuneration is an independent 

contractor only if: 

(1) The individual has a written contract to perform such services. 

(2) The individual is free from control or direction over performance of 

such services both under the contract of service and in fact. 

(3) As to such services, the individual is customarily engaged in an 

independently established trade, occupation, profession or business. 

Staron v. WCAB (Farrier), No. 2140 C.D. 2014 (Decision by Senior Judge 

Friedman, July 17, 2015) 7/15 

CONTRACT LAW 

 

 The claimant, who did not witness the negotiations pertaining to employers 

subrogation rights and main evidence was her testimony based upon what her 

initial attorney told her, did not produce sufficient evidence to prove that the 

employer/carrier waived its future subrogation rights where the initial Third Party 

Settlement Agreement (TPSA) provided for payment of monies to the employer 

in excess of its net lien and specifically stated that the employer waived its future 

subrogation rights but the parties subsequently entered into a “corrected” TPSA 

based upon the employer’s larger net lien and this agreement provided for exact 

payment of the employer’s net lien but contained no language stating the 

employer waived its future subrogation rights. 

 

This is because an employer only waives past and future subrogation rights when 

the release agreement relates to both sets of rights, and a release of one set of 

rights does not require a release of the other. In this context the “corrected” TPSA 

was susceptible to different interpretations, and the Claimant failed to present 

evidence to support her understanding of the agreement. 

 

The Court, upon reaching its ruling noted that the initial TPSA contained 

consideration for the waiver of future subrogation rights whereas the “corrected 

TPSA” provided no consideration for waiver of future subrogation rights. 
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Moreover, the express language found in the Original SA waiving Employer’s 

future subrogation rights was deleted from the Corrected SA. 

 

The lack of consideration in the “corrected” TPSA is significant because all 

essential elements, including consideration, must be present for a valid contract to 

exist. In order for a valid contract to exist, there must be adequate consideration 

beyond what the parties are already legally bound to render or perform.  

 

Since the Claimant was already legally obligated to pay the net lien, there was no 

consideration present for any waiver of future subrogation rights. 

 

 It is true that where the contract terms are ambiguous and susceptible of more 

than one reasonable interpretation, however, the court is free to receive extrinsic 

evidence, i.e., parol evidence, to resolve the ambiguity. Here, the “corrected” 

TPSA was susceptible to different interpretations, and Claimant failed to present 

evidence to support her understanding of the agreement, and there was no 

consideration for Employer’s waiver of future subrogation rights. 

 

 An employer’s subrogation right is both automatic and absolute and can be 

abrogated only by choice. 

 

There are two aspects to an employer’s subrogation rights: the compensation 

previously paid to a claimant by an employer is the accrued lien or “past” aspect 

and the credit toward compensation payable is the “future” aspect to be paid 

subsequently upon settlement of the accrued lien. 

 

An employer’s settlement of its accrued lien for a lesser sum of money has no 

bearing on the calculation of the employer’s future subrogation rights because the 

settlement does not change the amount of compensation that the employer 

previously paid. 

 

Fortwangler v. WCAB (Quest Diagnostics) 1085 C.D. 2014 Decision by judge 

McCullough, March 31, 2015) 3/15 

 

COURSE AND SCOPE 

 

 Section 601(a)(10)(i)-(ii) of the Act, added by Act of December 23, 2003, 

applies to all employees and not just to and not just to the a limited class of 

volunteer emergency personnel discussed in Subsections (1) to (9) of Section 

601(a). 

 

Section 601(a)(10)(i)-(ii) provides: 
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(10) An employe who, while in the course and scope of his employment, goes 

to the aid of a person and suffers injury or death as a direct result of any of 

the following: 

 

(i) Preventing the commission of a crime, lawfully apprehending a person 

reasonably suspected of having committed a crime or aiding the victim of 

a crime. For purposes of this clause, the terms “crime” and “victim” shall 

have the same meanings as given to them in section 103 of the act of 

November 24, 1998 (P.L. 882, No. 111), known as the “Crime Victims 

Act.” 

 

ii) Rendering emergency care, first aid or rescue at the scene of an 

emergency. 

 

Under subsection 601(a)(10), an employee who “goes to” the aid of another 

by performing these specifically identified acts cannot be said to have 

abandoned the course of employment or to have engaged in something wholly 

foreign thereto. 

 

Therefore, the claimant who was hired by the employer to install pipeline and 

was on duty suffered a compensable injury in the course and scope of 

employment where he injured himself trying to rescue a worker who have a 

different employer from a concrete hole that was 30 feet from where he 

worked. 

 

 Subsection 601(a)(10) is focused on specific acts performed by an employee 

at a specific time. Subsection 601(a)(10) does not bring injuries incurred by an 

individual who aids another within the ambit of the Act simply  because the 

individual is an employee. Rather, subsection 601(a)(10), by its plain 

language, requires that the individual is functioning as an employee at the 

time the emergency arises and the employee goes to the aid of another. 

 

Employees are not covered under subsection 601(a)(10)because they went to 

the aid of another person, but because they did so while otherwise within the 

course and scope of their employment. 

 

 Under subsection 601(a)(10), the key questions necessary to determine if a 

claimant’s injuries are covered by the Act are (i) whether the individual is an 

employee within the meaning of the Act, (ii) whether the action taken by the 

employee falls within one of two specific categories of aid to another, and (iii) 

whether the employee acted as described in subsection 601(a)(10)(i)-(ii) while 

otherwise within the course and scope of employment. 

 

 In order to determine whether the claimant was within the course and scope of 

employment at the point in time when the emergency arose and the employee 



14 
 

went to the aid of another person, the court must examine whether the 

claimant satisfied either of the two tests developed under Section 301(c) of the 

Act. 

 

The courts have developed two tests that are used to determine whether an 

injury was sustained in the course of employment.  

 

Under the first test, the question is whether the employee was actually 

engaged in the furtherance of the employer’s business or affairs, regardless of 

whether the employee was upon the employer’s premises. 

 

Under the second test, the employee need not be engaged in the furtherance of 

the employer’s business or affairs, however, the employee: (1) must be on the 

premises occupied or under the control of the employer, or upon which the 

employer’s business or affairs are being carried on; (2) must be required by 

the nature of his employment to be present on the premises; and (3) must 

sustain injuries caused by the condition of the premises or by operation of the 

employer’s business or affairs thereon. 

 

The addition of subsection 601(a)(10) brings the acts of aiding another 

specifically identified by subparts (i) and (ii) into the category of actions that, 

like a temporary departure to administer to human comforts, do not constitute 

an abandonment of employment by an employee or constitute acts that are 

inherently high risk so as to be wholly foreign to employment. 

 

 Following the Supreme Court’s decision in Kmart Corporation v. Workers’ 

Compensation Appeal Board (Fitzsimmons), 748 A.2d 660, 664 (Pa. 2000)  

the General Assembly amended Section 601(a) and added subsection 

601(a)(10). Therefore, it is the language of subsection 601(a)(10) and not the 

Supreme Court’s analysis in Kmart that is controlling in the instant matter. 

 

Pipeline Systems, Inc. V. WCAB (Pounds), No. 1577 C.D. 2014 ( Decision by 

Judge Colins, July 7, 2015) 7/15 

 

 

 The Pennsylvania Supreme Court reverses the Commonwealth Court and holds 

that the Claimant, who was the caretaker for her son who was designated as her 

employer pursuant to accessAbilities, a state-funded program under the 

Department of Public Welfare that paid her to care for her son (employer),  did 

not suffer an injury in the course and scope of employment where the son 

(employer), who lived claimant’ s house , injured claimant after stabbing her at 

11:30 pm in her bedroom after the claimant had gone to sleep. 

 

To suffer an injury with the course and scope of employment an employee must 

establish eligibility for workers’ compensation under two distinct circumstances.  
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 First, an employee will be awarded benefits if he or she sustains an 

injury while engaged in the furtherance of the employer’s business 

or affairs, regardless of whether the injury occurred on the 

employer’s premises  

 

 Second, If the employee was not furthering the employer’s affairs, 

the employee may only receive compensation if the employee was 

(1) injured on premises occupied or under the control of the 

employer, (2) required by the nature of his employment to be 

present on the premises; and (3) sustained injuries caused by the 

condition of the premises or by operation of the employer's 

business or affairs thereon. 

 

The first scenario did not apply because the Claimant had clearly departed from 

her work duties and was engaged in a purely personal activity when she was 

attacked while sleeping in her bedroom in her home in the middle of the night. 

 

The second scenario did not apply because the Claimant’s presence in her 

bedroom at the time of the attack was not required by the nature of her 

employment 

 

This was because the service plan that the claimant entered into with 

accessAbilities did not contain any requirement that Employer’s /son’s service 

provider sleep overnight in his home, the employer/son did not qualify to receive 

overnight care and even if employer /son qualified for 24-hour care, the claimant 

would have been required to remain awake during the overnight shift.  

 

Claimant was not required by her contract or the nature of her job as caretaker to 

live with Employer or provide him housing; the parties’ living arrangement arose 

out of their familial relationship as mother and son. 

 

 The Bunkhouse rule did not bring the claimant’s injury within the course and 

scope of employment solely because she was injured while sleeping in her house 

where she provided care to her son/employer  

 

The bunkhouse rule imposes workers’ compensation liability on an employer 

who requires his workers to live in employer-furnished premises, which the 

employer controls, maintains, and uses for his benefit. The bunkhouse rule covers 

situations in which an employee’s living arrangement on the work premises is 

reasonably necessary to perform the tasks required by the employer.  

 

Another rationale underlying the bunkhouse rule is an employee’s reasonable use 

of the employer’s premises constitutes a portion of the employee’s compensation. 

 

The bunkhouse rule did not apply here because Claimant’s presence in her 

bedroom in the middle of the night was not reasonably necessary for her to 
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complete her tasks as Employer’s caretaker. Moreover, the convenience of the 

parties’ living arrangement did not establish Claimant was required to live with 

Employer in order to provide him care under the accessAbilities program. 

 

Furthermore, Employer did not supply living quarters for Claimant. On the 

contrary, employer lived in the claimant’s home.  Employer had no ownership or 

lease of Claimant’s home, did not control or maintain the premises, and did not 

have any responsibility to ensure the premises were safe.  

 

O'Rourke v. WCAB (Gartland) No. 27 WAP 2014 (Decision by MR. Justice 

Stevens, October 27, 2015) 10/15 

 

 

 The Claimant who injured herself while engaging in a Functional Capacity 

Evaluation (FCE) at the employer’s request and at employer’s expense,  before 

the employer would permit the claimant to return to work following a non-

occupational back injury did not suffer an injury in the course and scope of 

employment.  

 

This is because although an employment relationship existed prior to the 

commencement of Claimant’s non-work-related disability, case law also makes 

clear that an employment relationship must be maintained by the parties. 

 

The employer-employee relationship between a claimant out on non-work related 

long term disability and his or her employer is held in abeyance due to his or her 

non-work related long-term disability. However, whether a claimant out on non-

work disability maintains an employment relationship into the future depends, in 

certain cases such as this one, on whether the claimant can successfully satisfy 

Employer’s requirements for return to employment. 

 

In this matter, the Claimant, who had been out on non-work related long-term 

disability for a prolonged period of time, may have indicated her desire to return 

to work, but it was not a foregone conclusion that Employer would be able to 

provide her with employment, either in her former position or in an alternative 

position if there were restrictions which may attach due to the medical condition 

for which she was absent from work. 

 

Whether the claimant is an injured employee on long term non occupational 

disability, as in this case,  or a with new applicant , the employer may require the 

individual to fulfill certain requirements before becoming employed and returning 

to work, such as obtaining a fitness for duty certification, as did Employer herein, 

and while these requirements are managerial decisions over which the individual 

has no control, fulfilling those requirements as a pre-condition of renewed 

employment does not place the Claimant in the course and scope of employment. 
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The fact that Claimant was an employee prior to commencing her non-work long 

term disability is not dispositive, because Claimant may not have returned to 

employment if she was unable to complete any of Employer’s other pre-requisites 

for employment 

 

 

Reichert v. WCAB (Foxdale Village), No. 2080 C.D. 2014 (Decision by Judge 

Leadbetter, September 10, 2015) 11/15 

 

CREDIT 

 

 Pursuant to Section 204(a) of the Act, compensation benefits otherwise payable 

shall be offset by 50% of the net amount received in Social Security (old age) 

benefits and offset shall only apply to amounts which an employee receives 

subsequent to the work-related injury 

 

 The WCJ did not commit an error of law where she denied the employer a credit 

for claimant’s receipt of Old Age Social Security where: 1) The Claimant applied 

for Social Security retirement benefits in 2009, which was before he turned 62-

years-old.; 2)  Claimant sought the benefits as of  his date of eligibility , which 

was when he turned 62 years old on January 2, 2010; 3) Claimant received a 

Notice of Award from the Social Security Administration (SSA) approving his 

application, stating: “Your entitlement date is January 2010, and that his 

payments would be based upon his current monthly benefit rate of $1,135.70.; 4) 

SSA in its entitlement letter told the claimant “We are withholding $1,135.00 of 

your benefits for January 2010 because of your work and earnings”; 5)Claimant 

suffered his work injury on January 20, 2010; and 6) On February 10, 2010, SSA 

issued his first monthly payment in the amount of $1,135.00. 

 

This is because where a Claimant was entitled to his Social Security retirement 

benefits prior to his work-related injury, Employer is not entitled to a credit and/or 

offset. 

 

The court justified its holding based upon Section 402(a) of the Social Security 

Act, which states one becomes entitled to Social Security Old Age benefits upon 

application for those benefits after attaining retirement age. (Emphasis added) 

The pertinent Social Security Regulations further provide : 

 

1) To apply means to sign a form or statement that SSA accepts as an application 

for benefits  

2) SSA publicizes that application can be made “when you are at least 61 years 

and 9 months of age,” and encourages applicants to “apply three months 

before they want their benefits to start. 

3) To be “entitled” to benefits, an individual must have “applied and proven his 

or her right to benefits. 20 C.F.R. § 404.303 



18 
 

4) The entitlement requirements are: (a) You are at least 62 years old; (b) You 

have enough social security earnings to be fully insured; and (c) You apply. 

20 C.F.R. § 404.310 

 

In this case because Claimant had applied for benefits in advance of his eligibility 

and had been approved, he was entitled to Social Security retirement benefits 

when he turned 62 on January 2, 2010, which was 18 days before his work injury 

occurred. See R.R. at 40a.  

 

That fact that Claimant’s payments did not commence until February 10, 2010, 

which was 21 days after his work injury was irrelevant. That Claimant’s payments 

did not commence until February 10, 2010, which was 21 days after his work 

injury is irrelevant. The undisputed Notice of Award stated that Claimant was 

entitled to benefits in January 2010. 

 

Pocono Mountain School District v. WCAB (Easterling) No. 548 C.D. 2014, No. 

663 C.D. 2014 (Decision by Judge Covey, April 10, 2015) 4/15 

 

 The employer was entitled to an offset against Disability Pension benefits that the 

claimant began receiving February 29, 2012 retroactive to February 2011, which 

was the date on which she applied, and not as of the date the clamant returned the 

Employee Report of Benefits Form (LIBC-756 form),  because the employer 

provided the claimant with an Employee Report of Benefits Form (LIBC-756 

form) in a timely manner in March 2012 and upon receipt of Claimant’s LIBC-

756 form on March 26, 2012, employer sent Claimant a Notice Of Offset Form on 

March 27, 2012.  

 

 Employers must remind employees of their duty to report benefits every six 

months in order to avoid circumstances where an employer’s lack of diligence 

results in the employee being subjected to a large retrospective offset. 

 

In this case, Employer was entitled to the retroactive offset because it notified 

Claimant of her duty to report her pension disability benefits by sending an LIBC-

756 form approximately sixty days before and again less than thirty days after she 

began receiving her disability pension. Accordingly, although Claimant was 

subjected to a large retrospective offset, the amount Employer recouped was not 

related to any lack of diligence on Employer’s part. 

 

The employer must notify the claimant of his reporting requirement by sending 

him a Form LIBC-756 every six months. By doing so it will be a rare case where 

an employer will need to recoup an overpayment longer in duration than six 

months. The recoupment of an overpayment that occurs over six months or less 

eliminates the need of the WCJ to inquire into hardship. Though, a WCJ can 

structure a recoupment in a way that minimizes its impact on the claimant. 
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 The employer was not subject to penalties because it suspended claimant’s 

benefits by taking the offset without first obtaining an executed agreement or 

order. 

 

This is because the regulation at 34 Pa. Code §123.4 allows an employer to take 

an offset unilaterally.  

 

However, at least 20 days prior to taking the offset, the employer must notify the 

employee, on Form LIBC-761, “Notice of Workers’ Compensation Benefit 

Offset,” that the workers’ compensation benefits will be offset. 

 
Gelvin v. WCAB (Pennsylvania State Police), 1503 C.D. 2014 (Decision by Judge 

McCullough, July 13, 2015) 7/15 

 

CUMULATIVE TRUAMA 

 

  

 Section 311 of the Act requires the claimant to inform his employer of a work 

injury within 120 days of its occurrence.  

 

When cumulative trauma/aggravation injuries are at issue the last day of 

employment is the critical date of injury for purposes of determining timely 

notice.  

 

In the case of a cumulative trauma, the connection to work duties may not be 

obvious. The claimant must notify an employer that he has an injury, but this can 

be done in collective communications.  

 

A claimant need not state with certainty that the injury is work-related, as long as 

employer is informed of the possibility it was work-related. 

 

In this matter the claimant, who alleged a cumulative trauma to his back, gave 

adequate notice where the claimant reported to his employer that he had increased 

back pain due to the increased hours that the employer was requiring him to work.  

 

Claimant’s statements were sufficient to inform Employer of the possibility his 

pain  was work-related. 

 

Gahring  v. WCAB Petitioner (R and R Builders and Stoudt’s Brewing Company), 

No. 534 C.D. 2015 (Decision by Judge Leavitt, November 23, 2015) 11/15 
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DEATH CLAIM 

 

 The legislature amended Section 1103 of the Marriage Law effective January 24, 

2005, statutorily abolishing common law marriages in Pennsylvania. Section 1103 

provides:  

 

"No common-law marriage contracted after January 1, 2005, shall be valid. 

Nothing in this part shall be deemed or taken to render any common-law 

marriage otherwise lawful and contracted on or before January 1, 2005, invalid."  

 

This means, a Common Law Marriage in the context of a Fatal Death Claim for 

Widow/Widower benefits will be recognized if the Claimant proves that she and 

Decedent entered into a valid common-law marriage contract on or before 

January 1, 2005. 

 

 In Pennsylvania, a marriage is a civil contract.  

 

There are two kinds of marriage: (1) ceremonial and (2) common law, if entered 

into prior to January 1, 2005. 

  

A ceremonial marriage is a wedding or marriage performed by a religious or civil 

authority with the usual or customary ceremony or formalities.  

 

A common-law marriage can only be created by verba in praesenti, i.e., an 

exchange of words in the present tense, spoken with the specific purpose of 

creating the legal relationship of husband and wife. 

 

A common-law marriage contract does not require any specific form of words; all 

that is essential is proof of an agreement to enter into the legal relationship of 

marriage at the present time. 

 

There are two ways to prove a common- law marriage: 

 

1) A party claiming a common-law marriage bears the burden of producing clear 

and convincing evidence of the exchange of words creating the marriage 

contract. 

 

2) If a party is unable to testify as to the exchange of verba in praesenti but 

proves constant cohabitation and a reputation of marriage which is not partial 

or divided but is broad and general, a rebuttable presumption arises in favor of 

a common law marriage. 

 

The validity of a common-law marriage is a mixed question of law and fact. 

 

 Because common-law marriage claims are discouraged and not favored by the 

courts and are reviewed with great scrutiny, however, a party claiming the 
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existence of a common-law marriage has the heightened burden of proving the 

marriage by "clear and convincing evidence 

 

Clear and convincing evidence is evidence that is so clear, direct, weighty, and 

convincing as to enable the jury to come to a clear conviction, without hesitancy, 

of the truth of the precise facts of the issue. 

 

The clear and convincing standard falls between the most stringent beyond-a-

reasonable-doubt standard and the preponderance-of-the-evidence standard. 

 

 The Dead Man’s Statute did not preclude the decedent’s widow from testifying in 

support of her argument that she was the common law wife of the decedent. 

 

This is because the purpose of the Dead Man's Act is to prevent the injustice that 

would result from permitting a surviving party to a transaction to testify favorably 

to himself and adversely to the interest of a decedent, when the decedent's 

representative would be hampered in attempting to refute the testimony or be in 

no position to refute it, by reason of the decedent's death.  

 

The application of the Dead Man's Act, therefore, requires that the interest of the 

proposed witness be adverse to the interest of the decedent's estate. 

 

In this matter Claimant's testimony was not subject to the Dead Man's Act 

because nothing in the record suggested that her interest was in any way adverse 

to the interest of Decedent's estate. 

 

Elk Mountain Ski Resort, Inc., v, WCAB (Tietz, deceased, and Tietz-

Morrison), No. 1017 C.D. 2014 (Decision by Judge Leadbetter, April 7, 2015) 

4/15 

 
 

EVIDENCE 
 

 Where a claimant’s claim exceeds 52 weeks, the claimant could not rely on 

medical reports (Toxicologist) alone for purposes of any award of further benefits 

after the employer objected to their admissibility. 

 

Little v. WCAB (Select Specialty Hospital) No. 1401 C.D. 2014 (Decision by 

Judge Simpson, March 25, 2015) 3/15 

 

 

 In Pennsylvania, a marriage is a civil contract.  

 

There are two kinds of marriage: (1) ceremonial and (2) common law, if entered 

into prior to January 1, 2005. 
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A ceremonial marriage is a wedding or marriage performed by a religious or civil 

authority with the usual or customary ceremony or formalities.  

 

A common-law marriage can only be created by verba in praesenti, i.e., an 

exchange of words in the present tense, spoken with the specific purpose of 

creating the legal relationship of husband and wife. 

 

A common-law marriage contract does not require any specific form of words; all 

that is essential is proof of an agreement to enter into the legal relationship of 

marriage at the present time. 

 

There are two ways to prove a common- law marriage: 

 

3) A party claiming a common-law marriage bears the burden of producing clear 

and convincing evidence of the exchange of words creating the marriage 

contract. 

 

4) If a party is unable to testify as to the exchange of verba in praesenti but 

proves constant cohabitation and a reputation of marriage which is not partial 

or divided but is broad and general, a rebuttable presumption arises in favor of 

a common law marriage. 

 

The validity of a common-law marriage is a mixed question of law and fact. 

 

 Because common-law marriage claims are discouraged and not favored by the 

courts and are reviewed with great scrutiny, however, a party claiming the 

existence of a common-law marriage has the heightened burden of proving the 

marriage by "clear and convincing evidence 

 

Clear and convincing evidence is evidence that is so clear, direct, weighty, and 

convincing as to enable the jury to come to a clear conviction, without hesitancy, 

of the truth of the precise facts of the issue. 

 

The clear and convincing standard falls between the most stringent beyond-a-

reasonable-doubt standard and the preponderance-of-the-evidence standard. 

 

 The Dead Man’s Statute did not preclude the decedent’s widow from testifying in 

support of her argument that she was the common law wife of the decedent. 

 

This is because the purpose of the Dead Man's Act is to prevent the injustice that 

would result from permitting a surviving party to a transaction to testify favorably 

to himself and adversely to the interest of a decedent, when the decedent's 

representative would be hampered in attempting to refute the testimony or be in 

no position to refute it, by reason of the decedent's death.  
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The application of the Dead Man's Act, therefore, requires that the interest of the 

proposed witness be adverse to the interest of the decedent's estate. 

 

In this matter Claimant's testimony was not subject to the Dead Man's Act 

because nothing in the record suggested that her interest was in any way adverse 

to the interest of Decedent's estate. 

 

Elk Mountain Ski Resort, Inc., v, WCAB (Tietz, deceased, and Tietz-

Morrison), No. 1017 C.D. 2014 (Decision by Judge Leadbetter, April 7, 2015) 

4/15 

 

 

 Claimant’s medical expert’s lack of personal knowledge of Claimant’s condition 

prior to seeing him in March 2012 was not fatal to her medical opinion. This is 

because a medical expert is permitted to base her opinion on the medical reports 

of other doctors, which the expert customarily relies upon in the practice of her 

profession. 
 

 Ingrassia v. WCAB (Universal Health Services, Inc.) No. 1212 C.D. 2014 (Judge 

Leavitt, October 26, 2015) 10/15 

 
 

 

 

EXCLUSIVITY 

 

 Claimant did not violate Section 305(d) when he filed a civil action to preserve 

his ability to recover in tort against his employer prior to the expiration of the two 

year statute of limitations that applies to civil actions notwithstanding he filed a 

Claim Petition against the Uninsured Employers Guaranty Fund . 

 

(Section 305(d) provides that: 

 

When any employer fails to secure the payment of compensation under 

this act as provided in sections 305 and 305.2, the injured employe or his 

dependents may proceed either under this act or in a suit for damages at 

law as provided by article II.) 

 

This is because, in the context of the required liberal construction of the Act to 

fulfil its humanitarian purpose, the Claimant had only 13 days after receiving the 

letter from the Bureau advising the employer did not have insurance to file a civil 

action before the two year civil statute of limitations had run; he filed a praecipe 

to issue a writ of summons the day the statute of limitations on a tort action had 

run Claimant then waited almost 11 months to file his complaint in the trial court. 

Claimant could not hold off on filing his complaint indefinitely at the risk of 

forfeiting his claim. 
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The fact that Claimant commenced the action with a praecipe for a writ of 

summons, delayed filing his complaint for 11 months, and requested that his tort 

action be stayed pending resolution of his workers’ compensation claim shows 

that Claimant’s first choice was not to recover tort damages.  

 

Lozado v. WCAB (Dependable Concrete Work and Uninsured Employers 

Guaranty Fund) No. 21 C.D. 2014 (Decision by JUDGE COHN JUBELIRER, August 5, 

2015) 8/15 
 

 

FEE REVIEW 

  

 The Bureau’s Medical Fee Review Section lacks jurisdiction in the first instance 

to determine whether an entity preferring a bill for medical services provided the 

medical services being billed.  

 

This does not mean that providers lack any recourse. Claimants can file a petition 

to establish Insurer’s liability to Physical Therapy Institute, such as a Review or 

Penalty Petition. 

 

Should the billing entity be adjudicated the provider, it can re-bill Insurer and 

proceed to Fee Review if an issue arises involving amount or timeliness of 

payment. Should either party believe that the other is effecting a fraud, it can 

pursue that claim in a legal action, such as a declaratory judgment action. 

 

 This is because the Fee Review is designed to be a simple process with a very 

narrow scope limited to determining the relatively simple matters of amount or 

timeliness of payment for medical treatment.  This would include disputes over 

the amount of payment where the medical fee has not been calculated in 

accordance with the compensation fee schedule or medical billing protocols. 

 

The Fee Review process presupposes that liability has been established. In cases 

in which liability for a particular treatment is at issue, the claimant, not the 

medical provider, must pursue compensation before a WCJ in the regular course. 

Accordingly, a Fee Review proceeding is not undertaken to determine liability for 

a particular treatment 

 

Physical Therapy Institute, Inc. v WCAB (Selective Insurance Company of  

SC), No. 71 C.D. 2014 (Decision by Judge Leavitt, January 16, 2015) 1/15 

 

 HEART ATTACK 

 

 Upon offering a medical expert opinion relating a heart attack to work it is not 

necessary that the expert pinpoint the exact work duty which caused the exertion. 
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In other words, it is not necessary to prove and identify the precise work details 

which caused a heart death that resulted from decedent’s work activity. 

 

An expert witness is permitted to base an opinion upon facts of which he has no 

personal knowledge, so long as those facts are supported by evidence in the 

record. 

 

Therefore, claimant’s medical expert’s testimony that exertion performed by 

decedent on the date of his death caused his fatal heart was supported by 

substantial evidence where the overwhelming circumstantial evidence in this case 

showed that on the date of the heart attack  Decedent performed his  regular work 

activities, which involved heavy labor and use of a jackhammer, over the course 

of a 14-hour workday. 

 

 Where exertion leads to a fatal heart attack, there is no need to pinpoint the exact 

work duty which caused the exertion. 

 

 In order for a decedent’s fatal heart attack to be compensable, the claimant must 

establish that the heart attack was causally related to the decedent’s employment.  

 

Claimant need only prove a connection between the decedent’s employment and 

his death; showing a greater than normal exertion is unnecessary.  
 

If the causal connection is not obvious, the connection must be established by 

unequivocal medical testimony 

 

Robert Dietz (deceased) by Judith Dietz v. WCAB (Lower Bucks County Joint  

Municipal Authority), No. 2051 C.D. 2014 (Decision by Judge Leavitt, August 14, 2015 

Petitioner ) 12/15 
 

 
 

IMPAIRMENT RATING EVALUATION 

 

 An IRE physician must first determine that a claimant has reached MMI before 

calculating an impairment rating. 

 

The WCJ did not commit an error of law upon findings that an Impairment Rating 

Evaluation was valid based upon finding credible employer’s medical experts 

opinion that the claimant had reached Maximum Medical Improvement (MMI) 

despite the fact that the employer’s expert conceded that surgery upon the 

claimant’s elbow was a reasonable surgical option but still opined that though the 

surgery had potential to improve Claimant’s “pain” and “symptoms,” the surgery 

would not cure Claimant, who would have permanent damage and remain 

impaired. 
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This is because whether a claimant has reached MMI is a matter of application of 

the Guides to the Evaluation of Permanent Impairment (Guides) to a claimant’s 

medical condition. Thus, whether a claimant has reached MMI is an inherently 

medical determination, which, by necessity, must be the subject of medical 

testimony. Provided that the medical expert considers the appropriate factors 

required by the Guides when rendering a determination that a claimant has 

reached MMI, a WCJ may rely on the expert’s determination that a claimant has 

reached MMI. 
 

 The pertinent Section of the Guides at 2.5e provide that Maximum Medical 

Improvement (MMI) refers to a status where patients are as good as they are 

going to be from the medical and surgical treatment available to them. It can also 

be conceptualized as a date from which further recovery or deterioration is not 

anticipated, although over time (beyond 12 months) there may be some expected 

change. 

 

 This Section further provides: 

 

MMI represents a point in time in the recovery process after an injury when 

further formal medical or surgical intervention cannot be expected to improve the 

underlying impairment. Therefore, MMI is not predicated on the elimination of 

symptoms and/or subjective complaints. Also, MMI can be determined if 

recovery has reached the stage where symptoms can be expected to remain stable 

with the passage of time, or can be managed with palliative measures that do not 

alter the underlying impairment substantially, within medical probability. 

(emphasis added) 

 

The Guides further provide that an individual is at MMI when his condition has 

become static or stable and that while further deterioration or recovery may occur 

at some point in the future, one would not expect a change in condition at any 

time in the immediate future. 

 

Neff v. WCAB (Pennsylvania Game Commission), No. 130 C.D. 2014 (Decision 

by Judge Brobson, January 8, 2015) 1/15 

 

 The qualifications that a physician must have to perform an IRE are clearly set 

forth by Section 306(a.2)(1) of the Act, which provides that an IRE physician 

must be licensed in this Commonwealth, certified by an American Board of 

Medical Specialties approved board or its osteopathic equivalent and be active in 

clinical practice for at least twenty hours per week, chosen by agreement of the 

parties, or as designated by the department. In addition, the IRE must be 

performed pursuant to the most recent edition of the American Medical 

Association ‘Guides to the Evaluation of Permanent Impairment. 

 

Since whether a physician is qualified to perform an IRE is governed by the Act, a 

WCJ may not impose greater qualifications than those set forth in the Act. 

Therefore, the WCJ could not reject the testimony of the Bureau designated IRE 



27 
 

physician, who was Board-Certified in Physical Medicine, Rehabilitation, And 

Pain Medicine, on the basis that brain injuries were not within his specialty. 

 

Although Regulation 34 Pa. Code § 123.105(b) provides that the designated IRE 

physician may refer the employee to one or more physicians specializing in the 

specific pathologies which constitute the compensable injury, there is no 

requirement that he do so. 

 

 Although a WCJ is the sole arbiter of the credibility and the weight of testimony 

and other evidence and is free to reject or accept the testimony of any witness in 

whole or in part,  the findings of the WCJ must be supported by substantial 

evidence. 

 

Thus, if a WCJ is to reject an IRE and the deposition testimony of the doctor who 

conducted the IRE as unpersuasive, there must be evidence of record to support 

the bases for that rejection. 

 

The WCJ’s rejection of the testimony of the employer’s IRE physician as 

unpersuasive was not supported by substantial evidence where the WCJ  did  not 

cite any provisions of the AMA Guides or other evidence in support of her 

reasoning that the IRE physician miscategorized or improperly grouped 

Claimant’s injuries or that he improperly calculated Claimant’s impairment rating. 

Moreover, Claimant did not elicit any evidence that could support the WCJ’s 

reasoning.  

 

 If the IRE is requested within the 60-day period and the claimant’s impairment 

rating is less than 50 percent, then the change in disability status is automatic.”)  

 

When outside the 60-day window, the employer must seek a change in disability 

status via the traditional administrative process. The burden in an IRE proceeding 

rests with the employer. 

 

When the employer requests the IRE outside of the 60-day window and claims 

that the claimant’s impairment rating is less than 50 percent, the IRE merely 

serves as evidence that the employer may use at a hearing before a WCJ on the 

employer’s modification petition to establish that the claimant’s disability status 

should be changed from total to partial.  

 

In that event, the IRE becomes an item of evidence just as would the results of 

any medical examination the claimant submitted to at the request of his employer. 

It is entitled to no more or less weight than the results of any other examination.  

 

The physician who performed the IRE is subject to cross-examination, and the 

WCJ must make appropriate credibility findings related to the IRE and the 

performing physician. The claimant, obviously, may introduce his own evidence 

regarding his degree of impairment to rebut the IRE findings. 



28 
 

 

Moreover, although a claimant may introduce his own evidence regarding his 

degree of impairment to rebut the IRE findings, he may limit his defense to cross-

examination of the IRE physician.  

 

 IA Construction Corporation v. WCAB (Rhodes) No. 2151 C.D. 2013 

(Decision by Judge Brobson, February 19, 2015) 2/15 

 

But see Supreme Court PER CURIAM order: 

 

AND NOW, this 26th day of August, 2015, the Petition for Allowance of Appeal is 

GRANTED. The issue, as stated by Petitioner, is: 

Whether the Commonwealth Court overstepped its appellate 

function in making credibility judgments which is the sole function of 

the Workers’ Compensation Judge? 

 

 IA Construction Corporation v. WCAB (Rhodes) No. 112 WAL 2015 (PER 

CURIUM  August 26, 2015) 8/15 

 

But see Supreme Court PER CURIAM order: 

 

AND NOW, this 26th day of August, 2015, the Petition for Allowance of Appeal is 

GRANTED. The issue, as stated by Petitioner, is: 

Whether the Commonwealth Court overstepped its appellate 

function in making credibility judgments which is the sole function of 

the Workers’ Compensation Judge? 

 

 IA Construction Corporation v. WCAB (Rhodes) No. 112 WAL 2015 (PER 

CURIUM  August 26, 2015) 8/15 

 

 The WCJ decision denying employer’s Petition for Modification based upon an 

IRE of under 50% was supported by the competent testimony of  claimant’s 

expert’s opinion found credible that the claimant’s IRE was 56% where claimant 

expert made an independent/separate impairment rating for claimant’s foot drop. 

 

The claimant’s experts testimony found credible was in contrast to employer’s 

expert, who was found not credible,  who opined it was not necessary to make an 

independent/separate impairment rating for claimant’s foot drop and lower 

extremity radiculopathy separately from the injury to Claimant’s lumbar spine 

because, under Chapter 17 of the AMA Guides, the impairments for radiculopathy 

and left foot drop were already incorporated into the rating he used for Claimant’s 
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lumbar spine and therefore, there was no reason for him to refer to Chapter 16 of 

the AMA Guides, which deals with conditions of the lower extremity. 

 

This is because the claimant’s expert may successfully challenge the reliability of 

the IRE by pinpointing errors of fact or errors in the IRE physician’s application 

of the AMA Guides, which was credibly done in this matter by claimant’s expert. 

 

 Section 306(a.2)(1) of the Act provides employers with the right to require a 

claimant who has received total disability benefits for a period of 104 weeks to 

submit to an IRE. If an employer makes such a demand within 60 days after the 

104-week period has elapsed, and the IRE indicates that the impairment is less 

than 50%, a WCJ may grant a modification based solely on the results of the IRE 

as a matter of course. 

 

However an employer requests a claimant to submit to an IRE after the 60-day 

window, an employer may still seek modification of benefits from total to partial 

based on the IRE, but the normal administrative process for obtaining a 

modification of benefits applies. In this situation, the IRE merely serves as 

evidence that the employer may use at a hearing before a WCJ on the employer’s 

modification petition to establish that the claimant’s disability status should be 

changed from total to partial 

Pursuant to this standard, the claimant’s expert may successfully challenge the 

reliability of the IRE by pinpointing errors of fact or errors in the IRE physician’s 

application of the AMA Guides. A WCJ must identify specific evidence of record 

(e.g., testimonial or documentary evidence or evidence elicited through cross-

examination) to support a finding that an IRE is not reliable or credible on the 

basis that the physician did not properly interpret or apply the AMA Guides. 

A rebuttal IRE, proffering an impairment rating above 50 percent, may be 

evidence most persuasive to counter the IRE done at the employer’s request. 

However, the claimant’s expert may also successfully challenge the reliability of 

the IRE by pinpointing errors of fact or errors in the IRE physician’s application 

of the AMA Guides. 

 Verizon Pennsylvania Inc. v. WCAB (Mills) No. 744 C.D. 2014 (Decision by 

Judge McCullough, February 23, 2015) 6/15 

 

 The Supreme Courts holding in Dowhower v. Workers’ Compensation Appeal 

Board (Capco Contracting), 919 A.2d 913 (Pa. 2007) (holding that a request for 

the designation of an IRE physician is premature, which renders any IRE 

conducted on the claimant void, if filed before the claimant has reached 104 
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weeks of total disability) did not void the rights of the employer to obtain a timely 

IRE where, upon discovering its initial request was untimely the employer: 

 

 Wrote to the Bureau 18 days after the claimant had reached his 104
th

 week 

of temporary total disability and, in an effort to resolve this litigation and 

secure a timely designation of an IRE physician within sixty days of 

Claimant’s receipt of 104 weeks of total disability, Employer informally 

contacted the Bureau for guidance. 

 After being informally advised by the Bureau that the premature filing of 

Employer’s Initial Request for Designation could not be corrected and that 

any subsequent request, although timely, would be denied, Employer by 

letter dated December 16, 2009, formally informed the Bureau that its 

initial request to the Bureau to designate an IRE physician was premature. 

 Employer also requested that the Bureau permit its December 16, 2009 

Letter to serve as a formal request for the Bureau to designate a new IRE 

physician and attached the completed LIBC Form-766 it had prematurely 

filed on September 21, 2009. 

 Employer also advised the Bureau that it was notifying Claimant’s counsel 

of Employer’s request by providing a copy of its December 16, 2009 

Letter to the Bureau. 

 

Although the requirement that a request to designate an IRE physician be made on 

Form LIBC-766 is not a statutory requirement, though it is required by the 

Bureau’s regulations. However, based upon the facts of this case Employer’s 

December 16, 2009 Letter, with attached completed Form LIBC-766, was filed 

within the required sixty-day time period for an automatic change in Claimant’s 

disability status under Section 306(a.2) of the Act. To hold otherwise would be to 

put form over substance. 

 

This was  particularly true where the Bureau informally advised Employer that 

there was nothing that could be done to correct the miscalculation that resulted in 

Employer prematurely filing its Initial Request for Designation and that the 

Bureau would deny a timely filed second request. 

 

 Pursuant to Section 306(a.2)(1), when the parties cannot agree on an IRE 

physician, the date the insurer requests that a physician be designated to perform 

an IRE by filing of Form LIBC-766, “Request for Designation of a Physician to 

Perform an IRE  is the determinative date as to whether the IRE request is timely 

under Section 306(a.2)(1) of the Act and not the date the employer subsequently 

issues the filing of Form LIBC-765, IRE Appointment Form 

 

Therefore, the WCAB erred by concluding that in order for an employer to obtain 

an automatic change in the claimant’s disability status pursuant to Section 

306(a.2)(1) of the Act, an employer’s timely request that a claimant submit to an 

IRE requires: (a) the filing of Form LIBC-766, “Request for Designation of a 

Physician to Perform an IRE , (b) subsequent receipt of the Bureau’s designation 
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of an IRE physician, and (c) the filing of Form LIBC-765, IRE Appointment, all 

of which must occur within the sixty-day window following a claimant’s receipt 

of 104 weeks of temporary total disability. 

 

 

 Once a claimant receives 104 weeks of total disability benefits, the insurer has 

sixty days from that date during which it must request that the claimant submit to 

an IRE for the purposes of obtaining the automatic relief set forth in Section 

306(a.2)(1).. Thus, under Section 306(a.2)(1) it is the date of the request to submit 

to the medical examination to determine the degree of impairment, not the date 

that the claimant actually attends the IRE, that is determinative as to the 

timeliness of the IRE request. 

 

The Village at Palmerton Assisted Living v. WCAB(Kilgallon), No. 334 C.D. 2014 

( Decision by Judge Cohn Jubelirer, June 12, 2015) 6/13 

 

 An IRE that considers a claimant’s work injury, as it is defined and exists at the 

time the IRE is performed, is valid notwithstanding an after-the-fact expansion of 

the scope of a claimant’s work-related injury.  

 

Put another way, a claim of new injuries and/or the granting of a Petition to 

Review that adds new injuries made following the performance of an IRE will not 

invalidate the results of an IRE that was premised upon the injuries that were 

accepted at the time that it was performed. 

 

This is because, pursuant to the statutory language of Section 306(a.2), the focus 

in determining the validity of an IRE is on the state of the claimant and the 

compensable injury, as described in the NCP at the time the IRE was performed.  

 

Pursuant to Section 306(a.2)(4), the  claimant can  still challenge his or her partial 

disability at any time during the five hundred-week period of partial disability if 

the claimant obtains an impairment rating of at least fifty percent using the AMA 

Guides. 

 

 In dicta, the court comments that its holding encourages claimants to be proactive 

as the end of the 104-week period is approaching and determine whether any 

work-related injuries should be added to the NCP so they are considered if or 

when an IRE is requested and performed. 

 

 Section 306(a.2) (8) (i) defines “Impairment” as “an anatomic or functional 

abnormality or loss that results from the compensable injury and is reasonably 

presumed to be permanent.”  

 

If the claimant is found to have an impairment equal to or greater than fifty 

percent, the claimant is presumed to be totally disabled and continues to receive 

total disability compensation benefits. However, if the impairment rating is less 
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than fifty percent, then the claimant’s status changes to one of partial disability, 

but no reduction shall be made until sixty days’ notice of modification is given. 

 

If the impairment rating is less than fifty percent, the claimant’s status changes to 

one of partial disability, but no reduction shall be made until sixty days’ notice of 

modification is given. 

 

The scope of claimant’s appeal is determined by whether it is filed during the 

sixty day period or after the sixty day period but prior the expiration of the five 

hundred week period. 

 

During Sixty Day Period- A claimant has the right to immediately appeal the 

reduction of his or her disability status before the reduction becomes effective 

during the sixty-day notice period. During this period, the claimant can challenge 

the IRE itself.  

 

After the sixty-day – once the immediate appeal period has passed, but before the 

expiration of the five hundred week-period, a claimant may attempt to reinstate 

total disability status by presenting an IRE showing an impairment rating of equal 

to or greater than fifty percent.  

 

Duffey v. (Trola-Dyne, Inc.), No. 1840 C.D. 2014 (Judge Cohn Jubelirer, June 26, 

2015) 6/15 

 

 The language of Section 306(a.2) provides that the IRE physician shall be 

“chosen by agreement of the parties, or as designated by the department,”  

Section 306(a.2) (1) does not require that the employer first seek agreement from 

the claimant on an IRE physician before requesting that the Bureau designate the 

physician.  

Section 306(a.2) (1) merely lists two alternative methods for selecting the IRE 

physician: 1) Bureau designation; or 2) Agreement of the parties. 

This section does not state that the designation by the Bureau is limited to the 

situation where the parties have been unable to agree. 

An employer, if it wishes to select the IRE physician rather than go the Bureau 

designation route, must obtain the claimant’s agreement. If the employer chooses 

not to obtain the claimant’s agreement, the Bureau selects the IRE physician, and 

the employer loses the ability to determine or influence the identity of the IRE 

physician. 

 

 Although an IRE must be requested within the time limits set forth in Section 

306(a.2)(1) to automatically reduce the claimant’s status to partial disability, an 
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IRE may be requested outside those time limits under Section 306(a.2)(6), , in 

which case reduction of the claimant’s status to partial disability must be sought 

through a modification petition. 

 

Section 306(a.2) (1)’s requirements for IREs, however, also apply to IREs 

requested and performed under Section 306(a.2) (6). This means the employer 

may first have the Bureau designate the IRE physician whether the IRE is 

requested with 60 days of the receipt of 104 weeks of total disability or beyond 

the 60 days. 

Logue v. WCAB (Commonwealth of Pennsylvania), No. 1882 C.D. 2014 (Decision 

by Senior Judge Colins, July 14, 2015) 7/15 

 

 The Commonwealth Court holds that Section 306(a.2) of the Act is an 

unconstitutional delegation of legislative authority insofar as it proactively 

approved versions of the AMA Guides beyond the Fourth Edition, which was the 

edition of the AMA Guides in existence at the time the Pa. Legislature enacted 

Section 306(a.2) regarding IRE’s. 

 

Accordingly, the WCJ’s granting of Employer’s Petition for Modification, which 

was based upon an IRE that was premised upon the Sixth Edition of the AMA 

Guides to the Evaluation of Permanent Impairment that was the most recent 

edition of the American Medical Association “Guides to the Evaluation of 

Permanent Impairment in existence at the time the IRE was performed, was 

vacated and remanded with instructions to apply the Fourth Edition of the AMA 

Guides in adjudicating the same. 

 

 Article II, Section 1 states, “The legislative power of this Commonwealth shall be 

vested in a General Assembly, which shall consist of a Senate and a House of 

Representatives.” 

 

Article II, Section 1 of the Pennsylvania Constitution vests legislative power in 

the General Assembly, embodying the fundamental concept that only the General 

Assembly may make laws, and cannot constitutionally delegate the power to 

make law to any other branch of government or to any other body or authority. 

 

Section 306(a.2) of the Act by requiring that the degree of impairment should be 

determined pursuant to the most recent edition of the American Medical 

Association “Guides to the Evaluation of Permanent Impairment” violates Article 

II, Section 1 because: 

 



34 
 

 The General Assembly has failed to prescribe any intelligible standards to 

guide the AMA’s determination regarding the methodology to be used in 

grading impairments. 

 

 It is wholly devoid of any articulations of public policy governing the 

AMA in this regard and of adequate standards to guide and restrain the 

AMA’s exercise of this delegated determination by which physicians and 

WCJs are bound. 

 

 Lacks a mechanism requiring governmental review of the Guides by the 

promulgation of regulations. 

 

 The delegation here was to a private party. There is no accountability to 

the public, either directly through the rulemaking process providing for 

public input and comment or indirectly through the appointment and 

confirmation power and the power of the purse 

 

In this case, the General Assembly adopted as its own the methodology 

enumerated by the AMA at the time it enacted Section 306(a.2)—that is, the 

methodology contained in the Fourth Edition of the Guides. The General 

Assembly has not reviewed and re-adopted the methodology contained in 

subsequent editions. The legislature has simply provided a private party—the 

AMA—with carte blanche authority to implement its own policies and standards, 

proactively adopting those standards, sight unseen. 

 

 

Protz  v. WCAB(Derry Area School District), No. 1024 C.D. 2014 (Decision by 

Judge Pellegrini, September 18, 2015) 9/15 

 

 A December 2, 2014 amendment to Rule 1513(d) modified the language of 

subpart (5) of the Pennsylvania Rules of Appellate Procedure and now provides 

that questions involving the validity of a statute may be raised for the first time 

before the Commonwealth Court in the parties brief. 

 

However, Rule 1513(d) of the Pennsylvania Rules of Appellate Procedure in 

effect when Claimant filed his Petition For Review on February 18, 2014 required 

a challenge to the validity of  a statute be asserted in the Petition For Review or be 

deemed waived. 

 

The fact that he claimant raised the argument challenging the constitutionality of 

the IRE provision was not relevant. Any effort to address an issue in a brief that 

has not been properly raised in the appeal documents is unavailing. 

 

Accordingly, the claimant waived his argument that the IRE provisions of the Act 

unconstitutionally delegated legislative authority to the AMA. The claimant had 
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only asserted an unspecified constitutional claim, alleging that Section 306(a.2) of 

the Act was arbitrary and capricious. 

 

Winchilla v. WCAB (Nexstar Broadcasting), No. 213 C.D. 2014 (Decision by 

Judge Pellegrini, September 18, 2015) 12/15 

 

INDEPENDENT CONTRACTOR 

 Section 3(a)(1) of the Construction Workplace Misclassification Act provides that 

an individual who performs services in the construction industry for remuneration 

is an independent contractor only if he has a written contract to perform such 

services. 

Therefore, the claimant was not an independent contractor at the time of his injury 

where he had not yet signed a “written contract to perform such services” at the 

time of his injury but, rather, signed an Independent/Sub-Contractor Agreement 

after Claimant’s injury and his release from the hospital. 

 Employment status is a critical threshold determination for liability. A claimant 

must prove an employer/employee relationship in order to receive benefits. 

Section 2 of the Construction Workplace Misclassification Act provides that for 

purposes of workers’ compensation, the term “employee” shall have the same 

meaning as in section 104 of the Workers’ Compensation Act, which states that 

the term “employe” includes all natural persons who perform services for another 

for a valuable consideration.”  

Section 3(a) of the CWMA provides: 

For purposes of workers’ compensation . . . an individual who performs 

services in the construction industry for remuneration is an independent 

contractor only if: 

(1) The individual has a written contract to perform such services. 

(2) The individual is free from control or direction over performance of 

such services both under the contract of service and in fact. 

(3) As to such services, the individual is customarily engaged in an 

independently established trade, occupation, profession or business. 

Staron v. WCAB (Farrier), No. 2140 C.D. 2014 (Decision by Senior Judge 

Friedman, July 17, 2015) 7/15 
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INJURY 

 

 The WCJ’s determination that Claimant fully recovered from her work injury 

without any residual impairment from  Occupational Asthma was contrary to the 

credited evidence of record and erroneous as a matter of law where the evidence 

reflected that the claimant had no prior history of suffering from asthma prior to 

her occupational exposure to Di-Isocyanate and, although credited testimony 

found her recovered from the occupational asthma, it was not disputed that the 

claimant could not return to her pre-injury work environment as a result of her 

cumulative occupational exposure to Di-Isocyanate. 

 

The holding in this matter should be distinguished from the holding in the 

Pennsylvania Supreme Court case of Bethlehem Steel Corporation v. WCAB 

(Baxter), 708 A.2d 801 (Pa. 1998), where the court held that once the claimant 

had fully recovered from his work-related aggravation and returned to his pre-

occupational exposure medical baseline, he became ineligible for workers’ 

compensation benefits regardless of his inability to return to his pre-injury work 

place because of his preexisting asthma. 

 

Little v. WCAB (Select Specialty Hospital) No. 1401 C.D. 2014 (Decision by 

Judge Simpson, March 25, 2015) 3/15 
 

INTEREST 

 

 Simple interest and not compound interest is payable at “ten percentum per 

annum” on all due and unpaid compensation pursuant to Section 406.1 of the 

Act. 

This is because compound interest will be awarded only where it is explicitly 

provided for by contract or by statute. Section 406.1 of the Act does not 

expressly provide for compound interest. Thus, the awarding of compound 

interest is contrary to the existing status of the law. 

Tobler v. WCAB (Verizon Pennsylvania, Inc.), No. 2211 C.D. 2014 (Decision by 

Judge Simpson, July 9, 2015) 7/15 

 

JURISDICTION 

 

 305.2(a)(1), which addresses ones principal place of employment provides:  

 

A claimant’s employment is “principally localized” in this or another 

state when: 

 

(i) his employer has a place of business in this or such other state and he 

regularly works at or from such place of business, or (ii) having worked at 
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or from such place of business, his duties have required him to go outside 

of the State not over one year, or (iii) if clauses (1) and (2) foregoing are 

not applicable, he is domiciled and spends a substantial part of his 

working time in the service of his employer in this or such other state. 

(Emphasis added) 

 

Upon determining whether a claimant’s employment is principally localized in 

Pennsylvania, the claimant must show he worked from Pennsylvania “as a rule, 

not as the exception.” 

 

The claimant principal place of employment was not in Pennsylvania pursuant to 

305.2(a) (1) (iii) of the Act where, although the claimant spent more time and 

drove more miles in Pennsylvania than any other state, he did not spend a 

substantial part of his working time driving in Pennsylvania when the driving the 

claimant performed in all the states in all states combined were tallied and 

compared to the percentage of time he drove and spent in Pa.  

 

In this matter claimant drove 17% of him miles in Pennsylvania, compared to all 

other states, and spent 19% of his hours driving in Pennsylvania compared to all 

other states. 

  

Therefore, he did not work from Pennsylvania as a rule. 

 

 

 305.2(d)(5) of the Act provides: 

 

An employee whose duties require him to travel regularly in the service of 

his employer in this and one or more other states may, by written 

agreement with his employer, provide that his employment is principally 

localized in this or another state, and, unless such other state refuses 

jurisdiction, such agreement shall be given effect under this 

act.(Emphasis added). 

 

Premised upon 305.2(d)(5) of the Act WCJ did not commit an error of law by 

dismissing the claimant’s Claim petition based upon lack of jurisdiction where the 

claimant’s injury occurred outside of Pennsylvania and the claimant’s signed 

time of hire employment contract that provided on-the-job injuries shall be 

exclusively governed by the workers’ compensation laws of the State of Alabama 

and that for purposes of worker’s compensation, Claimant’s employment was 

principally localized within the state of Alabama. 

 

The Pennsylvania Supreme Court, in interpreting this section 305.2(d)(5) of the 

Act has concluded an employee may enter into a written agreement establishing 

where the employee's employment is principally localized when an employee's 

duties require him to travel regularly in Pennsylvania and one or more other 

states.  
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However, the Court also held an Agreement that confers exclusive jurisdiction to 

another state is unenforceable when the work injury occurs in Pennsylvania. 

 

 Section 305.2(d)(5) of the Act does not contravene the Full Faith and Credit 

Clause of the U.S. Constitution or the purpose of the Act and was not 

unconstitutionally applied to the claimant where he was receiving Workers’ 

Compensation benefits under the Alabama Worker’s Compensation Act. 

 

Watt v. WCAB (Boyd Brothers Transportation), No. 53 C.D. 2015 Decision by 

Judge Simson, September 15, 2015) 9/15 

  

 

LACK OF PROSECUTION 

  

 A WCJ’s denial of a request for a continuance is not necessarily tantamount to a 

deprivation of one’s due process rights. Rather, a WCJ’s decision to grant or deny 

a request for a continuance is discretionary and subject to review only upon a 

clear showing of an abuse of discretion. 

 

34 Pa. Code §131.13(j) lists several factors a WCJ may consider in adjudicating a 

request for a continuance or postponement, which include: 

 

(1) The positions of the various parties relating to the request for a 

continuance or postponement. 

(2) The number of prior continuances or postponements or denials of 

continuances or postponements and at whose request they were granted or 

denied. 

 

Pursuant to 34 Pa. Code §131.13(j) the WCJ did not abuse her discretion upon 

dismissing the claimant’s Claim Petition, filed pro se, without prejudice where in 

the course of eleven months five hearings were held and the claimant, though 

testifying at the third hearing, never proceeded with deposing a medical expert, 

which was necessary since this was a claim for greater than 52 weeks. 

 

The dismissal of claimant’s Claim Petition was solely the result of Claimant’s 

repeated failure to adhere to the deadlines set forth by the WCJ, even when they 

were extended multiple times. 

 

Roundtree v. WCAB (City of Philadelphia), No. 1182 C.D. 2014 (Decision by 

Judge Pellegrini, May 8, 2015) 5/15 

 

LITIGATION COSTS 

 

 The claimant was entitled to reimbursement of the deposition fee of his medical 

expert where the clamant filed a Claim Petition alleging multiple lumbar fractures 
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and a sprain/strain of his back and scheduled the deposition of his medical expert 

but after the occurrence of two hearings but before the deposition took place the 

employer issued the NCP recognizing the lumbar fractures but not the sprain and 

strain of the back. This is despite the fact the medical expert’s testimony  was not 

found credible that the claimant had lumbar injuries beyond those noted on the 

NCP 

 

This is because claimant was required to file his Claim Petition because Employer 

refused to accept liability for any work injury. To support his claim petition, 

Claimant scheduled his doctor’s  deposition on May 30, 2012 to take place on 

July 19, 2012 and prepaid his deposition fee. On July 19, 2012, four months after 

litigation on the claim petition began, Employer issued an NCP recognizing 

liability for a work injury. The occurrence of a work injury was an issue litigated 

before the WCJ. The fact that Employer issued an NCP just prior to claimant 

medical expert’s  scheduled deposition, for which Claimant had already paid, did 

not transform the entirety of the litigation into a Review Petition, which the 

WCJ’s credibility determinations  ultimately addressed 

 

Thus, the fact that the WCJ ultimately ruled against Claimant with regard to other 

injuries not listed on the NCP is irrelevant to Claimant’s entitlement to his 

litigation costs. 

 

Boddie v. WCAB(Crown Distribution Center) No. 1866 C.D. 2014 ( Decision by 

Judge Leavitt, July 28, 2015) 10/15 

 

 

LOSS OF USE 

  

 Pursuant to Section 306(c) (23), a claimant who suffers a bilateral loss of arms, 

feet, legs or eyes may file a petition with the Board to elect to receive specific loss 

benefits instead of the default presumption of total disability benefits.  

 

The determination as to whether to alter the presumption of total disability 

benefits is left to the discretion of the Board and the Board is to be guided solely 

by whether the default presumption of total disability or an election of the specific 

loss benefits provides the “optimum benefit available to a claimant” and that the 

benefits the claimant elects fall “within the statutory scheme.” 

 

The WCAB did not commit an error by not allowing the claimant, who argued he 

was entitled to receive specific loss benefits to both legs concurrently, to elect 

specific loss benefits to both legs following a compensable back injury in place of 

total disability benefits. 

 

This is because the Act does not envision concurrent receipt of specific loss 

benefits resulting from the same injury but instead requires that multiple specific 

loss benefit awards related to one work incident be paid consecutively with 
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aggregated terms and the specific loss benefit rate set according to Section 306(a). 

Thus Claimant at most would be entitled to elect two specific loss benefit awards 

for the loss of use of his legs with the 410 week terms for each award, or a total of 

820 weeks, aggregated payable at the total disability weekly compensation rate. 

 

Here the Claimant did not identify in his petitions or present any evidence at the 

hearing before the WCJ that there existed any other economic rationale that would 

give the Board reason to depart from the Section 306(c) (23) presumption that 

total disability benefits are the optimum benefit for an individual, such as 

Claimant, who suffers bilateral losses. Accordingly, the Board did not commit an 

error by determining that Section 306(c) (23) created a presumption in favor of 

total disability, and determined the claimant would remain on total disability 

consistent with its role, which is confined to determining whether another 

provision would prove more beneficial to Claimant. 

 

 A claimant would not be entitled to concurrent receipt concurrent specific loss 

and total disability awards that exceed the maximum weekly compensation 

payable under the Act where Claimant’s injuries arose out of a single work 

accident. 

 

 Though it is true that a claimant may be entitled to receive both specific loss and 

disability benefits in cases where the specific loss results in a disability to a 

separate and distinct part of the body arising from the same workplace incident 

but that does not normally follow from the specific loss, Section 306(d) of the Act 

explicitly prohibits these benefits from being paid concurrently but instead 

provides that the total or partial disability period runs first and the specific loss 

benefits do not begin to be paid until after the disability payments end 

 

Arnold v. WCAB (Lacour Painting, Inc.), No. 565 C.D. 2014 (Decision by Judge 

Colins, January 28, 2015)1/15 

 

 

 The WCJ’s granting of the claimant’s Petition Seeking Specific Loss of the left 

hand, which did not suffer an amputation, was supported by substantial evidence 

where the WCJ found credible claimant’s medical expert whose testimony 

included the opinion that the claimant had permanent impairment that precluded 

him from using his left hand to pick an item up from a table, to use a knife or 

fork, or to press a common button, had difficulty dressing. 

 

 The WCJ finding per the specific loss was supported by the law which states: 

 

A specific loss is either (1) the loss of a body part by amputation or (2) the 

permanent loss of use of an injured body part for all practical intents and 

purposes. 
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When a claimant alleges that his injury has resolved into a specific loss, he has the 

burden of proving that he has permanently lost the use of his injured body part for 

all practical intents and purposes. A specific loss requires more than just 

limitations upon an injured worker’s occupational activities; a loss of use for all 

practical intents and purposes requires a more crippling injury than one that 

results in a loss of use for occupational purposes.  

 

However, it is not necessary that the injured body part be one hundred percent 

useless in order for the loss of use to qualify as being for all practical intents and 

purposes.  

 

Whether a claimant has lost the use of a body part, and the extent of that loss of 

use, is a question of fact for the WCJ.  

 

Whether the loss is for all practical intents and purposes is a question of law. 

 

 The WCJ’s findings that the claimant’s loss of use was separate and distinct from 

the loss of use where the WCJ found credible testimony that Claimant 

experienced increased sweating and pain, and numbness in his left arm from the 

neck into his hand, with increased swelling in his hand. 

 

Therefore the record evidence supported the WCJ’s finding that but for 

Claimant’s loss of use of his left hand, he would still be disabled by Complex 

Regional Pain Syndrome of his left upper extremity and suffered the specific loss of the 

hand separate and apart from his accepted work injuries 

 

 The WCJ’s finding that the claimant still had a disability separate and apart from 

the loss if use was supported by the law which states: 

 

A claimant who sustains an injury that is compensable under Section 306(c) of the 

Act, (relative to specific loss calculations), is not entitled to compensation beyond 

that specified in that section even though he may be totally disabled by the injury.  

 

The exception to this rule, found in Section 306(d), is when a claimant may 

receive benefits for injuries which are separate and distinct from those which 

normally flow from the specific loss injury. 

 

Section 306(d) of the Act permits a claimant to prove that he sustained either 

disability or specific loss for each separate injury, provided that payment of 

specific loss benefits is withheld until after all disability benefits are terminated. 

 

Where it is claimed that some other part of the body is affected, it must definitely 

and positively appear that it is so affected, as a direct result of the permanent 

injury; the causal connection must be complete, and, further the disability must be 

separate and distinct from that which normally follows an injury under Section 

306(D) and must endure beyond the time therein mentioned. There must be a 
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destruction, derangement or deficiency in the organs of the other parts of the 

body. 

 

While injuries that flow from the specific loss injury are considered compensated 

under specific loss benefits, injuries that are separate and distinct from the specific 

loss injury are eligible for their own benefits. 

 

Pocono Mountain School District v. WCAB (Easterling) No. 548 C.D. 2014, No. 

663 C.D. 2014 (Decision by Judge Covey, April 10, 2015) 4/15 

 

 

MEDICAL BILLS 

  

 The Bureau’s Medical Fee Review Section lacks jurisdiction in the first instance 

to determine whether an entity preferring a bill for medical services provided the 

medical services being billed.  

 

This does not mean that providers lack any recourse. Claimants can file a petition 

to establish Insurer’s liability to Physical Therapy Institute, such as a Review or 

Penalty Petition. 

 

Should the billing entity be adjudicated the provider, it can re-bill Insurer and 

proceed to Fee Review if an issue arises involving amount or timeliness of 

payment. Should either party believe that the other is effecting a fraud, it can 

pursue that claim in a legal action, such as a declaratory judgment action. 

 

 This is because the Fee Review is designed to be a simple process with a very 

narrow scope limited to determining the relatively simple matters of amount or 

timeliness of payment for medical treatment.  This would include disputes over 

the amount of payment where the medical fee has not been calculated in 

accordance with the compensation fee schedule or medical billing protocols. 

 

The Fee Review process presupposes that liability has been established. In cases 

in which liability for a particular treatment is at issue, the claimant, not the 

medical provider, must pursue compensation before a WCJ in the regular course. 

Accordingly, a Fee Review proceeding is not undertaken to determine liability for 

a particular treatment 

 

Physical Therapy Institute, Inc. v WCAB (Selective Insurance Company of  

SC), No. 71 C.D. 2014 (Decision by Judge Leavitt, January 16, 2015) 1/15 
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MEDICAL ONLY NOTICE OF COMPENSATION PAYABLE 

 

 

 Claimant’s Petition for Reinstatement filed in 2011 that sought to reinstatement of 

benefits referable to a Medical Only Notice of Compensation Payable issued 

December 28, 2006 that recognized a December 3, 2006 injury in the form of an 

exacerbation of right elbow epicondylitis and flare up of preexisting degenerative 

joint disease in her right knee was untimely pursuant to the three year statute of 

limitations of Section 315 and three year statue of Section 413(a), that requires 

filing of Petition for Reinstatement within three years of last payment of 

compensation. 

 

This is because the effect of issuing a Medical Only Notice of Compensation 

Payable is distinct from the an ongoing Suspension of benefits, which would 

occur if the claimant returned to work at no loss of earnings following the receipt 

of indemnity and issuance of a Notice of Compensation Payable. The Medical 

Only Notice of Compensation Payable was created in 2004 to allow an employer 

to accept liability for an injury but not any loss of earning power. This 

understanding of the effect of a Medical Only Notice of Compensation Payable is 

evident in this case where Employer checked the portion of the NCP form which 

states “check only if compensation for medical treatment (medical only, no loss of 

wages) will be paid subject to the Workers’ Compensation Act” and did not 

complete the portions of the form related to wage-loss benefits, including the 

weekly compensation rate.  

 

Accordingly, because no disability had ever been recognized by Employer or 

established by a WCJ for the 2006 injury, disability had not been suspended when 

the 2006 NCP was issued. Claimant therefore could not seek to have disability 

benefits reinstated, and the 500-week period for reinstatement of benefits did not 

govern this case. 

 

 It is true that payments of medical expenses may toll the Section 315 limitations 

period where those payments were made “in lieu of” workers’ compensation 

benefits. The controlling question in this analysis is the intent of the employer, i.e. 

whether the employer intended the payments for medical services to replace 

disability benefits. 

 

By issuing the Medical Only Notice of Compensation Payable Employer made its 

intent expressly clear that it would pay Claimant’s medical expenses but accepted 

no liability for wage-loss benefits. Thus, the Petition would also be untimely 

under Section 315. 

 

Sloane v. WCAB (Children’s Hospital of Philadelphia), No. 1399 C.D. 2014 

(Decision by Judge Colins, October 1, 2015)10/15 
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 The employer by issuing a Medical Only Notice of Compensation Payable 

acknowledges a work injury and agrees to pay for medical expenses but does not 

accept liability for or agree to pay any wage loss benefits for disability. 

 

A claimant who believes that a work injury is causing a loss of earning power, 

following the issuance of a Medical Only Notice of Compensation Payable must 

file a Claim Petition.  

 

The claimant upon filing the Claim Petition must prove all elements necessary to 

support an award of benefits. The claimant must prove that he sustained a work 

injury which resulted in disability, i.e., a loss of earning power. Unless the causal 

connection between an injury and disability is obvious, unequivocal medical 

evidence is needed to establish that connection. 

 

Where employer issued a Medical Only Notice of Compensation Payable, 

acknowledging that Claimant had sustained a non-disabling neck and lumbar 

strain/sprain work injury, the employer was responsible for paying medical 

expenses for that injury, but nothing more. 
 

 Ingrassia v. WCAB (Universal Health Services, Inc.) No. 1212 C.D. 2014 (Judge 

Leavitt, October 26, 2015) 10/15 

 

 

MEDICAL TESTIMONY 

 

 It is true that the testimony of a medical expert that fails to acknowledge or accept 

injuries an employer has accepted as work related is incompetent to support an 

employer’s termination petition. 

 

In this matter, the employer’s medical expert testimony was competent where he 

address the injuries on the Med Only NCP, converted from a Med Only TNCP, 

but did not address the injuries recognized on a subsequently issued indemnity 

TNCP that was properly stopped by the employer. 

 

Aldridge v. WCAB (Kmart Corporation), No. 494 C.D. 2014(Decision by Judge 

Brobson, decided  January 26, 2015, publication ordered April 16, 2015)4/15 

 

 It is true that medical evidence may not be necessary in cases where the causal 

connection is obvious.  

 

The Commonwealth Court has held that: 

 

An “obvious” connection involves a nexus that is so clear that an 

untrained lay person would not have a problem in making the connection 

between the new symptoms and the compensated injury; the new symptoms 

would be a natural and probable result of the injury…If, however, the 
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connection is not obvious, then the burden will be on the claimant to 

establish the connection through unequivocal medical testimony 

 

In this matter the claimant was required to present medical evidence in support of 

her Claim Petition for greater than 52 weeks because the connection to work and 

her allegation of major depressive disorder and its associated symptoms as a result 

of the long-term harassment, hostile work environment, and race, gender, and age 

discrimination would not be obvious to an untrained layperson 

 

Roundtree v. WCAB (City of Philadelphia), No. 1182 C.D. 2014 (Decision by 

Judge Pellegrini, May 8, 2015) 5/15 

 

 

 An expert may base his opinion in part on the notes of others on which he 

customarily relies in his professional practice. Therefore, claimant’s medical 

expert’s testimony was not incompetent where he based his diagnosis and opinion 

on causation on the notes of Claimant’s other doctors. 

 

 Greater credence may be given to the testimony of a treating physician than to a 

physician who examines simply to testify for litigation purposes. Therefore, the 

WCJ did not commit an error by finding claimant’s medical expert more credible 

than employers, in part, based upon claimant’s expert was a treating physician 

despite the fact the claimant’s doctor first saw her in connection with litigation 

and he admitted that he was only “monitoring” Claimant’s condition. 

 

 

Sloane v. WCAB (Children’s Hospital of Philadelphia), No. 1399 C.D. 2014 

(Decision by Judge Colins, October 1, 2015)10/15 

  

 

 Claimant’s medical expert’s lack of personal knowledge of Claimant’s condition 

prior to seeing him in March 2012 was not fatal to her medical opinion. This is 

because a medical expert is permitted to base her opinion on the medical reports 

of other doctors, which the expert customarily relies upon in the practice of her 

profession. 
 

 Ingrassia v. WCAB (Universal Health Services, Inc.) No. 1212 C.D. 2014 (Judge 

Leavitt, October 26, 2015) 10/15 

 

 

 Upon offering a medical expert opinion relating a heart attack to work it is not 

necessary that the expert pinpoint the exact work duty which caused the exertion. 

In other words, it is not necessary to prove and identify the precise work details 

which caused a heart death that resulted from decedent’s work activity. 
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An expert witness is permitted to base an opinion upon facts of which he has no 

personal knowledge, so long as those facts are supported by evidence in the 

record. 

 

Therefore, claimant’s medical expert’s testimony that exertion performed by 

decedent on the date of his death caused his fatal heart was supported by 

substantial evidence where the overwhelming circumstantial evidence in this case 

showed that on the date of the heart attack  Decedent performed his  regular work 

activities, which involved heavy labor and use of a jackhammer, over the course 

of a 14-hour workday. 

 

 In order for a decedent’s fatal heart attack to be compensable, the claimant must 

establish that the heart attack was causally related to the decedent’s employment.  

 

Claimant need only prove a connection between the decedent’s employment and 

his death; showing a greater than normal exertion is unnecessary.  
 

If the causal connection is not obvious, the connection must be established by 

unequivocal medical testimony 

 

Robert Dietz (deceased) by Judith Dietz v. WCAB (Lower Bucks County Joint  

Municipal Authority), No. 2051 C.D. 2014 (Decision by Judge Leavitt, August 14, 2015 

Petitioner ) 12/15 
 

 

 It is true that the Commonwealth Court has held that expert testimony which 

adamantly rejects any causal relationship between exposure to the hazards of 

firefighting and lung disease is incompetent because of the presumption in 

Section 301(e) of the Act, which provides : 

 

If it be shown that the employe, at or immediately before the date of 

disability, was employed in any occupation or industry in which the 

occupational disease is a hazard, it shall be presumed that the employe’s 

occupational disease arose out of and in the course of his employment, 

but this presumption shall not be conclusive. 

 

However, a medical expert’s opinion is not rendered incompetent if the doctor 

indicates his acknowledgment that the presumption exists; but  he believes its use 

as a risk factor for lung disease is not as medically compelling. 

 

Therefore, the WCJ did not commit an error by adopting employer’s medical 

experts testimony as credible whether the expert indicated his acknowledgment 

that the presumption existed; but he believe its use as a risk factor for lung disease 

was not as medically compelling as the claimant’s history  of smoking cigarettes 

from age 18 at the rate of one-half to one pack per day; Claimant averaged one to 

two alcoholic drinks per day; Claimant’s grandparents suffered chronic 

obstructive lung disease and lung cancer; Claimant had been diagnosed as 
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suffering obstructive sleep apnea, gastroesophageal reflux, depression, 

hypertension, and a cardiac condition, Wolff- Parkinson-White syndrome. 

 

 

Swigart v. WCAB (City of Williamsport),  No. 493 C.D. 2015 ( Decision by Judge 

Covey, December 23, 2015) 12/15 

 

 

NON-OCCUPATIONAL DISABILITY FORMS 

 

 

 A claimant’s affirmative statement on her disability insurance application that her 

condition was not work-related is not fatal to her subsequent claim for workers’ 

compensation.   

 

This is because claimants are not expected to be capable of medical diagnoses, 

particularly in the case of a medical condition that results from cumulative insults 

to the body. The adequacy of notice is determined from an examination of the 

totality of circumstances. 

 

Gahring  v. WCAB Petitioner (R and R Builders and Stoudt’s Brewing Company), 

No. 534 C.D. 2015 (Decision by Judge Leavitt, November 23, 2015) 11/15 

 

NOTICE 

  

 Section 311 of the Act requires the claimant to inform his employer of a work 

injury within 120 days of its occurrence.  

 

When cumulative trauma/aggravation injuries are at issue the last day of 

employment is the critical date of injury for purposes of determining timely 

notice.  

 

In the case of a cumulative trauma, the connection to work duties may not be 

obvious. The claimant must notify an employer that he has an injury, but this can 

be done in collective communications.  

 

A claimant need not state with certainty that the injury is work-related, as long as 

employer is informed of the possibility it was work-related. 

 

In this matter the claimant, who alleged a cumulative trauma to his back, gave 

adequate notice where the claimant reported to his employer that he had increased 

back pain due to the increased hours that the employer was requiring him to work.  

 

Claimant’s statements were sufficient to inform Employer of the possibility his 

pain  was work-related. 
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 The claimant must have knowledge that his injury is work-related. Accordingly, 

Section 311 states that the time for giving notice shall not begin to run until the 

employee  knows that his injury is work-related 

 

Gahring  v. WCAB Petitioner (R and R Builders and Stoudt’s Brewing Company), 

No. 534 C.D. 2015 (Decision by Judge Leavitt, November 23, 2015) 11/15 

 

 

 

NOTICE OF ABILITY OF RETURN TO WORK (LIBC-757) 

 The Pennsylvania Supreme Court holds that the employer’s obligation to provide 

the claimant with the Notice of Ability to Return to Work (LIBC-757) pursuant to 

Section 306(b) (3) of the Act does not arise until after a claimant has become 

entitled to workers’ compensation benefits. 

 

This is because as reflected in the legislative history, Section 306(b) (3) was 

intended to speak to an employer’s burden in a suspension proceeding, after a 

compensable injury has been established, and was not meant to impose a 

requirement upon employers in all circumstances where alterative employment is 

offered to an injured employee. 

 

Section 306(b)(3) presumes that the work-related injury has caused a disability, 

that the claimant is receiving ongoing benefits for that compensable injury, and 

that the employer seeks to utilize the medical evidence it obtained in an attempt to 

reduce its existing liability by decreasing the amount of benefits it has to pay. 

 

Therefore, the WCJ did not commit an error of law upon granting the claimant’s 

Claim Petition for a closed period where the suspension was premised upon 

employer’s job offer made within the claimant’s capabilities that was proffered 

before the claimant filed her Claim Petition and was offered in the absence of 

employer’s issuance of a Notice of Ability to Return to Work (LIBC-757).  

 

It was further noted that before making any job offer the employer had issued a 

Notice of Denial rejecting claimant’s contention she had suffered a work related 

injury. 

 

 It is true that once an injured employee meets her burden of proving an 

entitlement to disability benefits in a Claim Petition proceeding, the burden shifts 

to the employer to prove entitlement to a suspension of those benefits through 

competent evidence. 

 

In this matter the employer proved it was entitled to a suspension based upon the 

job offer made to the claimant following the employer’s issuance of its Notice of 
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Denial, which was made in the absence of the issuance of a Notice of Ability to 

Return to Work (LIBC-757). 

 

This is because in a claim proceeding it is the claimant’s burden to prove the 

extent and duration of disability and the WCJ is free to grant benefits for a closed 

period if the evidence supports such finding. 

 

School District of Philadelphia v. WCAB (Hilton), No. 34 EAP 2014 (Decision by 

Justice Baer, May 26, 2015) 5/15 

OCCUPATIONAL DISEASE 

 

 The WCJ’s determination that Claimant fully recovered from her work injury 

without any residual impairment from  Occupational Asthma was contrary to the 

credited evidence of record and erroneous as a matter of law where the evidence 

reflected that the claimant had no prior history of suffering from asthma prior to 

her occupational exposure to Di-Isocyanate and, although credited testimony 

found her recovered from the occupational asthma, it was not disputed that the 

claimant could not return to her pre-injury work environment as a result of her 

cumulative occupational exposure to Di-Isocyanate. 

 

The holding in this matter should be distinguished from the holding in the 

Pennsylvania Supreme Court case of Bethlehem Steel Corporation v. WCAB 

(Baxter), 708 A.2d 801 (Pa. 1998), where the court held that once the claimant 

had fully recovered from his work-related aggravation and returned to his pre-

occupational exposure medical baseline, he became ineligible for workers’ 

compensation benefits regardless of his inability to return to his pre-injury work 

place because of his preexisting asthma. 

 

Little v. WCAB (Select Specialty Hospital) No. 1401 C.D. 2014 (Decision by 

Judge Simpson, March 25, 2015) 3/15 
 

 

 

 It is true that the Commonwealth Court has held that expert testimony which 

adamantly rejects any causal relationship between exposure to the hazards of 

firefighting and lung disease is incompetent because of the presumption in 

Section 301(e) of the Act, which provides : 

 

If it be shown that the employe, at or immediately before the date of 

disability, was employed in any occupation or industry in which the 

occupational disease is a hazard, it shall be presumed that the employe’s 

occupational disease arose out of and in the course of his employment, 

but this presumption shall not be conclusive. 
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However, a medical expert’s opinion is not rendered incompetent if the doctor 

indicates his acknowledgment that the presumption exists; but  he believes its use 

as a risk factor for lung disease is not as medically compelling. 

 

Therefore, the WCJ did not commit an error by adopting employer’s medical 

experts testimony as credible whether the expert indicated his acknowledgment 

that the presumption existed; but he believe its use as a risk factor for lung disease 

was not as medically compelling as the claimant’s history  of smoking cigarettes 

from age 18 at the rate of one-half to one pack per day; Claimant averaged one to 

two alcoholic drinks per day; Claimant’s grandparents suffered chronic 

obstructive lung disease and lung cancer; Claimant had been diagnosed as 

suffering obstructive sleep apnea, gastroesophageal reflux, depression, 

hypertension, and a cardiac condition, Wolff- Parkinson-White syndrome. 

 

Swigart v. WCAB (City of Williamsport),  No. 493 C.D. 2015 ( Decision by Judge 

Covey, December 23, 2015) 12/15 

 

 

PARTIAL DISABILITY 

 

 A claimant whose post-injury earnings are less than the pre-injury earnings is not 

automatically entitled to partial disability benefits. If the reduction in earnings is 

not tied to a loss of earning power attributable to the work injury, no disability 

benefits are due. 

 

This is because under workers’ compensation law, the term “disability” is 

synonymous with loss of earning power. Consistent with this definition, Section 

306(b) (1) limits partial disability to that caused by the compensable injury. 

 

A claimant who returns to their time-of-injury jobs with restrictions that do not 

require a modification of their duties or hours are considered to be without 

restriction.  This is because medical restrictions are not relevant if they do not 

require a modification of the claimant’s pre-injury job duties. Even if an 

accommodation could be construed as a restriction, it is irrelevant to the 

determination that the claimant can perform the pre-injury position. 

 

Therefore the Judge, did not commit an error upon granting the employer’s 

Petition for Suspension where the claimant returned to work at her pre-injury 

position with a loss of earnings because overtime was eliminated for economic 

reasons and the claimant self-imposed the restriction of working fewer hours per 

week where the claimant’s medical restrictions did not affect her ability to 

perform her regular work duties and the claimant acknowledged that she had  

been doing her regular job and had not been asked to do anything that exceeded 

her physicians  restrictions and evidence reflected that the claimant could 

schedule around anything that exceeded her treating physicians restrictions. 

 



51 
 

Furthermore, the employer was entitled to a Suspension where the situation that 

caused claimant’s injury- a client hanging on her arm and refusing to walk- no 

longer existed because the group home where claimant worked had residents who 

were independent and required little direct care and if a client were to fall and 

have difficulty getting up, Employer’s protocol is to call an ambulance and have 

the client examined at the hospital.  

 

The fact that claimant’s job description included pushing and pulling 180 pounds, 

which was greater than the claimant’s 50 pound restriction, did not entitle her to 

partial disability because there were no wheelchair-bound clients at claimant’s 

group home, meaning the restrictions were not relevant to her ability to perform 

the job without restrictions. 

 

Donahay v. WCAB (Skills of Central PA, Inc.), No. 869 C.D. 2014 (Decision by 

Judge Leavitt, February 4, 2015) 2/15 
 

PENALTY 

 

 The employer was not subject to penalties because it suspended claimant’s 

benefits by taking the offset without first obtaining an executed agreement or 

order. 

 

This is because the regulation at 34 Pa. Code §123.4 allows an employer to take 

an offset unilaterally.  

 

However, at least 20 days prior to taking the offset, the employer must notify the 

employee, on Form LIBC-761, “Notice of Workers’ Compensation Benefit 

Offset,” that the workers’ compensation benefits will be offset. 

 
Gelvin v. WCAB (Pennsylvania State Police), 1503 C.D. 2014 (Decision by Judge 

McCullough, July 13, 2015) 7/15 

 

 

PLEADING  

 

 Although liberal pleading rules apply in workers’ compensation matters the 

principles of fairness and due process require that the party against whom relief is 

awarded must have been on notice of the theory of relief and had an opportunity 

to respond.  

 

Thus, where the parties expressly stipulated that a 2004 injury was excluded from 

the current proceedings involving a 2006 injury and Employer relied on that 

agreement to not present medical evidence related to that injury, the WCJ acted 

outside his authority by ordering benefits related to the 2004 injury  
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Sloane v. WCAB (Children’s Hospital of Philadelphia), No. 1399 C.D. 2014 

(Decision by Judge Colins, October 1, 2015)10/15 

  
 

PSYCHIATRIC INJURY 

 

 Where a claimant asserts a claim under the “Physical/Mental Standard” the 

claimant must establish that the mental injury resulted from a triggering physical 

stimulus and arose during the course of employment.  

 

The claimant must show that the physical injury required medical treatment, even 

if that physical injury was not disabling under the Law. Additionally, the mental 

injury must be related to the physical stimulus. 

 

This is true although the claimant need not prove that he or she suffered a 

physical disability that caused a mental disability for which he or she may receive 

benefits or that the physical injury continues during the life of the mental 

disability. 

 

Therefore, the WCJ did not commit an error of law where she used the “Mental-

Mental” standard, which requires the showing of an abnormal working condition, 

rather than the “Physical-Mental”, which does not require the showing of 

abnormal working conditions, where the WCJ concluded that at the time the 

claimant was a victim of an armed robbery and tied with rope only suffered slight 

bruising to her ankles and wrists that required no medical treatment and the WCJ 

rejected claimant’s medical expert as not credible that the clamant suffered 

orthopedic injuries as the result of the robbery.  

 

 For actual working conditions to be considered abnormal, pursuant to application 

of the “Mental-Mental” standard they must be considered in the context of 

specific employment. However, this does not mean that the abnormal working 

conditions analysis ends when it is established that the claimant generically 

belongs to a profession that involves certain levels or types of stress. The court 

must look at the quantity or quality of stress an employee should be able “to 

take,” or what episode of stress is, in the WCJ’s subjective determination, 

comparable to a different episode of stress, which may be expected to be tolerated 

by an employee. 

 

The Court remanded this matter back to the WCJ with instructions to determine 

whether the armed robbery they represented a singular, extraordinary event 

occurring during Claimant work shift that caused Claimant’s psychiatric injury. If 

it did, the claimant would prove she was subjected to an abnormal working 

condition, thus satisfying the “Mental-Mental” standard.  

 

Murphy v. WCAB (Ace Check Cashing Inc.), No. 1604 C.D. 2013 (Decision by 

Judge Cohn Jubelirer, February 20, 2015) 2/15 
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REASONED DECISION 

 

 The reasoned decision provision of Section 422(a) of the Act aids meaningful 

appellate review by requiring the WCJ to issue a reasoned decision containing 

findings of fact and conclusions of law based upon the record as a whole and 

clearly stating the rationale for the decision. When the WCJ is faced with 

conflicting evidence, section 422(a) of the Act requires the WCJ to state the 

reasons for rejecting or discrediting competent evidence. The reasoned decision 

requirement does not permit a party to challenge or second-guess the WCJ’s 

reasons for credibility determinations; determining the credibility of witnesses 

remains the quintessential function of the WCJ as the finder of fact. 

 

However, the WCJ may not capriciously disregard evidence. A “capricious 

disregard” of evidence is a deliberate disregard of competent evidence which one 

of ordinary intelligence could not possibly have avoided in reaching a result. 

 

Joseph Reed, deceased, Donna Palladino, Executor of the Estates of Joseph Reed 

and Alice Reed deceased v. WCAB (Allied Signal, Inc. and it’s successor in interest 

Honeywell) No. 879 C.D. 2014( Decision by Judge Colins, April 21, 2015) 4/15 

 

 

 

 The WCJ did not issue a reasoned decision where the claimant alleged injuries to 

the lumbar and thoracic spine and the WCJ, upon issuing its decision that denied 

claimant’s petition found “the only issue is whether there is a lumbar injury at L5-

S1 in addition to the fractures accepted by the employer” and did not address the 

status of the thoracic spine. 

 

One cannot assume that the judge addressed both the lumbar and thoracic spine 

solely because he found credible employers medical expert, who addressed the 

lumbar and thoracic spine, more credible than claimant’s expert where the WCJ’s 

credibility determinations only addressed the experts testimony pertaining to the 

lumbar spine 

 

Boddie v. WCAB(Crown Distribution Center) No. 1866 C.D. 2014 ( Decision by 

Judge Leavitt, July 28, 2015) 10/15 

 

 Section 422(a) of the Act requires the WCJ to issue a reasoned decision 

containing findings of fact and conclusions of law based upon the evidence as a 

whole which clearly and concisely states and explains the rationale for the 

decisions so that all can determine why and how a particular result was reached. 

The WCJ must give reasons for accepting or rejecting evidence. This is to ensure 

that a legally erroneous basis for a finding will not lie undiscovered but, rather, 

such legal error will be evident and can be corrected on appeal. 
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The WCJ also has a duty to make crucial findings of fact on all essential issues 

necessary for review by the Board and this Court. A decision is reasoned for 

purposes of Section 422(a) if it allows for adequate appellate review without 

further elucidation. 

 

 

WCJ is permitted to reject even uncontroverted evidence presented by the party 

bearing the burden of proof, but he must make a specific finding and articulate a 

reasonable explanation for doing so. 

   
 

 Ingrassia v. WCAB (Universal Health Services, Inc.) No. 1212 C.D. 2014 (Judge 

Leavitt, October 26, 2015) 10/15 

 

REINSTATEMENT 

 Where the clamant was laid off for economic reasons in November 2004 the 

Claimant’s Petition for Reinstatement for benefits filed on September 23, 2010 

relating to his 1999 right shoulder injury was not time-barred under Section 

413(a) of the Act, where the claimant suffered compensable injuries to his left 

shoulder in 1995 and a compensable injury to his right shoulder in 1999 and the 

clamant received indemnity for his left shoulder until he resolved the left shoulder 

claim by C&R on September 23, 2010.  This is because the Petition for 

Reinstatement was filed within three years after the date of the last payment of 

compensation for his 1995 left shoulder injury, which Claimant received in lieu of 

compensation for the 1999 right shoulder injury. 

This is because where the claimant suffered two totally disabling injuries, either 

of which would have entitled him to total disability benefits, the claimant was not 

entitled to receive benefits for both at the same time. In essence, the workers’ 

compensation system requires a claimant to “choose one injury” and receive 

compensation for that totally disabling injury in lieu of receiving compensation 

for the other totally disabling injury at that time.  

Where circumstances change, however, such that the loss in earning power from 

that injury for which a claimant is receiving benefits resolves or lessens the 

Claimant is permitted to seek reinstatement under Section 413(a) of the Act 

within three years after the date of the most recent payment of compensation 

received in lieu of compensation for the injury he was not receiving indemnity for 

and which has not resolved. 
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 The courts holding was made pursuant to the language of 413(a) that provides in 

pertinent part: 

Provided, That, . . . no notice of compensation payable, agreement or 

award shall be reviewed, or modified, or reinstated, unless a petition 

is filed with the department within three years after the date of the 

most recent payment of compensation made prior to the filing of such 

petition 

 
Following the claimant’s economic lay off in November 2004 he would have been 

entitled to reinstatement of indemnity for the compensable 1995 left shoulder or 

the compensable 1999 right shoulder injury but he was not entitled to both. The 

claimant received indemnity related to his left shoulder injury in lieu of indemnity 

for his right shoulder injury until September 23, 2010 and he filed his Petition for 

Reinstatement related to his right shoulder injury within 3 years of the last 

payment of compensation for the left shoulder injury.  

 

Kane v. WCAB (Glenshaw Glass), No. 1172 C.D. 2013 (Decision by Judge 

Brobson, June 25, 2015) 6/15 

 The principles of  Bechtel Power Corp. v. Workmen’s Compensation Appeal 

Board (Miller), 452 A.2d 286 (Pa. Cmwlth. 1982) precluded the claimant’s right 

to litigate a Petition for Reinstatement alleging wage loss per her 2007 while she 

was still appealing the denial of wage per her Claim Petition that alleged wage 

loss resulting from that same 2007 injury was pending. 

 

This is because Bechtel Power Corp stands for the proposition that matters 

pending on appeal cannot be revisited by the filing of new, similar petitions. 

 

 Bechtel Power also applies to prevent premature petitions, re-litigation of 

identical issues, and to preclude a party from advocating inconsistent positions 

when the issues in the litigation s are identical. 

 

Bechtel Power applied to this matter because the claimant was attempting to re-

litigate identical issues. The initial WCJ did not award indemnity benefits relating 

back to claimant’s 2007 injury and  claimant’s Petition for Reinstatement also 

involved a claim for ongoing disability related to a reduction in hours since the 

2007 Injury. 

 

Bechtel Power also applied because the claimant maintained two mutually 

exclusive positions.  

 

This is because in  the reinstatement petition, ostensibly claimant sought to 

reinstate the benefits as set forth in the WCJ’s decision. Simultaneously, in the 

appeal of her Initial Claim, she challenged the adequacy of the award because it 

did not include any ongoing disability benefits or wage loss.  



56 
 

 

Further complicating the matter, in her reinstatement petition, Claimant presumed 

an award of indemnity benefits that she did not receive. 

 

Gieniec v. WCAB (Palmerton Hospital) No. 195 C.D. 2015 ( Decision by Judge 

Simpson, November 3, 2015) 12/15 

 

RETIREMENT 

 

 The Claimant’s permanent relocation from Pennsylvania to Nevada, 

standing alone, did not support a determination that she had permanently 

removed herself from the workforce even though the claimant retired from 

her job, received a disability pension and relocated to Nevada to take 

advantage of the warmer weather due to non-occupational health reasons.  

 

Such relocation is specifically contemplated by and provided for in 

Section 306(b) (2) of the Act, which states upon determining “earning 

power” under the Act: 

 

Disability partial in character shall apply if the employe is able to 

perform his previous work or can, considering the employe’s 

residual productive skill, education, age and work experience, 

engage in any other kind of substantial gainful employment which 

exists in the usual employment area in which the employe lives 

within this Commonwealth. If the employe does not live in this 

Commonwealth, then the usual employment area where the 

injury occurred shall apply. (emphasis added) 

 

The language of Section 306(b) (2) specifically contemplates that 

Claimant would permanently relocate outside the Commonwealth 

following her work-related injury and the payment of benefits, and directs 

how to determine her earning power when the modification or suspension 

of these benefits is sought. 

 

Therefore, where an injured employee relocates to a different state for 

such an employee, an employer must focus its job availability analysis on 

the area where the injury occurred.  

 

 A WCJ could not solely rely on Claimant’s receipt of a disability pension 

to support the suspension of benefits on the basis that she has permanently 

separated from the workforce. 

 

This is because there is no presumption of retirement arising from the fact 

that a claimant seeks or accepts a pension, much less a disability pension; 

rather, the worker’s acceptance of a pension entitles the employer only to 
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a permissive inference that the claimant has retired. Such an inference, if 

drawn, is not on its own sufficient evidence to establish that the worker 

has retired–the inference must be considered in the context of the totality 

of the circumstances. 

 

Chesik v. WCAB (Department of Military and Veterans’ Affairs), No. 758 C.D. 

2015(Decision by Judge Pellegrini, November 9, 2015)11/15 

 

REVIEW NOTICE OF COMPENSATION PAYABLE 

 

 Section 413(a) of the Act specifically authorizes the WCJ to amend the 

NCP during litigation of any petition where the evidence presented shows 

that the NCP is materially incorrect provided the  employer has adequate 

notice that the amendment is being sought. This is because the employer 

must have the opportunity to contest a corrective amendment. 

 

Whether an employer has had a fair opportunity to contest the corrective 

amendment is determined on a case-by-case basis by looking at the totality 

of circumstances.  

 

In this matter, Employer was aware this diagnoses the diagnoses of left 

suprascapular neuropathy was at issue since the employer had filed a 

Utilization Review questioning the need for the decompression surgery. 

This procedure was done to relieve Claimant’s suprascapular neuropathy. 

 

 An amendment is corrective if the WCJ adds a diagnosis that is part of the 

original work injury. On the other hand, where a claimant develops 

another new injury as a consequence of the original injury, the WCJ 

cannot add that injury to the NCP without a review petition.  

 

The WCJ made a corrective amendment where he added the diagnoses of 

left suprascapular neuropathy where compensable injury was recognized 

as being to the left shoulder 

 

Walter v. WCAB  (Evangelical Community Hospital), No. 139 C.D. 2015 

(Decision by Judge Leavitt, November 23, 2015) 11/15 
 

 

 

SOCIAL SECURITY 

 

 Pursuant to Section 204(a) of the Act, compensation benefits otherwise payable 

shall be offset by 50% of the net amount received in Social Security (old age) 

benefits and offset shall only apply to amounts which an employee receives 

subsequent to the work-related injury 
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 The WCJ did not commit an error of law where she denied the employer a credit 

for claimant’s receipt of Old Age Social Security where: 1) The Claimant applied 

for Social Security retirement benefits in 2009, which was before he turned 62-

years-old.; 2)  Claimant sought the benefits as of  his date of eligibility , which 

was when he turned 62 years old on January 2, 2010; 3) Claimant received a 

Notice of Award from the Social Security Administration (SSA) approving his 

application, stating: “Your entitlement date is January 2010, and that his 

payments would be based upon his current monthly benefit rate of $1,135.70.; 4) 

SSA in its entitlement letter told the claimant “We are withholding $1,135.00 of 

your benefits for January 2010 because of your work and earnings”; 5)Claimant 

suffered his work injury on January 20, 2010; and 6) On February 10, 2010, SSA 

issued his first monthly payment in the amount of $1,135.00. 

 

This is because where a Claimant was entitled to his Social Security retirement 

benefits prior to his work-related injury, Employer is not entitled to a credit and/or 

offset. 

 

The court justified its holding based upon Section 402(a) of the Social Security 

Act, which states one becomes entitled to Social Security Old Age benefits upon 

application for those benefits after attaining retirement age. (Emphasis added) 

The pertinent Social Security Regulations further provide : 

 

5) To apply means to sign a form or statement that SSA accepts as an application 

for benefits  

6) SSA publicizes that application can be made “when you are at least 61 years 

and 9 months of age,” and encourages applicants to “apply three months 

before they want their benefits to start. 

7) To be “entitled” to benefits, an individual must have “applied and proven his 

or her right to benefits. 20 C.F.R. § 404.303 

8) The entitlement requirements are: (a) You are at least 62 years old; (b) You 

have enough social security earnings to be fully insured; and (c) You apply. 

20 C.F.R. § 404.310 

 

In this case because Claimant had applied for benefits in advance of his eligibility 

and had been approved, he was entitled to Social Security retirement benefits 

when he turned 62 on January 2, 2010, which was 18 days before his work injury 

occurred. See R.R. at 40a.  

 

That fact that Claimant’s payments did not commence until February 10, 2010, 

which was 21 days after his work injury was irrelevant. That Claimant’s payments 

did not commence until February 10, 2010, which was 21 days after his work 

injury is irrelevant. The undisputed Notice of Award stated that Claimant was 

entitled to benefits in January 2010. 

 

Pocono Mountain School District v. WCAB (Easterling) No. 548 C.D. 2014, No. 

663 C.D. 2014 (Decision by Judge Covey, April 10, 2015) 4/15 
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STATUTE OF LIMITATIONS 

 Where the clamant was laid off for economic reasons in November 2004 the 

Claimant’s Petition for Reinstatement for benefits filed on September 23, 2010 

relating to his 1999 right shoulder injury was not time-barred under Section 

413(a) of the Act, where the claimant suffered compensable injuries to his left 

shoulder in 1995 and a compensable injury to his right shoulder in 1999 and the 

clamant received indemnity for his left shoulder until he resolved the left shoulder 

claim by C&R on September 23, 2010.  This is because the Petition for 

Reinstatement was filed within three years after the date of the last payment of 

compensation for his 1995 left shoulder injury, which Claimant received in lieu of 

compensation for the 1999 right shoulder injury. 

 

This is because where the claimant suffered two totally disabling injuries, either 

of which would have entitled him to total disability benefits, the claimant was not 

entitled to receive benefits for both at the same time. In essence, the workers’ 

compensation system requires a claimant to “choose one injury” and receive 

compensation for that totally disabling injury in lieu of receiving compensation 

for the other totally disabling injury at that time.  

Where circumstances change, however, such that the loss in earning power from 

that injury for which a claimant is receiving benefits resolves or lessens the 

Claimant is permitted to seek reinstatement under Section 413(a) of the Act 

within three years after the date of the most recent payment of compensation 

received in lieu of compensation for the injury he was not receiving indemnity for 

and which has not resolved. 

 The courts holding was made pursuant to the language of 413(a) that provides in 

pertinent part: 

 

 

Provided, That, . . . no notice of compensation payable, agreement or 

award shall be reviewed, or modified, or reinstated, unless a petition 

is filed with the department within three years after the date of the 

most recent payment of compensation made prior to the filing of such 

petition 
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Following the claimant’s economic lay off in November 2004 he would have been 

entitled to reinstatement of indemnity for the compensable 1995 left shoulder or 

the compensable 1999 right shoulder injury but he was not entitled to both. The 

claimant received indemnity related to his left shoulder injury in lieu of indemnity 

for his right shoulder injury until September 23, 2010 and he filed his Petition for 

Reinstatement related to his right shoulder injury within 3 years of the last 

payment of compensation for the left shoulder injury.  

 

Kane v. WCAB (Glenshaw Glass), No. 1172 C.D. 2013 (Decision by Judge 

Brobson, June 25, 2015) 6/15 

 

 Claimant’s Petition for Reinstatement filed in 2011 that sought to reinstatement of 

benefits referable to a Medical Only Notice of Compensation Payable issued 

December 28, 2006 that recognized a December 3, 2006 injury in the form of an 

exacerbation of right elbow epicondylitis and flare up of preexisting degenerative 

joint disease in her right knee was untimely pursuant to the three year statute of 

limitations of Section 315 and three year statue of Section 413(a), that requires 

filing of Petition for Reinstatement within three years of last payment of 

compensation. 

 

This is because the effect of issuing a Medical Only Notice of Compensation 

Payable is distinct from the an ongoing Suspension of benefits, which would 

occur if the claimant returned to work at no loss of earnings following the receipt 

of indemnity and issuance of a Notice of Compensation Payable. The Medical 

Only Notice of Compensation Payable was created in 2004 to allow an employer 

to accept liability for an injury but not any loss of earning power. This 

understanding of the effect of a Medical Only Notice of Compensation Payable is 

evident in this case where Employer checked the portion of the NCP form which 

states “check only if compensation for medical treatment (medical only, no loss of 

wages) will be paid subject to the Workers’ Compensation Act” and did not 

complete the portions of the form related to wage-loss benefits, including the 

weekly compensation rate.  

 

Accordingly, because no disability had ever been recognized by Employer or 

established by a WCJ for the 2006 injury, disability had not been suspended when 

the 2006 NCP was issued. Claimant therefore could not seek to have disability 

benefits reinstated, and the 500-week period for reinstatement of benefits did not 

govern this case. 

 

 It is true that payments of medical expenses may toll the Section 315 limitations 

period where those payments were made “in lieu of” workers’ compensation 

benefits. The controlling question in this analysis is the intent of the employer, i.e. 

whether the employer intended the payments for medical services to replace 

disability benefits. 

 



61 
 

By issuing the Medical Only Notice of Compensation Payable Employer made its 

intent expressly clear that it would pay Claimant’s medical expenses but accepted 

no liability for wage-loss benefits. Thus, the Petition would also be untimely 

under Section 315. 

 

Sloane v. WCAB (Children’s Hospital of Philadelphia), No. 1399 C.D. 2014 

(Decision by Judge Colins, October 1, 2015)10/15 

 

 STATUTORY EMPLOYER 

 

 The Franchisor, Saladworks, LLC was not the statutory employee of the injured 

claimant pursuant to Section 302(a) where it’s uninsured franchisee, G21 LLC 

d/b/a Saladworks (G21), did not perform a regular or recurrent part of the 

business, occupation, profession, or trade of Saladworks. (Emphasis added.) 

  

Although Saladworks and G21 were connected through its Franchise Agreement, 

Saladworks, LLC was not in the restaurant business or the business of selling 

salads. Saladworks’ business was the sale of franchises to franchisees that desire 

to use its name and “System” and marketing expertise.  

 

While Saladworks and G21 were connected through the Franchise Agreement it 

was not in the restaurant business or the business of selling salads, which 

Franchisee G21 was. 

 

In this matter, Saladworks was in the business of selling franchises that used its 

unique system. Claimant was injured while working for a franchisee that was in 

the business of selling salads and other food products 

 

 Section 302(a) of the Act provides that a an entity must subcontract to have work 

performed that is a regular or recurrent part of its business in order to be 

considered a statutory employer: 

 

All or any part of a contract and his insurer shall be liable for the 

payment of compensation to the employes of the subcontractor unless the 

subcontractor primarily liable for the payment of such compensation has 

secured its payment as provided for in this act. Any contractor or his 

insurer who shall become liable hereunder for such compensation may 

recover the amount thereof paid and any necessary expenses from the 

subcontractor primarily liable therefor. 

 

For purposes of this subsection, a person who contracts with another . . . 

(2) to have work performed of a kind which is a regular or recurrent 

part of the business, occupation, profession or trade of such person shall 

be deemed a contractor, and such other person a subcontractor. 

(Emphasis added.) 
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Saladworks, LLC v. WCAB (Gaudioso and Uninsured Employers Guaranty 

Fund), No. 1789 C.D. 2014 (Decision by Judge McGinley, October 6, 2015) 10/15 

 

 

SUBROGATION 

 

 The claimant, who did not witness the negotiations pertaining to employers 

subrogation rights and main evidence was her testimony based upon what her 

initial attorney told her, did not produce sufficient evidence to prove that the 

employer/carrier waived its future subrogation rights where the initial Third Party 

Settlement Agreement (TPSA) provided for payment of monies to the employer 

in excess of its net lien and specifically stated that the employer waived its future 

subrogation rights but the parties subsequently entered into a “corrected” TPSA 

based upon the employer’s larger net lien and this agreement provided for exact 

payment of the employer’s net lien but contained no language stating the 

employer waived its future subrogation rights. 

 

This is because an employer only waives past and future subrogation rights when 

the release agreement relates to both sets of rights, and a release of one set of 

rights does not require a release of the other. In this context the “corrected” TPSA 

was susceptible to different interpretations, and the Claimant failed to present 

evidence to support her understanding of the agreement. 

 

The Court, upon reaching its ruling noted that the initial TPSA contained 

consideration for the waiver of future subrogation rights whereas the “corrected 

TPSA” provided no consideration for waiver of future subrogation rights. 

Moreover, the express language found in the Original SA waiving Employer’s 

future subrogation rights was deleted from the Corrected SA. 

 

The lack of consideration in the “corrected” TPSA is significant because all 

essential elements, including consideration, must be present for a valid contract to 

exist. In order for a valid contract to exist, there must be adequate consideration 

beyond what the parties are already legally bound to render or perform.  

 

Since the Claimant was already legally obligated to pay the net lien, there was no 

consideration present for any waiver of future subrogation rights. 

 

 It is true that where the contract terms are ambiguous and susceptible of more 

than one reasonable interpretation, however, the court is free to receive extrinsic 

evidence, i.e., parol evidence, to resolve the ambiguity. Here, the “corrected” 

TPSA was susceptible to different interpretations, and Claimant failed to present 

evidence to support her understanding of the agreement, and there was no 

consideration for Employer’s waiver of future subrogation rights. 
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 An employer’s subrogation right is both automatic and absolute and can be 

abrogated only by choice. 

 

There are two aspects to an employer’s subrogation rights: the compensation 

previously paid to a claimant by an employer is the accrued lien or “past” aspect 

and the credit toward compensation payable is the “future” aspect to be paid 

subsequently upon settlement of the accrued lien. 

 

An employer’s settlement of its accrued lien for a lesser sum of money has no 

bearing on the calculation of the employer’s future subrogation rights because the 

settlement does not change the amount of compensation that the employer 

previously paid. 

 

Fortwangler v. WCAB (Quest Diagnostics) 1085 C.D. 2014 Decision by judge 

McCullough, March 31, 2015) 3/15 

 

 

 The WCJ did not err upon suspending the claimant’s compensation because the 

Claimant failed to disclose the amount of monies recovered in the third-party tort 

action emanating out of the claimant’s compensation work injury.   

 

The employer’s obligation to pay the compensation awarded by the WCJ 

remained awaiting satisfactory documentation concerning the claimants’ 

settlement of the Third Party Action in the Court of Common Pleas of 

Philadelphia. 

 

 This is because the right to subrogation conferred by Section 319 of the Act does 

more than confer a ‘right’ of subrogation upon the employer; rather, subrogation 

is automatic. 

 

The text of the statute clearly and unequivocally establishes the contour of the 

employer’s burden.  

 

An employer must demonstrate that it is compelled to make payments for a 

claimant’s work-related injury by reason of the negligence of a third party and 

that the funds the employer is seeking to recover were paid to the claimant for the 

same compensable injury for which the employer is liable under the Act.  

 

After an employer’s burden has been satisfied, subrogation is automatic. The 

statute does not make subrogation contingent upon an employer demonstrating the 

amount of recovery.  

 

Once the WCJ concluded that Employer met its burden under Section 319 of the 

Act, triggering automatic subrogation, the burden was on Claimant to establish 

the amount of the recovery, which the WCJ found the claimant failed to do. 
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Joseph Reed, deceased, Donna Palladino, Executor of the Estates of Joseph Reed 

and Alice Reed deceased v. WCAB (Allied Signal, Inc. and it’s successor in interest 

Honeywell) No. 879 C.D. 2014( Decision by Judge Colins, April 21, 2015) 4/15 

 

 

 The employer/carrier is entitled to subrogation against Claimant’s recovery of 

uninsured motorist benefits from a non-negligent co-employee’s personal 

automobile policy for which Employer did not pay. 

 

This is because an employer has the right to subrogation not only where the 

employer paid for the policy, but also where a third party, such as a customer or a 

co-worker, paid for the policy.  

 

Therefore, where Claimant’s co-employee paid for the uninsured motorist 

insurance policy, Employer was entitled to subrogate against Claimant’s 

settlement proceeds. 

 

 Davis v. WCAB (PA Social Services Union) No. 216 C.D. 2015 (Decision by 

Judge Friedman, December 30, 2015)12/15 

 
 

SUBSTANTIAL EVIDENCE 

 

 Although a WCJ is the sole arbiter of the credibility and the weight of testimony 

and other evidence and is free to reject or accept the testimony of any witness in 

whole or in part,  the findings of the WCJ must be supported by substantial 

evidence. 

 

Thus, if a WCJ is to reject an IRE and the deposition testimony of the doctor who 

conducted the IRE as unpersuasive, there must be evidence of record to support 

the bases for that rejection. 

 

The WCJ’s rejection of the testimony of the employer’s IRE physician as 

unpersuasive was not supported by substantial evidence where the WCJ  did  not 

cite any provisions of the AMA Guides or other evidence in support of her 

reasoning that the IRE physician miscategorized or improperly grouped 

Claimant’s injuries or that he improperly calculated Claimant’s impairment rating. 

Moreover, Claimant did not elicit any evidence that could support the WCJ’s 

reasoning.  

 

 IA Construction Corporation v. WCAB (Rhodes) No. 2151 C.D. 2013 

(Decision by Judge Brobson, February 19, 2015) 2/15 

 

But see Supreme Court PER CURIAM order: 

 

AND NOW, this 26th day of August, 2015, the Petition for Allowance of Appeal is 

GRANTED. The issue, as stated by Petitioner, is: 
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Whether the Commonwealth Court overstepped its appellate 

function in making credibility judgments which is the sole function of 

the Workers’ Compensation Judge? 

 

 IA Construction Corporation v. WCAB (Rhodes) No. 112 WAL 2015 (PER 

CURIUM  August 26, 2015) 8/15 

 

 

SUSPENSION 

 

 A claimant whose post-injury earnings are less than the pre-injury earnings is not 

automatically entitled to partial disability benefits. If the reduction in earnings is 

not tied to a loss of earning power attributable to the work injury, no disability 

benefits are due. 

 

This is because under workers’ compensation law, the term “disability” is 

synonymous with loss of earning power. Consistent with this definition, Section 

306(b) (1) limits partial disability to that caused by the compensable injury. 

 

A claimant who returns to their time-of-injury jobs with restrictions that do not 

require a modification of their duties or hours are considered to be without 

restriction.  This is because medical restrictions are not relevant if they do not 

require a modification of the claimant’s pre-injury job duties. Even if an 

accommodation could be construed as a restriction, it is irrelevant to the 

determination that the claimant can perform the pre-injury position. 

 

Therefore the Judge, did not commit an error upon granting the employer’s 

Petition for Suspension where the claimant returned to work at her pre-injury 

position with a loss of earnings because overtime was eliminated for economic 

reasons and the claimant self-imposed the restriction of working fewer hours per 

week where the claimant’s medical restrictions did not affect her ability to 

perform her regular work duties and the claimant acknowledged that she had  

been doing her regular job and had not been asked to do anything that exceeded 

her physicians  restrictions and evidence reflected that the claimant could 

schedule around anything that exceeded her treating physicians restrictions. 

 

Furthermore, the employer was entitled to a Suspension where the situation that 

caused claimant’s injury- a client hanging on her arm and refusing to walk- no 

longer existed because the group home where claimant worked had residents who 

were independent and required little direct care and if a client were to fall and 

have difficulty getting up, Employer’s protocol is to call an ambulance and have 

the client examined at the hospital.  

 

The fact that claimant’s job description included pushing and pulling 180 pounds, 

which was greater than the claimant’s 50 pound restriction, did not entitle her to 
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partial disability because there were no wheelchair-bound clients at claimant’s 

group home, meaning the restrictions were not relevant to her ability to perform 

the job without restrictions. 

 

Donahay v. WCAB (Skills of Central PA, Inc.), No. 869 C.D. 2014 (Decision by 

Judge Leavitt, February 4, 2015) 2/15 

 

 

 The WCJ did not err upon suspending the claimant’s compensation because the 

Claimant failed to disclose the amount of monies recovered in the third-party tort 

action emanating out of the claimant’s compensation work injury.   

 

The employer’s obligation to pay the compensation awarded by the WCJ 

remained awaiting satisfactory documentation concerning the claimants’ 

settlement of the Third Party Action in the Court of Common Pleas of 

Philadelphia. 

 

 This is because the right to subrogation conferred by Section 319 of the Act does 

more than confer a ‘right’ of subrogation upon the employer; rather, subrogation 

is automatic. 

 

The text of the statute clearly and unequivocally establishes the contour of the 

employer’s burden.  

 

An employer must demonstrate that it is compelled to make payments for a 

claimant’s work-related injury by reason of the negligence of a third party and 

that the funds the employer is seeking to recover were paid to the claimant for the 

same compensable injury for which the employer is liable under the Act.  

 

After an employer’s burden has been satisfied, subrogation is automatic. The 

statute does not make subrogation contingent upon an employer demonstrating the 

amount of recovery.  

 

Once the WCJ concluded that Employer met its burden under Section 319 of the 

Act, triggering automatic subrogation, the burden was on Claimant to establish 

the amount of the recovery, which the WCJ found the claimant failed to do. 

 

 

Joseph Reed, deceased, Donna Palladino, Executor of the Estates of Joseph Reed 

and Alice Reed deceased v. WCAB (Allied Signal, Inc. and it’s successor in interest 

Honeywell) No. 879 C.D. 2014( Decision by Judge Colins, April 21, 2015) 4/15 
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TERMINATION 

 

 The WCJ’s determination that Claimant fully recovered from her work injury 

without any residual impairment from  Occupational Asthma was contrary to the 

credited evidence of record and erroneous as a matter of law where the evidence 

reflected that the claimant had no prior history of suffering from asthma prior to 

her occupational exposure to Di-Isocyanate and, although credited testimony 

found her recovered from the occupational asthma, it was not disputed that the 

claimant could not return to her pre-injury work environment as a result of her 

cumulative occupational exposure to Di-Isocyanate. 

 

The holding in this matter should be distinguished from the holding in the 

Pennsylvania Supreme Court case of Bethlehem Steel Corporation v. WCAB 

(Baxter), 708 A.2d 801 (Pa. 1998), where the court held that once the claimant 

had fully recovered from his work-related aggravation and returned to his pre-

occupational exposure medical baseline, he became ineligible for workers’ 

compensation benefits regardless of his inability to return to his pre-injury work 

place because of his preexisting asthma. 

 

Little v. WCAB (Select Specialty Hospital) No. 1401 C.D. 2014 (Decision by 

Judge Simpson, March 25, 2015) 3/15 
 

 

 It is true that the testimony of a medical expert that fails to acknowledge or accept 

injuries an employer has accepted as work related is incompetent to support an 

employer’s termination petition. 

 

In this matter, the employer’s medical expert testimony was competent where he 

address the injuries on the Med Only NCP, converted from a Med Only TNCP, 

but did not address the injuries recognized on a subsequently issued indemnity 

TNCP that was properly stopped by the employer. 

 

 

Aldridge v. WCAB (Kmart Corporation), No. 494 C.D. 2014(Decision by Judge 

Brobson, decided  January 26, 2015, publication ordered April 16, 2015)4/15 
 

 

TEMPORARY NOTICE OF COMPENSATION PAYABLE 

 

 The employer did not violate the Act where in May 2011 it issued a Medical Only 

Temporary Notice of Compensation Payable, later converted to become a  

Medical Only Notice of Compensation Payable that agreed to pay for Claimant’s 

medical treatment for her alleged work injuries identified as left knee, left 

shoulder, and left hand contusions and then subsequently in August 2011 issued 
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TNCP recognizing a left labrum and bicep tear, that  paid indemnity but was 

stopped by the employer on October 17, 2011. 

 

This is because the Act does not specifically allow for or disallow the  of 

subsequent temporary acceptance documents.  

 

Therefore,  pursuant to Section 406.1 of the Act, the employer was not precluded 

from issuing a Medical Only TNCP, converted to be a Medical Only NCP and 

then upon receiving information that Claimant was suffering disability as a result 

of the shoulder injury issuing a NTCP indicating that it would make payments for 

both medical and wage loss.  

 

Pursuant to Section 406.1(d)(1) of the Act, by issuing this second , Employer was 

not admitting liability for this injury. Furthermore, since it did file a NCD and 

Notice Stopping Compensation within 90 days of issuing that second NTCP, was 

not admitting liability for those additional injuries or for wage loss as a result of 

those injuries.  

 

Since Claimant had not lost any time from work until after July 19, 2011 and did 

not have a diagnosis for her shoulder which required the surgery until around that 

time period, there was no violation of the Act in Employer’s issuance of a second 

NTCP in August of 2011. 

 

 

 The case of Mosgo v. Workmen’s Compensation Appeal Board (Tri-Area 

Beverage, Inc.), 480 A.2d 1285 (Pa. Cmwlth. 1984) did not estop the employer 

from stopping the second indemnity only TNCP although it was paying meds for 

a different diagnoses per a Med Only NCP that was converted from a Med Only 

TNCP. 

 

Mosgo, which was decided before the Act was amended to allow for the issuance 

of a TNCP, stands for the proposition that payments in lieu of workers’ 

compensation without the issuance of Bureau documents results in an admission 

of liability.  

 

Mosgo, therefore, cannot support a conclusion that, once an employer issues a 

NTCP, any subsequently issued NTCP results in a de facto acceptance of the 

injuries identified in the subsequently issued NTCP 

 

Aldridge v. WCAB (Kmart Corporation), No. 494 C.D. 2014(Decision by Judge 

Brobson, decided  January 26, 2015, publication ordered April 16, 2015)4/15 
 

 

UNINSURED EMPLOYERS GUARANTY FUND 

 

 Claimant did not violate Section 305(d) when he filed a civil action to preserve 

his ability to recover in tort against his employer prior to the expiration of the two 
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year statute of limitations that applies to civil actions notwithstanding he filed a 

Claim Petition against the Uninsured Employers Guaranty Fund . 

 

(Section 305(d) provides that: 

 

When any employer fails to secure the payment of compensation under 

this act as provided in sections 305 and 305.2, the injured employe or his 

dependents may proceed either under this act or in a suit for damages at 

law as provided by article II.) 

 

This is because, in the context of the required liberal construction of the Act to 

fulfil its humanitarian purpose, the Claimant had only 13 days after receiving the 

letter from the Bureau advising the employer did not have insurance to file a civil 

action before the two year civil statute of limitations had run; he filed a praecipe 

to issue a writ of summons the day the statute of limitations on a tort action had 

run Claimant then waited almost 11 months to file his complaint in the trial court. 

Claimant could not hold off on filing his complaint indefinitely at the risk of 

forfeiting his claim. 

 

The fact that Claimant commenced the action with a praecipe for a writ of 

summons, delayed filing his complaint for 11 months, and requested that his tort 

action be stayed pending resolution of his workers’ compensation claim shows 

that Claimant’s first choice was not to recover tort damages.  

 

 Section 1603(b) of the Act  provides in pertinent part that: 

 

An injured worker shall notify the Uninsured Employers Guaranty Fund 

within 45 days after the worker knew that the employer was uninsured…. 

No compensation shall be paid from the fund until notice is given and the 

department determines that the employer failed to voluntarily accept and 

pay the claim or subsequently defaulted on payments of compensation. No 

compensation shall be due until notice is given. 

 

 

A Claimant’s failure to provide the Uninsured Employers Guaranty Fund with 

notice within 45 days of actual knowledge that an employer is uninsured does not 

act as a complete bar to compensation, but rather, delays the provision of 

compensation to the date notice is given. 

 

This means that compensation for past medical treatment or lost wages is payable 

so long as a claimant notifies the Uninsured Employers Guaranty Fund of the 

claim within 45 days of actual knowledge that the employer is not insured. 

However, those that do not meet the statutory deadline are only entitled to 

compensation for medical treatment or lost wages incurred from the date notice 

was provided. 
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 The legal standard for determining when an injured worker knew the employer 

was not insured is not when the claimant “should have known,” of the insurance 

status of the employer.  

 

Rather, the inquiry is when the claimant obtained actual knowledge of his 

employer’s insurance status.  

 

Whether a claimant ‘knew’ that his employer was uninsured is a factual 

determination to be made by the WCJ. 

 

 The Uninsured Employers Guaranty Fund was created in 2006 to provide 

workers’ compensation benefits to workers, injured in the course and scope of 

their employment, where their employers did not have workers’ compensation 

insurance.  

 

The Uninsured Employers Guaranty Fund is not an insurer and is not subject to 

penalties, unreasonable contest fees or any reporting and liability requirements 

under section 440.   

 

However, the Fund has all of the same rights, duties, responsibilities and 

obligations as an insurer. 

 

An injured worker may recover from the Fund by first providing the Fund with 

notice of a claim within 45 days after the worker knew that the employer was 

uninsured.  

 

The Fund must start its inquiry into whether to commence making payments to an 

injured employee within ten days of receiving notice of a claim by demanding 

proof of insurance for the injured worker from the employer.  

 

If the Fund does not receive proof of insurance within 14 days, there shall be 

rebuttable presumption of uninsurance. 

 

If the claim is not voluntarily accepted by the Fund within 21 days of receiving 

notice of the claim, an injured worker may file a claim petition with the Bureau. 

The claim petition must name both the employer and the Fund as defendants. 

 

The Fund is required to exhaust all remedies at law to seek reimbursement from 

the uninsured employer for any payments made by the Fund as a result of an 

award or a voluntarily accepted injury.  

 

The Department of Labor and Industry may, on the Fund’s behalf, investigate, 

prosecute, and seek restitution from an uninsured employer for not insuring the 

payment of compensation.  
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The Fund may also seek reimbursement through asserting its right to subrogation 

over any recovery an injured employee receives from the employer or a third 

party. 

 

Notwithstanding the exclusivity principle of the Act, an uninsured employer loses 

its immunity when it does not fulfill its obligations under the quid pro quo bargain 

and may be sued at common law where it fails to insure for workers’ 

compensation liability. 

 

When any employer fails to secure the payment of compensation under the Act as 

provided in sections 305 and 305.2, the injured employee or his dependents may 

proceed either under this act or in a suit for damages at law as provided by article 

II. 

 

This provision offers the employee an election either to proceed under the Act and 

accept its compensation schedules or to secure relief outside the Act by an action 

at law for damages against his employer.” 

 

Lozado v. WCAB (Dependable Concrete Work and Uninsured Employers 

Guaranty Fund) No. 21 C.D. 2014 (Decision by JUDGE COHN JUBELIRER, August 5, 

2015) 8/15 

 
 

VOCATIONAL 

 The Pennsylvania Supreme Court holds that the employer’s obligation to provide 

the claimant with the Notice of Ability to Return to Work (LIBC-757) pursuant to 

Section 306(b) (3) of the Act does not arise until after a claimant has become 

entitled to workers’ compensation benefits. 

 

This is because as reflected in the legislative history, Section 306(b) (3) was 

intended to speak to an employer’s burden in a suspension proceeding, after a 

compensable injury has been established, and was not meant to impose a 

requirement upon employers in all circumstances where alterative employment is 

offered to an injured employee. 

 

Section 306(b)(3) presumes that the work-related injury has caused a disability, 

that the claimant is receiving ongoing benefits for that compensable injury, and 

that the employer seeks to utilize the medical evidence it obtained in an attempt to 

reduce its existing liability by decreasing the amount of benefits it has to pay. 

 

Therefore, the WCJ did not commit an error of law upon granting the claimant’s 

Claim Petition for a closed period where the suspension was premised upon 

employer’s job offer made within the claimant’s capabilities that was proffered 

before the claimant filed her Claim Petition and was offered in the absence of 

employer’s issuance of a Notice of Ability to Return to Work (LIBC-757).  
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It was further noted that before making any job offer the employer had issued a 

Notice of Denial rejecting claimant’s contention she had suffered a work related 

injury. 

 

 It is true that once an injured employee meets her burden of proving an 

entitlement to disability benefits in a Claim Petition proceeding, the burden shifts 

to the employer to prove entitlement to a suspension of those benefits through 

competent evidence. 

 

In this matter the employer proved it was entitled to a suspension based upon the 

job offer made to the claimant following the employer’s issuance of its Notice of 

Denial, which was made in the absence of the issuance of a Notice of Ability to 

Return to Work (LIBC-757). 

 

This is because in a claim proceeding it is the claimant’s burden to prove the 

extent and duration of disability and the WCJ is free to grant benefits for a closed 

period if the evidence supports such finding. 

 

School District of Philadelphia v. WCAB (Hilton), No. 34 EAP 2014 (Decision by 

Justice Baer, May 26, 2015) 5/15 

 

 The Claimant’s permanent relocation from Pennsylvania to Nevada, 

standing alone, did not support a determination that she had permanently 

removed herself from the workforce even though the claimant retired from 

her job, received a disability pension and relocated to Nevada to take 

advantage of the warmer weather due to non-occupational health reasons.  

 

Such relocation is specifically contemplated by and provided for in 

Section 306(b) (2) of the Act, which states upon determining “earning 

power” under the Act: 

 

Disability partial in character shall apply if the employe is able to 

perform his previous work or can, considering the employe’s 

residual productive skill, education, age and work experience, 

engage in any other kind of substantial gainful employment which 

exists in the usual employment area in which the employe lives 

within this Commonwealth. If the employe does not live in this 

Commonwealth, then the usual employment area where the 

injury occurred shall apply. (emphasis added) 

 

The language of Section 306(b) (2) specifically contemplates that 

Claimant would permanently relocate outside the Commonwealth 

following her work-related injury and the payment of benefits, and directs 

how to determine her earning power when the modification or suspension 

of these benefits is sought. 
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Therefore, where an injured employee relocates to a different state for 

such an employee, an employer must focus its job availability analysis on 

the area where the injury occurred.  

 

 A WCJ could not solely rely on Claimant’s receipt of a disability pension 

to support the suspension of benefits on the basis that she has permanently 

separated from the workforce. 

 

This is because there is no presumption of retirement arising from the fact 

that a claimant seeks or accepts a pension, much less a disability pension; 

rather, the worker’s acceptance of a pension entitles the employer only to 

a permissive inference that the claimant has retired. Such an inference, if 

drawn, is not on its own sufficient evidence to establish that the worker 

has retired–the inference must be considered in the context of the totality 

of the circumstances. 

 

Chesik v. WCAB (Department of Military and Veterans’ Affairs), No. 758 C.D. 

2015(Decision by Judge Pellegrini, November 9, 2015)11/15 

 

 

WAIVER 

 

 The Commonwealth Court may not consider an issue on appeal unless it is 

preserved at every stage of the proceeding below. The courts permit a litigant to 

make new arguments on appeal in support of a preserved issue but do not permit a 

party to advance an entirely new and different theory of relief for the first time on 

appeal. 

 

The claimant did not waive an issue on appeal where the confusion engendered 

below regarding the exact nature of Claimant’s argument was the result of 

Claimant’s imprecise and inconsistent draftsmanship rather than an attempt to 

change course and offer a completely new theory of relief on appeal. 

 

Arnold v. WCAB (Lacour Painting, Inc.), No. 565 C.D. 2014 (Decision by Judge 

Colins, January 28, 2015)1/15 

 

WCAB DECISION 

 

 The decisions of the WCAB, an administrative agency, are not binding on the 

Commonwealth Court. Moreover, administrative agencies themselves are not 

bound by their previous decisions. 

Tobler v. WCAB (Verizon Pennsylvania, Inc.), No. 2211 C.D. 2014 (Decision by 

Judge Simpson, July 9, 2015) 7/15 
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WCJ 

 

 Although a WCJ is the sole arbiter of the credibility and the weight of testimony 

and other evidence and is free to reject or accept the testimony of any witness in 

whole or in part,  the findings of the WCJ must be supported by substantial 

evidence. 

 

Thus, if a WCJ is to reject an IRE and the deposition testimony of the doctor who 

conducted the IRE as unpersuasive, there must be evidence of record to support 

the bases for that rejection. 

 

The WCJ’s rejection of the testimony of the employer’s IRE physician as 

unpersuasive was not supported by substantial evidence where the WCJ  did  not 

cite any provisions of the AMA Guides or other evidence in support of her 

reasoning that the IRE physician miscategorized or improperly grouped 

Claimant’s injuries or that he improperly calculated Claimant’s impairment rating. 

Moreover, Claimant did not elicit any evidence that could support the WCJ’s 

reasoning.  

 

 IA Construction Corporation v. WCAB (Rhodes) No. 2151 C.D. 2013 

(Decision by Judge Brobson, February 19, 2015) 2/15 

 

But see Supreme Court PER CURIAM order: 

 

AND NOW, this 26th day of August, 2015, the Petition for Allowance of Appeal is 

GRANTED. The issue, as stated by Petitioner, is: 

Whether the Commonwealth Court overstepped its appellate 

function in making credibility judgments which is the sole function of 

the Workers’ Compensation Judge? 

 

 IA Construction Corporation v. WCAB (Rhodes) No. 112 WAL 2015 (PER 

CURIUM  August 26, 2015) 8/15 

 

 

 A WCJ’s denial of a request for a continuance is not necessarily tantamount to a 

deprivation of one’s due process rights. Rather, a WCJ’s decision to grant or deny 

a request for a continuance is discretionary and subject to review only upon a 

clear showing of an abuse of discretion. 

 

34 Pa. Code §131.13(j) lists several factors a WCJ may consider in adjudicating a 

request for a continuance or postponement, which include: 

 

(1) The positions of the various parties relating to the request for a 

continuance or postponement. 
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(2) The number of prior continuances or postponements or denials of 

continuances or postponements and at whose request they were granted or 

denied. 

 

Pursuant to 34 Pa. Code §131.13(j) the WCJ did not abuse her discretion upon 

dismissing the claimant’s Claim Petition, filed pro se, without prejudice where in 

the course of eleven months five hearings were held and the claimant, though 

testifying at the third hearing, never proceeded with deposing a medical expert, 

which was necessary since this was a claim for greater than 52 weeks. 

 

The dismissal of claimant’s Claim Petition was solely the result of Claimant’s 

repeated failure to adhere to the deadlines set forth by the WCJ, even when they 

were extended multiple times. 

 

Roundtree v. WCAB (City of Philadelphia), No. 1182 C.D. 2014 (Decision by 

Judge Pellegrini, May 8, 2015) 5/15 
 

 

 When a WCJ bases a credibility determination on an expert’s superior 

qualifications, the WCJ has articulated a valid and objective reason under section 

422(a) of the Act. 

  Verizon Pennsylvania Inc. v. WCAB (Mills) No. 744 C.D. 2014 (Decision by 

Judge McCullough, February 23, 2015) 6/15 

 

 

 The WCJ did abused his discretion by not permitting the rebuttal testimony of 

Claimant’s additional expert where employer’s medical expert deposition was 

taken on May 3, 2012 and Claimant did not schedule deposition  of his rebuttal 

expert until March 27, 2013.  

 

This is because the admission of evidence is a matter within the sound discretion 

of the WCJ  who, upon denying claimant’s request relied upon the regulations that 

provide the following: 

 

Regulation § 131.63(d) provides: 

 

A party wishing to present depositions for rebuttal or surrebuttal shall notify the 

judge in writing within 21 days after the conduct of the hearing or deposition at 

which the testimony to be rebutted or surrebutted has been given. 

 

Regulation § 131.53(e) provides: 

 

Following a request to present rebuttal or surrebuttal testimony, the testimony 

shall be presented at a hearing or deposition provided the testimony shall be 
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taken no later than 45 days after the conclusion of the case of the party presenting 

the testimony or evidence to be rebutted or surrebutted. 

 

Although , the WCJ may, for good cause shown, waive or modify any provision 

of the Special Rules of Administrative Practice and Procedure Before Workers’ 

the WCJ choose not to do so in this matter and that was not a violation of his 

discretion. 

 

Swigart v. WCAB (City of Williamsport),  No. 493 C.D. 2015 ( Decision by Judge 

Covey, December 23, 2015) 12/15 
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