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ADMISSION OF LIABILITY 

 

 The employer did not admit liability or the nature of the claimant’s injury where the 

claimant signed a Supplemental Agreement following issuance of a NTCP but before the 

employer issued the timely Notice Stopping the NTCP and the Notice of Denial.  

 

This is because the evidentiary record established that the Supplemental Agreements 

simply documented the change in earnings based on Claimant’s return/release to work; 

they did not accept liability. They were not intended to function as an Agreement for 

Compensation and were not binding. 

As the Supplemental Agreements were filed merely to document the change in 

Claimant’s WC benefits based on her return to work, they were not admissions of 

liability and, thus, Employer was not bound by the injury descriptions therein. 

Thus, the Employer retained all of its rights and defenses with respect to the underlying 

claim despite the fact the Employer filed two Supplemental Agreements after it filed its 

NTCP. 

 The Supplemental Agreements were signed in response to the decision Gereyes v. 

WCAB (New Knight, Inc.), 793 A.2d 1017 (Pa. Cmwlth. 2002) that held that the 

employer violated the Act when it unilaterally reduced the amount of compensation paid 

pursuant to the NTCP when the claimant returned to work. 

 

Gereyes was decided before the Bureau issued Regulation 121.7a(c) that now requires an 

employer to file an amended NTCP with the Bureau during the 90-day temporary 

compensation payable period to modify an NTCP 

 

Based upon Regulation 121.7a(c), when modifying an NTCP for any reason other than 

accepting liability, the proper filing is an amended NTCP. 

 

 The WCJ did not err, upon granting claimant’s Claim Petition in part also terminating 

claimant’s compensation based upon finding employer’s medical experts testimony 

credible that he claimant was recovered from his lumbar strain notwithstanding the fact 
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the Supplemental Agreements recognized the claimant’s injury as being ‘left sacroiliitis 

sprain’ and ‘left leg sprain’.  

 

This is because the Supplemental Agreements were not binding since they were issued to 

modify the NTCP but before the timely issuance of the Notice Stopping the NTCP and 

the Notice of Denial. 

 

LifeQuest Nursing Center v. WCAB (Tisdale), No. 1250 C.D. 2017 (Decision by Judge 

Covey, July 19, 2018) 7/18 

 

 

ATTORNEY FEES 

  

 The Pennsylvania Supreme Court reverses the Commonwealth Court and holds that the 

General Assembly, in enacting the Act, did not provide any mechanism by which 

employers can recoup erroneously awarded counsel fees, once paid either directly from 

counsel or from the Supersedeas Fund. Rather, the General Assembly contemplated that 

when a merits appeal is undertaken, a court may grant supersedeas of an order awarding 

attorney’s fees.  

 

Where a supersedeas was requested and denied in this case, thus requiring the employer 

to pay the awarded attorney’s fees,  the employer was not permitted to recoup the already 

paid attorney’s fees from the employee’s counsel because there is no statutory provision 

authorizing reimbursement if the award is reversed. 

In reaching its holding the Supreme Court reasons that the availability of unreasonable 

contest attorney’s fees under Section 440 is designed to discourage employers from 

contesting liability where doing so is questionable. Thus, requiring a claimant’s attorney 

to disgorge unreasonable contest fees previously paid in the litigation would chill 

claimants’ attorneys from bringing such claims and would, therefore, make employers 

more apt to bring unreasonable challenges to their liability. 

 The employer was not entitled to reimbursement from the Supersedeas Fund for the 

unreasonable contest attorney fees it paid because unlike the reimbursement of 

compensation benefits, for which there is clear statutory support, there is no express 

concomitant right to reimbursement of attorney’s fees under the Section 443. 

 

County of Allegheny v. WCAB (Parker) No. 28 WAP 2017 (Decision by Justice Bear, 

January 18, 2018) 1/18 

  

 The employer presented a reasonable contest upon prosecuting its Petition for 

Termination and defending against the claimant’s Petition to Review despite the fact 

employer’s medical expert did not believe the claimant had suffered a work injury where 

the medical expert still testified that clamant was fully recovered assuming Claimant had 

suffered a compensable work injury that was recognized as a right wrist sprain by the 

NCP.  
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 The employer presented a reasonable contest in prosecution of its Petition for 

Termination that addressed the specific diagnoses recognized by the NCP although the 

WCJ ultimately expanded the nature of the injury by granting the claimant’s Petition to 

Review. This is because at the time the parties were litigating both petitions the employer 

was solely required to address the injury recognized on the NCP. 

 

Although the WCJ discredited the testimony of Employer’s expert in favor of Claimant’s 

expert, which was within the WCJ’s sole province to do, this did not render Employer’s 

filing of the Termination Petition unreasonable especially in light of the conflicting 

medical evidence. 

It is true that by failing to have its expert express an opinion about whether Claimant 

fully recovered from the expanded work injury alleged in Claimant’s Review Petition, 

Employer assumed a risk that its Termination Petition would be denied and Claimant’s 

Review Petition would be granted. However, this did not make Employer’s contest of the 

Review Petition unreasonable where the employer presented competent medical evidence 

that Claimant fully recovered from the accepted work injury. 

 

Sarmiento-Hernandez v. WCAB (Ace American Insurance Company), No. 1799 C.D. 

2016 Petitioner (Decision by Judge Cohn Jubelirer, February 13, 2018) 2/18 

 
 

COMPROMISE AND RELEASE AGREEMENT 

 

 A valid C&R agreement is binding upon the parties but the scope of Section 449(a) is 

limited to “parties interested” that wish to “compromise and release any and all liability” 

under the Act.  

 

A C&R agreement, to which a provider/pharmacy was not a party, cannot be used to 

deprive a provider of the review procedures and excuse the employer from paying the 

provider. To do so would violate the Act and due process. 

 

Due process requires notice and an opportunity to be heard before property or property 

rights may be taken. Notice must be of such nature as reasonably to convey the required 

information, and it must afford a reasonable time for those interested to make their 

appearance. 

 

Since the Pharmacy was not a party to a 2016 C&R Agreement it was not subject to the 

provisions of the C&R that dissolved liability to pay for any past, present and future 

compound creams. 
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Therefore, Claimant had no authority to release Employer from its liability to Pharmacy 

because Claimant was not “the person with the claim.” Nor could Employer release itself 

from its liability to Pharmacy established by the Medical Fee Review Section.  

 

The parties to a C&R agreement can bind each other, but they cannot release themselves 

from liability to a person who is not a party to the C&R agreement and who has been 

given neither notice nor opportunity to be heard on the C&R Agreement. 

 

 A C&R Agreement cannot be employed to avoid the procedures in the Act for 

challenging a provider’s invoice or a fee review determination that the invoice must be 

paid. To hold otherwise would eviscerate Section 301(f.1)(5) and (6) of the Act and 

violate the due process of law guaranteed to providers. 

 

 In dicta court notes that The Addendum to Paragraph 10 to the C&R purports to exclude 

Pharmacy’s 2016 invoice from its reach for the stated reason that the prescribing doctor 

had a financial interest in Pharmacy. The court notes that there has not been a legal 

determination that this financial relationship, if it exists, violates the Act. 
 

 

Armour Pharmacy v. Bureau of Workers’ Compensation Fee Review Hearing Office 

(National Fire Insurance Company of Hartford) No. 1613 C.D. 2017 (Decision by Judge Leavitt, 

August 7, 2018) 8/18 
 

CONSTITUTIONALITY  

 

 The constitutionality of a statute need not be raised before an administrative agency.  

 

Section 703(a) of the Administrative Agency Law provides, in pertinent part: “A party 

who proceeded before a Commonwealth agency under the terms of a particular statute 

shall not be precluded from questioning the validity of the statute in the appeal.”  

 

2 Pa. C.S. § 703(a). Rule 1551(a)(1) of the Pennsylvania Rules of Appellate Procedure 

contains a similar provision, providing: “No question shall be heard or considered by the 

court which was not raised before the government unit except: (1) Questions involving 

the validity of a statute.” Pa.R.A.P. 1551(a)(1). 

 

 As a general rule, the Pennsylvania Supreme Court has held that an appellate court 

should apply the law in effect at the time of appellate review. This means that  a party 

whose case is pending on direct appeal is entitled to the benefit of changes in law which 

occurred before the judgment becomes final.  

 

However, this general rule is not applied rotely and whether a judicial decision should 

apply retroactively is a matter of judicial discretion to be decided on a case-by-case basis. 
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In considering whether a decision announcing a new rule of law is to be applied 

retroactively, the court should consider: (1) the purpose to be served by the new rule, (2) 

the extent of the reliance on the old rule, and (3) the effect on the administration of justice 

by the retroactive application of the new rule. 

 

 

Dana Holding Corporation v. WCAB (Smuck), No. 1869 C.D. 2017 (Decision by Judge 

Cohn Jubelirer, October 11, 2018) 10/18 

 

 

CONSTRUCTION WORKPLACE MISCLASSIFICATION ACT (CWMA) 

 The Pennsylvania Supreme Court affirms the Commonwealth Court and holds that the 

Construction Workplace Misclassification Act (CWMA ) is only applicable where the 

putative employer in in the business of construction.   

 

Accordingly, the CWMA did not apply to the factual scenario where the claimant was 

injured while performing remodeling for the defendant, who was a restaurant that had not 

yet opened.   

 In confining its applicability to individuals who perform services in the Construction 

Industry the CWMA refers only to those individuals who work for a business entity that 

performs construction services, namely erection, reconstruction, demolition, alteration, 

modification, custom fabrication, building, assembling, site preparation and repair work. 

For an employee to be covered by the Construction Workplace Misclassification Act 

(CWMA) the construction activity must be analyzed and considered in the context of the 

putative employer’s industry or business. 

 

 Upon determine whether a claimant was an Independent Contractor the Court will 

consider control of manner work is to be done; responsibility for result only; terms of 

agreement between the parties; the nature of the work or occupation; skill required for 

performance; whether one is engaged in a distinct occupation or business; which party 

supplied the tools; whether payment is by the time or by the job; whether work is part of 

the regular business of the employer, and also the right to terminate the employment at 

any time 

 

Department of Labor and Industry, Uninsured Employers Guaranty v. WCAB (Lin and 

Eastern Taste), No. 27 EAP 2017 (Decision by Justice Wecht, June 26, 2018) 6/18 

 

COURSE AND SCOPE 

 

 The claimant, who was employed as a Flight Attendant, suffered an injury in the course 

as scope of employment although at the time of the injury she was not actually engaged 

in the furtherance of Employer’s business where the claimant injured herself after 
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slipping on a wet shuttle floor that she was on to return to her car in the employee parking 

lot following a return flight. 

 

The injury was in the course and scope of employment although the parking lot was not 

owned by the employer, employer did not own or exercise control over the shuttle buses 

and employer did not require employees to use the airport employee parking lots.  

 

The claimant’s injury was deemed to be in the course and scope of employment because 

she satisfied the three prongs of Workmen’s Comp. Appeal Bd. (Slaugenhaupt) v. United 

States Steel Corp., 376 A.2d 271, 273 (Pa. Cmwlth. 1977) that stands for the proposition 

that injury is within the course and scope of employment although the claimant was not 

actually engaged in the furtherance of Employer’s business if she establishes that (1) the 

injury occurred on Employer’s premises, (2) Claimant’s presence thereon was required 

by the nature of her employment, and (3) the injury was caused by the condition of the 

premises or by operation of Employer’s business thereon. 

 

The claimant satisfied the first prong that the injury occur on the employers premises 

because the shuttle bus was such an integral part of Employer’s business as to be part of 

the premises, in addition to being a customary means of ingress and egress. 

 

The claimant satisfied the second prong that requires that the nature of Claimant’s 

employment required her to be on Employer’s premises where she was injured. The court 

has held that once an employee is on the employer’s premises, actually getting to or 

leaving the employee’s work station is a necessary part of employee’s employment. Here, 

Claimant’s presence on the shuttle bus was a necessary part of her employment, because 

it was the means by which she traversed between her work station (i.e., the terminal) and 

the parking lot designated for airport employees. Claimant’s utilization of the shuttle bus 

service was expected, so long as she elected to drive to work. Claimant’s presence on the 

shuttle bus, therefore, was so connected to her employment relationship that it was 

required by the nature of her employment. 

 

 In construing the term “premises” as contemplated by Section 301(c)(1) of the Act, the 

determinative question is whether the site of the accident is so connected with the 

employer’s business as to form an integral part thereof. In this analysis, the critical factor 

is not the employer’s title to or control over the area, but rather the fact that the employer 

had caused the area to be used by employees in performance of their assigned tasks.  

 

Further, the Court has held that reasonable means of access to the workplace is 

considered an integral part of the employer’s business, and, therefore, is part of the 

employer’s premises.  

 

Moreover, an employer’s premises includes reasonable means of access to the workplace, 

whether or not the employer owns the land. Further, an employer’s premises is property 

that could be considered an integral part of the employer’s business. Property becomes 

integral to an employer’s business when the employer causes employees to be in the area. 
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A means of access customarily used by employees for ingress and egress can be such an 

integral part of an employer’s business as to be considered part of the premises. 

 

 Any injury occurring to an employee up until the time he leaves the premises of the 

employer, provided that it is reasonably proximate to work hours, is compensable. The 

rationale behind this rule is that ‘once an employee is on the employer’s premises, 

actually getting to or leaving the employee’s work station is a necessary part of 

employee’s employment. 

 

US Airways, Inc. v. WCAB (Bockelman), No. 612 C.D. 2017 (Decision by Judge Brobson, 

February 22, 2018) 2/18 

 

But See 

 

 The Pennsylvania Supreme Court grants employer’s  Petition for Allowance of Appeal 

limited to the issue: 

 

Is the Commonwealth Court’s order contrary to long-standing 

case law from the Commonwealth Court holding that an 

employee is not in the course and scope of employment while 

traveling between a parking lot and the workplace unless the 

employer mandates how an employee commutes to work 

and/or where the employee must park his/her vehicle? 

 

It will be recalled that the Commonwealth had held that the claimant, who was employed 

as a Flight Attendant, suffered an injury in the course as scope of employment although at 

the time of the injury she was not actually engaged in the furtherance of Employer’s 

business where the claimant injured herself after slipping on the wet floor of a shuttle 

bus, not owned by the employer,  that she was on to return to her car in the employee 

parking lot following a return flight. 

 

The Commonwealth Court had reasoned, in part, that Claimant’s presence on the shuttle 

bus was a necessary part of her employment, because it was the means by which she 

traversed between her work station (i.e., the terminal) and the parking lot designated for 

airport employees. Claimant’s utilization of the shuttle bus service was expected, so long 

as she elected to drive to work. Claimant’s presence on the shuttle bus, therefore, was so 

connected to her employment relationship that it was required by the nature of her 

employment. 

 

US Airways, Inc. v. WCAB (Bockelman), No. 185 WAL 2018 (PER CURIAM, October 3, 

2018) 10/18 

 

 

 The fact that a job had a discrete and limited duration did not automatically render an 

employee commuting to that job from home a travelling employee for purposes of the 

going and coming rule. 
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The WCJ did not err in finding the claimant who was employed as an Electrical Foreman 

and suffered his injury traveling to a job site did not suffer an injury that was an 

exception to the “coming and going” rule. This is because she found that Claimant 

suffered his injury during his commute to a fixed job location.  

 

The job site was fixed because the claimant had worked at the job site on the day of the 

accident and that he had worked exclusively at that job site for several weeks prior to the 

accident. 

 

 To satisfy the employment contract exception to the coming and going rule, a claimant 

must satisfy two elements. First, the claimant must prove that a travel allowance is related 

to the actual expense and time involved in the claimant’s commute. Second, the claimant 

must prove that the employer provided or controlled the means of the commute. 

 

Claimant did not satisfy the first point because claimant’s wages did not include pay for 

travel. 

Claimant did not satisfy the second point. The relevant consideration in this matter was 

whether the employer named in the claim petition provided or controlled the means of his 

commute. 

 Generally, under the ‘going and coming rule,’ injuries sustained while an employee is 

traveling to and from his place of employment are considered outside the course and 

scope of employment and are, therefore, not compensable under the Act. 

There are four exceptions to this general rule: (1) the employment contract includes 

transportation to and/or from work; (2) the claimant has no fixed place of work; (3) the 

claimant is on a special assignment or mission for the employer; or (4) special 

circumstances are such that the claimant was furthering the business of the employer. 

 

Upon analyzing the going and coming rule the course of employment is construed more 

broadly for traveling employees. Whether a claimant is a traveling employee is 

determined on a case by case basis, and the court will consider whether the claimant’s job 

duties involved travel, whether the claimant worked on the employer’s premises, or 

whether the claimant had no fixed place of work. 

The fact that an employer has a central headquarters from where the claimant sometimes 

works is not controlling. 

Kush v. WCAB (Power Contracting Company), No. 1688 C.D. 2017 (Decision by Judge 

McCullough, May 17, 2018) 5/18 
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 The claimant, who worked as a Training Supervisor at the Philadelphia International 

Airport suffered an injury on the employer’s premises where he fell and injured himself 

in the parking lot designated for employees but owned the Department of Aviation 

(DOA) though he did not actually park in the parking lot that day but was dropped off in 

the parking lot by his wife. 

It was not a determinative fact that the claimant was not required to park in the DOA 

parking lots. This is because even if an employee is not required to use the premises, if a 

means of access is customarily used by employees for ingress and egress, that property 

can be such an integral part of an employer’s business as to be considered part of the 

employer’s premises. 

In this matter, there was no dispute that the Airport parking lot owned by the DOA was a 

customary means of ingress and egress for its employees, making it part of its premises. 

Therefore, the Claimant was injured on Employer’s premises, his presence was required 

due to the nature of his employment and the condition of the premises caused the injury. 

 Upon construing the term “premises” as contemplated by Section 301(c)(1) of the Act, 

the determinative question is not who owns or controls the premises but whether the site 

of the accident is so connected with the employer’s business as to form an integral part 

thereof. The critical factor is not the employer’s control over the area, but whether the 

employer caused the area to be used by employees in the performance of their assigned 

tasks.  

 

A reasonable means of access to the workplace is considered an integral part of the 

employer’s business, and, therefore, is part of the employer’s premises. 

 It was not relevant that the claimant did not park in the parking low but, rather his wife 

dropped him off. In this case, Claimant was dropped off at the parking lot to board a 

shuttle bus to arrive at work. In order to do so, Claimant had to walk through the 

employee lot using his security badge – a badge that only granted him clearance to enter 

the lot, not his wife who had driven him to the lot.  

 

Therefore, the Claimant’s presence in the parking lot to get the employee shuttle bus was 

so connected with his employment relationship that it was required by the nature of his 

employment. 

 Pursuant to Section 301(c) (1) of the Act the term “injury” includes all injuries caused by 

the condition of the premises or by the operation of the employer’s business or affairs 

thereon, sustained by the employee, who, though not so engaged, is injured upon the 

premises occupied by or under the control of the employer, or upon which the employer’s 

business or affairs are being carried on, the employee’s presence thereon being required 

by the nature of his employment. 
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Under this provision, where an employee is not directly engaged in the performance of 

his duties, an injury still may be compensable if the claimant establishes that: (1) the 

injury occurred on employer’s premises, (2) the claimant’s presence thereon was required 

by the nature of his employment, and (3) the injury was caused by the condition of the 

premises or by operation of employer’s business thereon. 

Applying the facts to this provision, there was no dispute that the Airport parking lot 

owned by the DOA was a customary means of ingress and egress for its employees, 

making it part of its premises. 

Therefore, the Claimant was injured on Employer’s premises, his presence was required 

due to the nature of his employment and the condition of the premises caused the injury. 

Piedmont Airlines, Inc. and New Hampshire Insurance Company c/o Sedgwick Claims 

Management Services, Inc. v. WCAB(Watson), No. 468 C.D. 2018 (Decision by Judge Pellegrini,  

August 20, 2018; Decision ordered published October 29, 2018)10/18 

 

 

DEATH CLAIM 

 

 Section 307(7) of the Act provides that no compensation shall be payable to a widow 

unless she was living with her deceased spouse at the time of his death. This language 

applies equally to both widows and widowers despite separate language in the statute 

pertaining solely to widowers.   

 

The term “living with” in Section 307(7) of the Act must be liberally construed and that 

the issue of dependency is peculiarly one of fact to be adjudicated by the WCJ. 

In this matter substantial evidence supported the WCJ find that after Decedent filed for 

divorce and that Claimant and Decedent resided in separate residences for reasons related 

to the dissolution of their marriage until Decedent’s death. Although the couple continued 

to file joint tax returns after their separation, the WCJ noted the joint returns benefitted 

both of them financially and did not constitute evidence that the parties remained in a 

marital relationship other than in name. 

Since decedent and the claimant were not living together at the time of decedents death 

the claimant was not entitled to the presumption of actual dependency under Section 

307(7) of the Act that applies to spouses living together at the time of the decedent’s 

death. 

 Where the spouses were separated at the time of the decedent’s death, in order to be 

eligible for benefits, the claimant/widower must establish (1) that he was actually 
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dependent upon the decedent, and (2) that he received a substantial portion of support 

from the decedent. 

 

A determination of dependency is a question of fact within the province of the 

compensation authorities. 

 

Where claimant had two children who entered into a compensation agreement with the 

employer Claimant needed to establish that he relied on Decedent for a substantial 

portion of his support in order to be “actually dependent” under Section 307(7) of the 

Act. 

 

In this matter the WCJ did not abuse her discretion where she found that Decedent’s 

payment for health care coverage for her family did not establish that Decedent provided 

a substantial portion of Claimant’s support. Moreover, the claimant failed to establish 

what portion of the family’s health benefits he received. Although the Claimant testified 

he would not have been able to obtain COBRA coverage for himself and the children at 

$187 per month for the year 2012 without Decedent’s, he failed to establish he would 

have been actually dependent on Decedent for his own health insurance coverage. 

 

 On the contrary, in this matter Claimant, notwithstanding his coverage from decedent’s 

employment health care failed to establish he would have been actually dependent on 

Decedent for his own health insurance coverage. 

 

Gerard Grimm, on behalf of Katherine A. Grimm, Deceased v. WCAB (Federal Express 

Corporation) No. 1982 C.D. 2016 (Decision by Judge Simpson, January 4, 2018) 1/18 

 

 

 

 The claimant, who was being paid Death Benefits due to the compensable death of her 

husband,   did not fulfill her burden of proof that her claimant’s daughter would be 

dependent due to disability beyond the age of 18 though she did prove her daughter had a 

physical impairment resulting from an incurable and progressive loss of vision that 

continued beyond her 18th birthday and likely would progressively worsen. 

 

This is because for the purposes of receiving Worker’s Compensation,  disability means 

loss of earning power, and thus although a claimant may suffer a physical disability, it is 

only if that physical disability occasions a loss of earnings that an individual will be 

disabled under the meaning of the Act and will be entitled to receive compensation. 

 

In this matter, there was not substantial evidence to support the WCJ’s finding that 

claimant daughter’s progressive loss of vision made it impossible for her to earn a living. 

Consistent with Section 307 of the Act, the widow/claimant's children are eligible for 

death benefits if they are over 18 years of age but dependent due to disability. 
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 Pursuant to Section 307 of the Act, a decedent’s children are eligible for death benefits:  

(1) Until they are 18 years old;  

(2) Until they are 23 years old, if they are enrolled as full-time students in an accredited 

educational institution; or  

(3) They are over 18 years of age but dependent due to disability. 

 

This means that to be entitled to benefits past 18 years Claimant had to prove either her 

daughter was a full-time student, or dependent because of a disability. 

 

  A determination of dependency is a question of fact within the province of the Workers’ 

Compensation authorities. 

 

No rigid rule can be laid down as to the amount or character of evidence necessary to 

show dependency, and each case must be controlled by its own circumstances. While 

dependency must be actual, it is not necessary that it be exclusive; it must be real but 

need not be total. Dependency does not mean sole and exclusive support. 

 

Aqua America, Inc. v. WCAB (Jermon Jeffers, deceased),:No. 1831 C.D. 2017 (Decision 

by Judge Covey, December 4, 2018) 12/18 

 

 

DUE PROCESS 

 

 A valid C&R agreement is binding upon the parties but the scope of Section 449(a) is 

limited to “parties interested” that wish to “compromise and release any and all liability” 

under the Act.  

 

A C&R agreement, to which a provider/pharmacy was not a party, cannot be used to 

deprive a provider of the review procedures and excuse the employer from paying the 

provider. To do so would violate the Act and due process. 

 

Due process requires notice and an opportunity to be heard before property or property 

rights may be taken. Notice must be of such nature as reasonably to convey the required 

information, and it must afford a reasonable time for those interested to make their 

appearance. 

 

Since the Pharmacy was not a party to a 2016 C&R Agreement it was not subject to the 

provisions of the C&R that dissolved liability to pay for any past, present and future 

compound creams. 

 

Therefore, Claimant had no authority to release Employer from its liability to Pharmacy 

because Claimant was not “the person with the claim.” Nor could Employer release itself 

from its liability to Pharmacy established by the Medical Fee Review Section.  
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The parties to a C&R agreement can bind each other, but they cannot release themselves 

from liability to a person who is not a party to the C&R agreement and who has been 

given neither notice nor opportunity to be heard on the C&R Agreement. 

 

 A C&R Agreement cannot be employed to avoid the procedures in the Act for 

challenging a provider’s invoice or a fee review determination that the invoice must be 

paid. To hold otherwise would eviscerate Section 301(f.1)(5) and (6) of the Act and 

violate the due process of law guaranteed to providers. 
 

 

Armour Pharmacy v. Bureau of Workers’ Compensation Fee Review Hearing Office 

(National Fire Insurance Company of Hartford) No. 1613 C.D. 2017 (Decision by Judge Leavitt, 

August 7, 2018) 8/18 

 

 

FEE REVIEW 

 

 Section 127.105 of the Medical Cost Containment Regulations governs payments to 

chiropractors and provides: 

 

(e) Payment shall be made for an office visit provided on the same day as another 

procedure only when the office visit represents a significant and separately identifiable 

service performed in addition to the other procedure. The office visit shall be billed 

under the proper level HCPCS [Medicare coding system] codes 99201--99215, and shall 

require the use of the procedure code modifier “-25” (indicating a Significant, 

Separately Identifiable Evaluation and Management Service by the Same Physician on 

the Day of a Procedure). 

This means that a Provider, who in this matter was a chiropractor, was only entitled to 

payment for office visits if the office visit examinations constituted “a significant and 

separately identifiable service” beyond the other procedures that he performed on those 

dates. 

An examination involving no new medical condition, change in medical condition, or 

other circumstances that require an examination and assessment above and beyond the 

usual examination and evaluation for the treatment performed on the same date does not 

constitute “a significant and separately identifiable service” for which a chiropractor may 

be paid under Section 127.105(e). 

The language permitting payment for office visits “only when the office visit represents a 

significant and separately identifiable service performed in addition to the other 

procedure,” 34 Pa. Code § 127.105(e) shows a clear intent to make payment for same-day 

examinations the exception, not the rule. 
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 While the question of what constitutes “a significant and separately identifiable service” 

is an issue of law, whether Provider is entitled to payment for the office visits also 

involves issues of fact concerning the examinations, Claimant’s medical condition, and 

Provider’s treatments. Such factual determinations are for the fee review hearing officer 

to make as the finder of fact, and are not the province of the Commonwealth Court.  

 

Accordingly, this matter was remanded back to the Bureau of Workers’ Compensation 

Fee Review Hearing Office for a determination as to whether the examinations for which 

Provider sought payment of office visit charges were conducted because of a new 

medical condition, change in medical condition, or other special circumstances that 

required an examination and assessment above and beyond the usual examination and 

evaluation for the treatment that Provider performed on those dates. 

 

Sedgwick Claims Management  v. Bureau of Workers’ Compensation,  Fee Review 

Hearing Office (Piszel and Bucks County Pain Center), No. 1033 C.D. 2017 (Decision by Judge 

Colins, April 11, 2018) 4/18 

 

 

 A valid C&R agreement is binding upon the parties but the scope of Section 449(a) is 

limited to “parties interested” that wish to “compromise and release any and all liability” 

under the Act.  

 

A C&R agreement, to which a provider/pharmacy was not a party, cannot be used to 

deprive a provider of the review procedures and excuse the employer from paying the 

provider. To do so would violate the Act and due process. 

 

Due process requires notice and an opportunity to be heard before property or property 

rights may be taken. Notice must be of such nature as reasonably to convey the required 

information, and it must afford a reasonable time for those interested to make their 

appearance. 

 

Since the Pharmacy was not a party to a 2016 C&R Agreement it was not subject to the 

provisions of the C&R that dissolved liability to pay for any past, present and future 

compound creams. 

 

Therefore, Claimant had no authority to release Employer from its liability to Pharmacy 

because Claimant was not “the person with the claim.” Nor could Employer release itself 

from its liability to Pharmacy established by the Medical Fee Review Section.  

 

The parties to a C&R agreement can bind each other, but they cannot release themselves 

from liability to a person who is not a party to the C&R agreement and who has been 

given neither notice nor opportunity to be heard on the C&R Agreement. 

 

 A C&R Agreement cannot be employed to avoid the procedures in the Act for 

challenging a provider’s invoice or a fee review determination that the invoice must be 
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paid. To hold otherwise would eviscerate Section 301(f.1)(5) and (6) of the Act and 

violate the due process of law guaranteed to providers. 

 

 In dicta court notes that The Addendum to Paragraph 10 to the C&R purports to exclude 

Pharmacy’s 2016 invoice from its reach for the stated reason that the prescribing doctor 

had a financial interest in Pharmacy. The court notes that there has not been a legal 

determination that this financial relationship, if it exists, violates the Act. 
 

 

Armour Pharmacy v. Bureau of Workers’ Compensation Fee Review Hearing Office 

(National Fire Insurance Company of Hartford) No. 1613 C.D. 2017 (Decision by Judge Leavitt, 

August 7, 2018) 8/18 

 

 The carrier could not defend against a Fee Review filed by a provider by arguing the 

frequency of the prescribed device was beyond Medicare policy.  

 

This is because the scope of the Fee Review arena is limited to timeliness of payment and 

amount of payment. The Fee Review process presupposes that liability has been 

established and is not designed to encompass an inquiry into the insurer’s reasons for 

denying liability.  

 

Further, a Hearing Officer in a Fee Review proceeding does not have jurisdiction to 

determine reasonableness and necessity of medical treatment 

 

If the carrier wishes to challenge the frequency of the prescription its remedy was to file a 

Utilization Review. The carrier cannot do so in a Fee Review proceeding irrespective of 

the fact the frequency of the prescription might be in excess of Medicare policy.  

 

Section 306(f.1)(3)(1) of the Workers’ Compensation Act (Act) limits rates of 

reimbursement by citing Medicare reimbursement rates but it does not to preempt 

determinations of reasonableness and necessity of treatment under the Utilization Review 

process with regards to frequency of a prescription.  

 

 Per the plain language of Section 306(f.1)(6)(i) the remedy of seeking utilization review 

belongs to Insurer, and not Provider. 

 

Workers’ Compensation Security Fund v. Fee Review Hearing Office (Scomed Supply, 

Inc.), No. 429 C.D. 2018 (Decision by Judge Leadbetter, October 5, 2018) 10/18 

 

 

HEART AND LUNG ACT 

 

 The employer, who was the self-inured Commonwealth of Pennsylvania, was not entitled 

to subrogation for the period in which Claimant was eligible for both Heart and Lung and 

WC benefits since the injury resulted from a motor vehicle accident.  
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Although the Heart and Lung Act does not contain a subrogation provision such as 

Section 319 it has been interpreted as providing employers with subrogation rights. 

However, if the compensable injury is the result of a motor vehicle accident, the Motor 

Vehicle Financial Responsibility Law (MVFRL) is implicated and its effect on an 

employer’s subrogation rights must be considered. The MVFRL has been interpreted to 

exclude Heart and Lung benefits from Subrogation. 

 

 The Employer would be entitled to subrogation from the date the receipt of Heart and 

Lung benefits ended he began receiving workers’ compensation benefits and into the 

future 

 

 The employer, who was the self-inured Commonwealth of Pennsylvania, was also not 

entitled to subrogation against the medical bills paid during the period the claimant was 

receiving Heart and Lung benefits. This is because the Heart and Lung Act provides 

payment of both wage loss and medical benefits and Act 44 makes no distinction between 

wage loss or medical benefits – thus neither were subject to subrogation. 

The Employer would be entitled to subrogation from the date he began receiving 

workers’ compensation benefits and into the future 

 Certain public employees who are injured performing their work duties and are 

temporarily unable to perform those duties are entitled, due to their positions with a 

public employer, to the payment of their full salaries as a result of their “serving the 

public in essential, high-risk professions.” 

In these circumstances, both WC and Heart and Lung benefits are paid concurrently, but 

any WC payments the employee receives are required to be turned over to the public 

employer. Self-insured employers may issue an NCP to acknowledge the work injury but 

the unilateral issuance of an NCP by an employer does not transform Heart and Lung 

benefits into WC; they are separate 

 

Commonwealth of Pennsylvania v. WCAB (Piree), No. 995 C.D. 2017 

(Decision by Judge Cohn, April 4, 2018) 4/18 

 

 

IMPAIRMENT RATING EVALUATION  

 The Pennsylvania Supreme Court, in a Per Curiam order, vacates and remands an 

Unpublished Memorandum Opinion and Order to the Commonwealth Court to determine 

whether the Supreme Court’s decision in Protz v. W.C.A.B. (Derry Area School District), 

161 A.3d 827 (Pa. 2017) applies retroactively, thereby rendering Petitioner’s IRE void ab 

initio. 

 

The underlying Commonwealth Court decision was issued prior to the Supreme Court 

Protz decision, that found the entire IRE provision unconstitutional but subsequent to the 
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initial Commonwealth Court Protz decision, that had held IRE’s invalid if they were not 

based upon the 4rth Edition of the AMA Guides. 

 

The underlying Commonwealth Court decision had found, citing Riley v. WCAB 

(Commonwealth of Pennsylvania), 154 A.3d 396 (Pa. Cmwlth. 2016), claimant’s Petition 

that challenged the IRE was not timely because it was not filed within 60 days of the 

employer’s issuance of the Notice of Change. 

 

Gillespie v. WCAB (Aker Philadelphia Shipyard) No. 279 EAL 2017 

(PER CURIAM, January 18, 2018) 

 

 

 Where a claimant’s compensation was modified from total to partial on the basis of an 

IRE, in light of the Supreme Court decision of Protz v. Workers’ Comp. Appeal Bd. 

(Derry Area Sch. Dist.), 161 A.3d 827, (Pa. 2017) (Protz II) claimant is entitled to 

Reinstatement of Compensation providing she filed for reinstatement within three years 

of the most recent payment of compensation and fulfills her modest burden of showing 

that the reasons for the suspension no longer exist. 

  

Claimant’s burden may be satisfied by her own testimony without the necessity of 

producing medical proof. The claimant will be entitled to reinstatement providing the 

WCJ credits her testimony over any evidence that an employer presents to the contrary. 

 

 The court reached this holding where a prior Petition for Modification following the 

performance of an IRE was successfully litigated by the employer following an IRE 

performed on June 13, 2006 and the parties stipulated that Claimant did not previously 

raise the constitutionality of the IRE before the original WCJ or the Board, who affirmed 

the WCJ’s granting of the employer’s petition on June 1, 2009. 

 

Whitfield v. WCAB (Tenet Health System Hahnemann LLC), No. 608 C.D. 2017 Judge 

Cohn Jubelirer, June 6, 2018) 6/18 

 

 

 The WCJ erred by dismissing claimant’s Petition for Reinstatement based upon her 

finding that the claimant failed to raise a constitutional challenge to the IRE provisions 

upon defending against the employers earlier litigated Petition for Modification that 

successfully modified the claimant’s compensation based upon an IRE.  

 

This is because a claim is not waived and the doctrine of administrative finality is not bar 

to the petition, so long as the Reinstatement Petition is filed within three years of the date 

of the most recent payment of compensation.   

Here, when Claimant filed his Petition for Reinstatement, he had not yet exhausted his 

500 weeks of partial disability. As such, the petition was filed well within the applicable 

time constraints.  
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Since no hearing has been held on the merits of Claimant’s Petition for Reinstatement, 

the court remanded this matter for further proceedings to determine whether Claimant 

continued to be disabled by his work injury. 

 Even the context of a post Protz IRE Petition for Reinstatement, Section 413(a) the Act 

permits a claimant to seek modification of her disability status by a reinstatement 

petition, as long as the petition is filed within three years of the date of the most recent 

payment of compensation. As such, an employer cannot have an expectation of finality 

until the three-year period has expired. 

Timcho, Jr. v. WCAB (City of Philadelphia), No. 158 C.D. 2017 ( Decision by Judge 

Leavitt, August 17, 2018) 08/18 

  

 Protz II applies retroactively to cases where claimant’s  change in disability status based 

upon an IRE was still being litigated at the time Protz II was decided. 

 

 The employer was not entitled to a credit towards 500 weeks of partial for the period the 

IRE was in effect prior to the Supreme Court’s decision in Protz II. 

 

This was because in this matter the IRE determination was never final since the parties 

were actively litigating their appeal of the WCJ’s granting of the employer’s Petition for 

Modification based upon the IRE.  Accordingly, the time period between the date of the 

IRE and the decision in Protz II was not be counted against Claimant’s 500-week period 

of partial disability. 

 The Commonwealth Court had previously held that claimants could seek reinstatement of 

total disability status based on Protz II within 3 years of the date of the most recent 

payment of compensation, even if they had already exhausted their 500 weeks of partial 

disability benefits 

 

Dana Holding Corporation v. WCAB (Smuck), No. 1869 C.D. 2017 (Decision by Judge 

Cohn Jubelirer, October 11, 2018) 10/18 

 

 

INDEPENDENT CONTRACTOR 

 The Pennsylvania Supreme Court affirms the Commonwealth Court and holds that the 

Construction Workplace Misclassification Act (CWMA ) is only applicable where the 

putative employer in in the business of construction.   

 

Accordingly, the CWMA did not apply to the factual scenario where the claimant was 

injured while performing remodeling for the defendant, who was a restaurant that had not 

yet opened.   

 In confining its applicability to individuals who perform services in the Construction 

Industry the CWMA refers only to those individuals who work for a business entity that 
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performs construction services, namely erection, reconstruction, demolition, alteration, 

modification, custom fabrication, building, assembling, site preparation and repair work. 

For an employee to be covered by the Construction Workplace Misclassification Act 

(CWMA) the construction activity must be analyzed and considered in the context of the 

putative employer’s industry or business. 

 

 Upon determine whether a claimant was an Independent Contractor the Court will 

consider control of manner work is to be done; responsibility for result only; terms of 

agreement between the parties; the nature of the work or occupation; skill required for 

performance; whether one is engaged in a distinct occupation or business; which party 

supplied the tools; whether payment is by the time or by the job; whether work is part of 

the regular business of the employer, and also the right to terminate the employment at 

any time 

 

Department of Labor and Industry, Uninsured Employers Guaranty v. WCAB (Lin and 

Eastern Taste), No. 27 EAP 2017 (Decision by Justice Wecht, June 26, 2018) 6/18 

 

 

LOSS OF USE 

 

 Section 306(c)(22) of the Act, by necessity, allows wide latitude in assessing awards for 

disfigurement, as these types of determinations are extraordinarily fact oriented and must 

be made on a case by case basis, taking into account, among other factors, the nature and 

severity of the disfigurement. 

 

 While the Act itself provides limited guidance on how to calculate disfigurement awards, 

the prior case law offers some guidelines. 

 

First and foremost, courts have held that the most meaningful evidence involves the fact-

finder’s in-person observation of the disfigurement itself. It is the physical appearance of 

the claimant himself and the unsightliness of the disfigurement which constitutes the 

evidence considered by the WCJ. 

After the fact-finder observes the claimant, in order to qualify for a disfigurement award, 

the fact-finder must determine that the disfigurement created an “unsightly appearance. 

If there is an appeal, the WCAB is then obligated to personally view the Claimant 

because that is the only meaningful way for the WCAB to determine whether the WCJ’s 

opinion is supported by substantial competent evidence. 

 If the WCAB, upon viewing claimant's disfigurement, concludes that the WCJ entered 

an award significantly outside the range most WCJs would select, the Board may modify 
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the award as it deems appropriate. This is because the public policy goal is to establish 

uniform awards for similar types of disfigurements. 

 WCJs arguably exhibit a capricious disregard of competent evidence by failing to 

consider other awards for similar disfigurements issued by WCJs around the state. This 

mandates an affirmative obligation on the part of all Pennsylvania WCJs to do an analysis 

of awards for similar disfigurements from throughout Pennsylvania to assess an award 

that fits within those standards. 

The WCJs are required to consider comparable awards for similar disfigurements, then 

by reason, the WCJs should be provided with the necessary resources to easily access this 

information. The paradox is that if a WCJ does not have readily available access to this 

information, the court deems it improper to characterize a WCJ’s decision making 

standards as a “capricious disregard of competent evidence”. 

 Upon an appeal to the WCAB in furtherance of the goal of promoting statewide 

uniformity, the WCAB must explain how it determined that WCJs would select the 

weeks awarded for the disfigurement. The WCAB should provide an explanation for its 

decision to increase a disfigurement award to allow the Court to determine whether the 

Board’s decision is compatible with the goal of uniformity. 

An adequate explanation requires the WCAB to indicate what range is acceptable under 

the circumstances, what most WCJs would award within that range or how the WCAB 

reached its conclusion that most WCJs would award greater compensation. 

In this matter the case was remanded because the WCAB failed to establish that 

objective, rational, and demonstrable standards to assess disfigurement awards are being 

utilized by the WCAB, what data/information the Board is relying upon, or how and 

where is this information maintained. The WCAB offered no guidance on precisely how 

many “similar” disfigurement awards the WCAB reviewed, or the precise descriptions of 

the other facial scars that the WCAB took into account. This lack of explanation and 

information raised the concern that the WCAB was simply substituting its judgment for 

that of the WCJ. 

 

Keister Miller Investments LLC, v. WCAB (Hoch), No. 1303 C.D. 2017 (Decision by 

Judge Ceisler,  March 23, 2018) 6/18 

 

 

MEDICAL BILLS 

 

 Section 127.105 of the Medical Cost Containment Regulations governs payments to 

chiropractors and provides: 

 

(e) Payment shall be made for an office visit provided on the same day as another 

procedure only when the office visit represents a significant and separately identifiable 
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service performed in addition to the other procedure. The office visit shall be billed 

under the proper level HCPCS [Medicare coding system] codes 99201--99215, and shall 

require the use of the procedure code modifier “-25” (indicating a Significant, 

Separately Identifiable Evaluation and Management Service by the Same Physician on 

the Day of a Procedure). 

This means that a Provider, who in this matter was a chiropractor, was only entitled to 

payment for office visits if the office visit examinations constituted “a significant and 

separately identifiable service” beyond the other procedures that he performed on those 

dates. 

An examination involving no new medical condition, change in medical condition, or 

other circumstances that require an examination and assessment above and beyond the 

usual examination and evaluation for the treatment performed on the same date does not 

constitute “a significant and separately identifiable service” for which a chiropractor may 

be paid under Section 127.105(e). 

The language permitting payment for office visits “only when the office visit represents a 

significant and separately identifiable service performed in addition to the other 

procedure,” 34 Pa. Code § 127.105(e) shows a clear intent to make payment for same-day 

examinations the exception, not the rule. 

 While the question of what constitutes “a significant and separately identifiable service” 

is an issue of law, whether Provider is entitled to payment for the office visits also 

involves issues of fact concerning the examinations, Claimant’s medical condition, and 

Provider’s treatments. Such factual determinations are for the fee review hearing officer 

to make as the finder of fact, and are not the province of the Commonwealth Court.  

 

Accordingly, this matter was remanded back to the Bureau of Workers’ Compensation 

Fee Review Hearing Office for a determination as to whether the examinations for which 

Provider sought payment of office visit charges were conducted because of a new 

medical condition, change in medical condition, or other special circumstances that 

required an examination and assessment above and beyond the usual examination and 

evaluation for the treatment that Provider performed on those dates. 

 

Sedgwick Claims Management  v. Bureau of Workers’ Compensation,  Fee Review 

Hearing Office (Piszel and Bucks County Pain Center), No. 1033 C.D. 2017 (Decision by Judge 

Colins, April 11, 2018) 4/18 
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MEDICAL EVIDENCE 

 

 

 Pa. Supreme Court holds that pursuant to Section 108(r) of the Act the claimant has an 

initial burden to establish that his or her cancer is a type of cancer that is capable of being 

caused by exposure to a known IARC Group 1 carcinogen. 

 

It will be recalled that 108(r) provides: 

 

The term “occupational disease,” as used in this act, shall 

mean only the following diseases. 

 

(r) Cancer suffered by a firefighter which is caused by exposure to a 

known carcinogen which is recognized as a Group 1 carcinogen by the 

International Agency for Research on Cancer. 

 

 

This section clearly imposes an initial burden of causation on the claimant. Importantly, 

however, the provision only requires the claimant to establish a general causative link 

between the claimant’s type of cancer and a Group 1 carcinogen. 

 

This means that the claimant must produce evidence that it is possible that the carcinogen 

in question caused the type of cancer with which the claimant is afflicted. It does not 

require the claimant to prove that the identified Group 1 carcinogen actually caused 

claimant’s cancer. 

 

The “general causation” requirement under Section 108(r) constitutes a 

recognition that different types of cancers have different etiologies and it weeds out 

claims for compensation for cancers with no known link to Group 1 carcinogens. 

 

 To prove causation epidemiological evidence is clearly relevant and useful in 

demonstrating general causation. Epidemiology deals with the identification of 

potentially causative associations in various populations between possible causative 

agents and the resulting incidence of particular diseases and seeks to generalize those 

results.  
 

In so doing, epidemiology may provide useful information as to whether there is 

a relationship between an agent and a disease and, when properly interpreted, can 

provide insight into whether the agent can cause the disease. 

 

Given its focus on identifying generalized causal relationships between potential 

causative agents and the resulting incidence of disease, epidemiology’s focus on 

statistical analysis may be uniquely suited to illuminate whether there is a general causal 

relationship between types of cancer and Group 1 carcinogens 

 

 While epidemiological evidence supports the burden of establishing general 
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causation, where the claimant has established an entitlement to the evidentiary 

presumption of compensability, such epidemiological evidence is not sufficient for the 

employer to rebut the evidentiary presumption under Section 301(f), which provides: 

 

Compensation pursuant to cancer suffered by a firefighter shall only be to those 

firefighters who have served four or more years in continuous firefighting duties, 

who can establish direct exposure to a carcinogen referred to in section 108(r) 

relating to cancer by a firefighter and have successfully passed a physical 

examination prior to asserting a claim under this subsection or prior to engaging 

in firefighting duties and the examination failed to reveal any evidence of the 

condition of cancer. 

 

 The presumption of this subsection may be rebutted by substantial competent 

evidence that shows that the firefighter’s cancer was not caused by the occupation 

of firefighting. 

 

 

As the language of Section 301(f) plainly provides, the evidence required to rebut this 

presumption must show that the firefighter’s cancer was not caused by the occupation of 

firefighting. 

 

The phrase “the firefighter’s cancer” refers to the claimant’s cancer, and thus requires the 

employer to sustain its burden of proof upon rebuttal  by demonstrating: 

 

 (1) The specific causative agent of claimant’s cancer, and  

(2) Exposure to that causative agent did not occur as a result of his or her 

employment as a firefighter.  

 

This means the language of Section 301(f) requires the employer to produce a medical 

opinion regarding the specific, non-firefighting related cause of claimant’s cancer. 

 

At the rebuttal stage, the issue relates not to “types of cancer” relative to potential 

carcinogens, but rather requires proof of that the cancer from which the claimant suffers 

was not caused by his occupation as a firefighter. 

 

 The Act was amended in 2011 to add two provisions, Sections 108(r) and 301(f), dealing 

specifically with firefighters claiming benefits for cancer alleged to be caused as a result 

of performing the duties of firefighters.  

 

Generally, reading the sections together, the statutory framework for litigation of claims 

for workers’ compensation benefits by firefighters afflicted with cancer proceeds in the 

following stages.  

 

First, the claimant must establish that he or she has an “occupational disease,” as 

that term is defined in Section 108(r).13 77 P.S. § 27.1(r).  
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Second, to establish an evidentiary presumption of entitlement to compensation in 

accordance with section 301(f), the claimant must establish that he or she: 

 

(1) Served four or more years in continuous firefighting duties; 

(2) Had direct exposure to a Group 1 carcinogen; and 

(3) Passed a physical examination prior to asserting a claim or prior to 

engaging in firefighting duties (and the examination failed to reveal any 

evidence of cancer). 

 

If the claimant succeeds in demonstrating an occupational disease and an entitlement to 

the evidentiary presumption of compensability, then the burden of proof shifts to the 

employer, who must offer “substantial competent evidence that shows that the 

firefighter’s cancer was not caused by the occupation of firefighting 

 

City of Philadelphia Fire Department v. WCAB (Sladek), No. 13 EAP 2017 (Decision by 

Justice Donohue1, October 17, 2018) 10/18 

 

MEDICAL TREATMENT 

 

 A Petition to Review Medical Treatment relates to the issue of the causal connection 

between medical treatment and the work injury, whereas a Utilization Review relates to 

the reasonableness of and necessity for medical treatment.  

A challenge to particular medical treatment as not being causally related to a work injury 

must be filed directly with a WCJ. By contrast, a challenge to particular treatment as 

being not reasonable or necessary must be pursued through the administrative Utilization 

Review procedures. 

In this matter the WCJ had jurisdiction to rule that the employer was obliged to pay for 

the implantation of a the intrathecal pump replacement and its refills where Claimant’s 

pump and his attendant medications where the intrathecal pump had previously been 

found to be reasonable and necessary by prior UR’s and their use was causally related to 

Claimant’s work injury. 

It was not relevant that a prior WCJ decision required prior toxicology screening because 

those screens were only relevant to medicals and not the Claimant’s pump use. 

 The employer’s obligation to pay for medical treatment, which would include medicines, 

supplies, orthopedic appliances, and prostheses under Section 306(f.1) (1) (i) of the Act 

includes the obligation to pay for replacements necessary because of normal wear and 

tear or obsolescence. 

 

 Although the burden is initially on the claimant to establish that the injury is work-

related, once the employer acknowledges liability for the injury, the claimant is not 

required to continually establish that medical treatment of that compensable injury is 
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causally related because the injury for which the claimant is treating has already been 

established. 

 

 Accordingly, thereafter, the employer has the burden of proving that a medical expense 

is unreasonable, unnecessary, or is not related to the accepted work injury. 

Rogele, Inc. v. WCAB (Hall), No. 595 C.D. 2018 (Decision by Judge Covey, November 

30, 2018) 11/18 
 

 

 

MEDICAL ONLY NOTICE OF COMPENSATION PAYABLE 

 

 Where the WCAB had reversed the WCJ’s granting of indemnity benefits following 

litigation of a Claim Petition, the claimant’s compensation status was analogous to one 

where a Medical Only Notice of Compensation Payable was in effect.  

Medical Only Notice of Compensation Payable is distinct from in effect from a WCJ 

ruling that a claimant has suffered a loss of earning power and granting a Claim Petition 

but immediately suspending benefits. Therefore, where it was determined the claimant 

did not suffer wage loss ongoing benefits for wage loss would not be subject to 

reinstatement. 

In this matter, since the WCJ’s granting of indemnity benefits was reversed meaning that 

the claimant’s compensation status was the same as if a Medical Only Notice of 

Compensation Payable has been issued,  the claimant’s Petition for Reinstatement was 

time barred because it was filed in excess of three years from the date of injury. It was no 

consequence that the petition was filed within 3 years of the last payment of indemnity 

since it was determined on appeal that indemnity never should have been payable in the 

first place. 

This holding is consistent with the Commonwealth decision Sloane v. WCAB (Children’s 

Hospital of Philadelphia), 124 A.3d 778 (Pa.Cmwlth. 2015) that held the issuance of a 

Medical Only Notice of Compensation Payable was distinct from the an ongoing 

Suspension of benefits, which would occur if the claimant returned to work at no loss of 

earnings following the receipt of indemnity and issuance of a Notice of Compensation 

Payable. 

Dorvilus v. WCAB (Cardone Industries) No. 397 C.D. 2017 (Decision by Judge Leavitt , 

January 5, 2018) 1/05 
 

MOTOR VEHICLE FINANCIAL RESPONSIBILITY LAW 

 The employer, who was the self-inured Commonwealth of Pennsylvania, was not entitled 

to subrogation for the period in which Claimant was eligible for both Heart and Lung and 

WC benefits since the injury resulted from a motor vehicle accident.  



26 
 

 

Although the Heart and Lung Act does not contain a subrogation provision such as 

Section 319 it has been interpreted as providing employers with subrogation rights. 

However, if the compensable injury is the result of a motor vehicle accident, the Motor 

Vehicle Financial Responsibility Law (MVFRL) is implicated and its effect on an 

employer’s subrogation rights must be considered. The MVFRL has been interpreted to 

exclude Heart and Lung benefits from Subrogation. 

 

 The Employer would be entitled to subrogation from the date the receipt of Heart and 

Lung benefits ended he began receiving workers’ compensation benefits and into the 

future 

 

 The employer, who was the self-inured Commonwealth of Pennsylvania, was also not 

entitled to subrogation against the medical bills paid during the period the claimant was 

receiving Heart and Lung benefits. This is because the Heart and Lung Act provides 

payment of both wage loss and medical benefits and Act 44 makes no distinction between 

wage loss or medical benefits – thus neither were subject to subrogation. 

The Employer would be entitled to subrogation from the date he began receiving 

workers’ compensation benefits and into the future 

 Certain public employees who are injured performing their work duties and are 

temporarily unable to perform those duties are entitled, due to their positions with a 

public employer, to the payment of their full salaries as a result of their “serving the 

public in essential, high-risk professions.” 

In these circumstances, both WC and Heart and Lung benefits are paid concurrently, but 

any WC payments the employee receives are required to be turned over to the public 

employer. Self-insured employers may issue an NCP to acknowledge the work injury but 

the unilateral issuance of an NCP by an employer does not transform Heart and Lung 

benefits into WC; they are separate 

 

Commonwealth of Pennsylvania v. WCAB (Piree), No. 995 C.D. 2017 

(Decision by Judge Cohn, April 4, 2018) 4/18 

 

NOTICE 

 

 The claimant gave timely 21 day notice where after developing cancer while working as a 

firefighter where she stopped working on September 9, 2004 but filed her Claim Petition 

on September 23, 2011, which was a few months after she received a Union Letter 

informing her of the Act 46 firefighter cancer presumption law. This is because the Claim 

Petition was filed prior to receipt of a medical report dated February 24, 2012 that 

confirmed the link between her cancer and her work as a firefighter. 
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 Section 311 provides in part: 

…in cases of injury resulting from ionizing radiation or any other cause in which 

the nature of the injury or its relationship to the employment is not known to 

the employe, the time for giving notice shall not begin to run until the employe 

knows or by the exercise of reasonable diligence should know of the existence of 

the injury and its possible relationship to his employment. 

Consistent with Section 311, in an occupational disease case, the notice period begins to 

run against a claimant when she has (1) knowledge or constructive knowledge (2) of a 

disability (3) which exists, (4) which results from an occupational disease, and (5) which 

has a possible relationship to her employment. 

This the discovery rule calls for more than an employee’s suspicion, intuition or belief; 

by its terms, the statute’s notice period is triggered only by an employee’s knowledge that 

she is injured and that her injury is possibly related to her job. 

A claimant does not know of the possible relationship between a disease and work until 

she is so informed by a medical expert. To hold otherwise would require a claimant to 

sort through her many symptoms unassisted and essentially diagnose herself. 

 The presumption provided by Act 46 of the Act was clearly intended to give claimants in 

specific occupations an evidentiary advantage in establishing one of the elements 

necessary to support an award (i.e., the causal link between her injury and her 

employment), not to circumvent or replace the notice provisions of Section 311. This is 

because Section 311 requires actual knowledge of an injury’s work-relatedness. 

Therefore, although claimant would be entitled to a presumption that her cancer was 

caused by his work as a Firefighter for the purpose of supporting her claim, was is not 

entitled to such a presumption for the purpose of imputing actual knowledge on 

employer. 

Likewise, the Claimant, learning of Act 46’s effect from a Union Letter did not perfect 

Section 311’s requirement that she actually knew of the possible relationship between her 

injury and her work thereby triggering the notice provision. However, because the Union 

Letter awakened in Claimant the need to promptly investigate the cause of her injury, she 

had to abide by Section 311’s mandate that she exercise “reasonable diligence” to 

become aware of the existence of the injury and its possible relationship to her 

employment. She did that in this matter by seeking out a medical opinion. Here, the 

Claimant acted with reasonable diligence when she obtained counsel and filed her claim 

petition in the months following receipt of the Union Letter, prior to receiving medical 

confirmation of the relationship between her cancer and her work. 

 If the claimant gives notice within 21 days of the date he knew or should have known of 

the injury and its relationship to his employment, compensation is payable from the date 

of disability. If, however, the claimant gives notice after the 21 days has elapsed but 
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within 120 days of the date he knew or should have known of his injury, compensation is 

then payable from the date that notice was given. 

 

 

City of Pittsburgh and UPMC Benefit Management Services, Inc., v. WCAB (Flaherty), 

 No. 29 C.D. 2018 (Decision by Judge Pellegrini FILED, June 1, 2018)6/18 

 

 

 Notice of a work-related injury is a prerequisite to receiving workers’ compensation 

benefits, and the claimant bears the burden of showing that proper notice was given. 

The timing of the notice is governed by Section 311 of the Act, which provides, in part, 

that a claimant must provide notice within 120 days of either the date of the injury or the 

date at which the claimant knows, or by the exercise of reasonable diligence should 

know, of the existence of the injury and its possible relationship to his employment. 

The discovery rule under Section 311 allows that “employees who suffer an injury that is 

not readily and immediately ascertainable have the same rights under the Act as those 

employees who sustain an injury as long as they proceed with reasonable diligence.  

The standard of reasonable diligence requires a reasonable effort to discover the cause of 

an injury under the facts and circumstances present in the case. While reasonable 

diligence is an objective standard, it is sufficiently flexible to take into account the 

different capacities people have to deal with the circumstances they confront.  

In order to trigger the running of the 120-day period for notice, a claimant must have: (1) 

knowledge or constructive knowledge, (2) of a disability, (3) which exists, (4) which 

results from an occupational disease or injury, and (5) which has a possible relationship 

to the employment. 

In this matter the WCAB failed to properly analyze the issue of whether Claimant 

provided timely notice pursuant to Section 311 of the Act because the WCAB adopted 

the broad proposition that the notice period does not begin to run until the claimant is 

advised by a physician that he has an occupational disease and that it is related to his 

work. 

Requisite knowledge to provide notice after receiving the physician’s diagnosis must be 

paired with the finding that the claimant proceeded with reasonable diligence in acquiring 

that knowledge. 

The crux of the issue relating to notice is not when did Claimant actually knew of the 

work-relatedness of his injury, but when Claimant, through the exercise of reasonable 

diligence, but when Claimant, through the exercise of reasonable diligence, should have 

known the work-relatedness of his injury. 
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This matter was remanded for a determination of whether Claimant made a reasonable 

effort to discover the cause of his injury under the facts and circumstances present in the 

case where claimant testified that sometime after July 2011, he read an article discussing 

Pennsylvania’s passage of a law regarding cancer in firefighters and how it may affect 

their rights under the Act and thereafter sought the services of an attorney to discuss his 

workers’ compensation rights and entered into a fee agreement with counsel on August 5, 

2012 but did not receive a medical confirmation of the correlation between his 

firefighting duties and stomach cancer on or about September 16, 2014, at which time he 

filed his Claim Petition. 

The court reasoned that while it is true that sufficient knowledge for the purposes of 

notice requires more than an employee’s suspicion, to hold that the 120-day notice period 

can only begin once a claimant receives a physician’s confirmation would be illogical. 

Such a holding would not only provide a claimant with a potentially unlimited timeframe 

in which to provide notice, but it would also serve to nullify the reasonable diligence 

requirement of Section 311 of the Act. 

 

East Hempfield Township v. WCAB (Stahl) No. 1058 C.D. 2017 (Decision by Judge 

Brobson, June 1, 2018, ordered published August 24, 2018) 8/18 

 

 

NOTICE OF TEMPORARY COMPENSATION PAYABLE 

 

 The employer did not admit liability or the nature of the claimant’s injury where the 

claimant signed a Supplemental Agreement following issuance of a NTCP but before the 

employer issued the timely Notice Stopping the NTCP and the Notice of Denial.  

 

This is because the evidentiary record established that the Supplemental Agreements 

simply documented the change in earnings based on Claimant’s return/release to work; 

they did not accept liability. They were not intended to function as an Agreement for 

Compensation and were not binding. 

As the Supplemental Agreements were filed merely to document the change in 

Claimant’s WC benefits based on her return to work, they were not admissions of 

liability and, thus, Employer was not bound by the injury descriptions therein. 

Thus, the Employer retained all of its rights and defenses with respect to the underlying 

claim despite the fact the Employer filed two Supplemental Agreements after it filed its 

NTCP. 
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 The Supplemental Agreements were signed in response to the decision Gereyes v. 

WCAB (New Knight, Inc.), 793 A.2d 1017 (Pa. Cmwlth. 2002) that held that the 

employer violated the Act when it unilaterally reduced the amount of compensation paid 

pursuant to the NTCP when the claimant returned to work. 

 

Gereyes was decided before the Bureau issued Regulation 121.7a(c) that now requires an 

employer to file an amended NTCP with the Bureau during the 90-day temporary 

compensation payable period to modify an NTCP 

 

Based upon Regulation 121.7a(c), when modifying an NTCP for any reason other than 

accepting liability, the proper filing is an amended NTCP. 

 

 The WCJ did not err, upon granting claimant’s Claim Petition in part also terminating 

claimant’s compensation based upon finding employer’s medical experts testimony 

credible that he claimant was recovered from his lumbar strain notwithstanding the fact 

the Supplemental Agreements recognized the claimant’s injury as being ‘left sacroiliitis 

sprain’ and ‘left leg sprain’.  

 

This is because the Supplemental Agreements were not binding since they were issued to 

modify the NTCP but before the timely issuance of the Notice Stopping the NTCP and 

the Notice of Denial. 

 

LifeQuest Nursing Center v. WCAB (Tisdale), No. 1250 C.D. 2017 (Decision by Judge 

Covey, July 19, 2018) 7/18 
 

OCCUPATIONAL DISEASE 

 

 Section 301(c) (2), which pre-existed and was essentially unchanged by the passage of 

Act 46, requires some significant, objective manifestation of the occupational disease 

within 300 weeks of the last date of exposure at work for claim to proceed.  

 

If there is a claim for disability or death the disability or death must occur within the 300-

weeks after the last date of employment in an occupation or industry to which he was 

exposed to hazards of such disease. 

 

Although the statutory language of 301(c)(2) does not explicitly address medical benefits 

this status would apply to a medical only claim where the illness requiring the treatment 

occurred within 300 weeks of the last date of exposure at work. 

 

Therefore the claimant’s right to proceed was not extinguished by the 300 week statute of 

repose in Section 301(c) (2) where his cancer was diagnosed, and he underwent 

significant surgery and follow-up treatment within the 300-week period and he incurred 

some medical bills within the 300-week period. 



31 
 

 

 Where Claimant’s bladder cancer occurred within 300 weeks of his last exposure to a 

work hazard in December 2003, he was entitled to medical benefits, regardless of any 

disability, if he could prove he sustained an occupational disease under the catchall 

provision in Section 108(n) of the Act. 

 

 Where Claimant alleged he sustained an occupational disease under Section 108(n) 

within 300 weeks of his last exposure to the hazards of the disease, and where he filed his 

Claim Petition within 600 weeks (11.5 years) of his alleged last direct exposure to 

carcinogens in December 2003, Claimant was entitled also assert a firefighter’s cancer 

claim for medical benefits under Sections 108(r) and 301(f) of the Act. 

 

It will be recalled that Act 46 created a new time limitation which applies only to 

firefighter cancer claims. Instead of the 300 weeks that applies to all other occupational 

diseases, a claim filed under new Section 108(r (defining cancer suffered by a 

firefighter), may be made within 600 weeks after the last date of exposure to the hazards 

of the disease. 

 

However, because Claimant failed to file a claim petition within the first 300 weeks after 

his last date of exposure to the hazards of the disease, he was not entitled to the 

presumption of compensability in Section 301(f) of the Act. 

 

This holding was consistent with the courts prior holding in Fargo v. Workers’ 

Compensation Appeal Board (City of Philadelphia), 148 A.3d 514, 520 (Pa. Cmwlth.), 

appeal denied, 168 A.3d 514 (Pa. 2016) that held: 

 

Section 301(f) sets forth a two-tiered limitations period for Section 108(r) claims 

distinct from the time limit in Section 301(c)(2). First, a claimant must file the 

claim within 300 weeks of the last date of work with exposure to a known Group 1 

carcinogen; if the claimant fails to do so, he is not foreclosed from bringing a 

claim by Section 301(f), but he loses the presumptions of Section 301(e) [7] and 

301(f). However, if the claimant does not file the claim until more than 600 weeks 

of last exposure, the claimant is foreclosed from bringing that claim in its 

entirety. 

 

 Where claimant filed his Claim Petition more than 3 years following his last date of 

exposure but within 600 weeks after the last date of exposure to the hazards of the disease 

he still had to show that his Claim Petition was timely consistent with the 3 year statute 

of limitations set forth by Section 315 of the Act.  

 

Section 315 contains a discovery rule that applies to occupational diseases and this rule 

provides that the three-year period in which an employee must file a claim petition under 

section 315 commences at the time the employee knows through pertinent medical 

diagnosis that he was totally disabled and that it is the result of a work-related disease. 
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In the matter the claimant claimed it was not until March 2013 that he first learned from a 

doctor that his bladder cancer was causally related to his fire service exposures and 

therefore this matter was remanded for a determination whether his medical-only claim 

petition was timely since it was filed in March 2013.  

 

 The discovery rule of Section 315 applied to the 3 year statute of limitations in 

occupational disease cases but does not apply to the 300 week statute of repose. 

 

Caffey v. WCAB (City of Philadelphia), No 1268 C.D. 2017 (Decision by Judge Simpson, 

April 12, 2018) 4/18 

 

 The claimant gave timely 21 day notice where after developing cancer while working as a 

firefighter where she stopped working on September 9, 2004 but filed her Claim Petition 

on September 23, 2011, which was a few months after she received a Union Letter 

informing her of the Act 46 firefighter cancer presumption law. This is because the Claim 

Petition was filed prior to receipt of a medical report dated February 24, 2012 that 

confirmed the link between her cancer and her work as a firefighter. 

 

 Section 311 provides in part: 

…in cases of injury resulting from ionizing radiation or any other cause in which 

the nature of the injury or its relationship to the employment is not known to 

the employe, the time for giving notice shall not begin to run until the employe 

knows or by the exercise of reasonable diligence should know of the existence of 

the injury and its possible relationship to his employment. 

Consistent with Section 311, in an occupational disease case, the notice period begins to 

run against a claimant when she has (1) knowledge or constructive knowledge (2) of a 

disability (3) which exists, (4) which results from an occupational disease, and (5) which 

has a possible relationship to her employment. 

This the discovery rule calls for more than an employee’s suspicion, intuition or belief; 

by its terms, the statute’s notice period is triggered only by an employee’s knowledge that 

she is injured and that her injury is possibly related to her job. 

A claimant does not know of the possible relationship between a disease and work until 

she is so informed by a medical expert. To hold otherwise would require a claimant to 

sort through her many symptoms unassisted and essentially diagnose herself. 

 The presumption provided by Act 46 of the Act was clearly intended to give claimants in 

specific occupations an evidentiary advantage in establishing one of the elements 

necessary to support an award (i.e., the causal link between her injury and her 

employment), not to circumvent or replace the notice provisions of Section 311. This is 

because Section 311 requires actual knowledge of an injury’s work-relatedness. 

Therefore, although claimant would be entitled to a presumption that her cancer was 

caused by his work as a Firefighter for the purpose of supporting her claim, was is not 
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entitled to such a presumption for the purpose of imputing actual knowledge on 

employer. 

Likewise, the Claimant, learning of Act 46’s effect from a Union Letter did not perfect 

Section 311’s requirement that she actually knew of the possible relationship between her 

injury and her work thereby triggering the notice provision. However, because the Union 

Letter awakened in Claimant the need to promptly investigate the cause of her injury, she 

had to abide by Section 311’s mandate that she exercise “reasonable diligence” to 

become aware of the existence of the injury and its possible relationship to her 

employment. She did that in this matter by seeking out a medical opinion. Here, the 

Claimant acted with reasonable diligence when she obtained counsel and filed her claim 

petition in the months following receipt of the Union Letter, prior to receiving medical 

confirmation of the relationship between her cancer and her work. 

 

City of Pittsburgh and UPMC Benefit Management Services, Inc., v. WCAB (Flaherty), 

 No. 29 C.D. 2018 (Decision by Judge Pellegrini FILED, June 1, 2018)6/18 

 

 Notice of a work-related injury is a prerequisite to receiving workers’ compensation 

benefits, and the claimant bears the burden of showing that proper notice was given. 

The timing of the notice is governed by Section 311 of the Act, which provides, in part, 

that a claimant must provide notice within 120 days of either the date of the injury or the 

date at which the claimant knows, or by the exercise of reasonable diligence should 

know, of the existence of the injury and its possible relationship to his employment. 

The discovery rule under Section 311 allows that “employees who suffer an injury that is 

not readily and immediately ascertainable have the same rights under the Act as those 

employees who sustain an injury as long as they proceed with reasonable diligence.  

The standard of reasonable diligence requires a reasonable effort to discover the cause of 

an injury under the facts and circumstances present in the case. While reasonable 

diligence is an objective standard, it is sufficiently flexible to take into account the 

different capacities people have to deal with the circumstances they confront.  

In order to trigger the running of the 120-day period for notice, a claimant must have: (1) 

knowledge or constructive knowledge, (2) of a disability, (3) which exists, (4) which 

results from an occupational disease or injury, and (5) which has a possible relationship 

to the employment. 

In this matter the WCAB failed to properly analyze the issue of whether Claimant 

provided timely notice pursuant to Section 311 of the Act because the WCAB adopted 

the broad proposition that the notice period does not begin to run until the claimant is 
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advised by a physician that he has an occupational disease and that it is related to his 

work. 

Requisite knowledge to provide notice after receiving the physician’s diagnosis must be 

paired with the finding that the claimant proceeded with reasonable diligence in acquiring 

that knowledge. 

The crux of the issue relating to notice is not when did Claimant actually knew of the 

work-relatedness of his injury, but when Claimant, through the exercise of reasonable 

diligence, but when Claimant, through the exercise of reasonable diligence, should have 

known the work-relatedness of his injury. 

This matter was remanded for a determination of whether Claimant made a reasonable 

effort to discover the cause of his injury under the facts and circumstances present in the 

case where claimant testified that sometime after July 2011, he read an article discussing 

Pennsylvania’s passage of a law regarding cancer in firefighters and how it may affect 

their rights under the Act and thereafter sought the services of an attorney to discuss his 

workers’ compensation rights and entered into a fee agreement with counsel on August 5, 

2012 but did not receive a medical confirmation of the correlation between his 

firefighting duties and stomach cancer on or about September 16, 2014, at which time he 

filed his Claim Petition. 

The court reasoned that while it is true that sufficient knowledge for the purposes of 

notice requires more than an employee’s suspicion, to hold that the 120-day notice period 

can only begin once a claimant receives a physician’s confirmation would be illogical. 

Such a holding would not only provide a claimant with a potentially unlimited timeframe 

in which to provide notice, but it would also serve to nullify the reasonable diligence 

requirement of Section 311 of the Act. 

 

East Hempfield Township v. WCAB (Stahl) No. 1058 C.D. 2017 (Decision by Judge 

Brobson, June 1, 2018, ordered published August 24, 2018) 8/18 

 

 

 Pa. Supreme Court holds that pursuant to Section 108(r) of the Act the claimant has an 

initial burden to establish that his or her cancer is a type of cancer that is capable of being 

caused by exposure to a known IARC Group 1 carcinogen. 

 

It will be recalled that 108(r) provides: 

 

The term “occupational disease,” as used in this act, shall 

mean only the following diseases. 
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(r) Cancer suffered by a firefighter which is caused by exposure to a 

known carcinogen which is recognized as a Group 1 carcinogen by the 

International Agency for Research on Cancer. 

 

 

This section clearly imposes an initial burden of causation on the claimant. Importantly, 

however, the provision only requires the claimant to establish a general causative link 

between the claimant’s type of cancer and a Group 1 carcinogen. 

 

This means that the claimant must produce evidence that it is possible that the carcinogen 

in question caused the type of cancer with which the claimant is afflicted. It does not 

require the claimant to prove that the identified Group 1 carcinogen actually caused 

claimant’s cancer. 

 

The “general causation” requirement under Section 108(r) constitutes a 

recognition that different types of cancers have different etiologies and it weeds out 

claims for compensation for cancers with no known link to Group 1 carcinogens. 

 

 To prove causation epidemiological evidence is clearly relevant and useful in 

demonstrating general causation. Epidemiology deals with the identification of 

potentially causative associations in various populations between possible causative 

agents and the resulting incidence of particular diseases and seeks to generalize those 

results.  
 

In so doing, epidemiology may provide useful information as to whether there is 

a relationship between an agent and a disease and, when properly interpreted, can 

provide insight into whether the agent can cause the disease. 

 

Given its focus on identifying generalized causal relationships between potential 

causative agents and the resulting incidence of disease, epidemiology’s focus on 

statistical analysis may be uniquely suited to illuminate whether there is a general causal 

relationship between types of cancer and Group 1 carcinogens 

 

 While epidemiological evidence supports the burden of establishing general 

causation, where the claimant has established an entitlement to the evidentiary 

presumption of compensability, such epidemiological evidence is not sufficient for the 

employer to rebut the evidentiary presumption under Section 301(f), which provides: 

 

Compensation pursuant to cancer suffered by a firefighter shall only be to those 

firefighters who have served four or more years in continuous firefighting duties, 

who can establish direct exposure to a carcinogen referred to in section 108(r) 

relating to cancer by a firefighter and have successfully passed a physical 

examination prior to asserting a claim under this subsection or prior to engaging 

in firefighting duties and the examination failed to reveal any evidence of the 

condition of cancer. 
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 The presumption of this subsection may be rebutted by substantial competent 

evidence that shows that the firefighter’s cancer was not caused by the occupation 

of firefighting. 

 

 

As the language of Section 301(f) plainly provides, the evidence required to rebut this 

presumption must show that the firefighter’s cancer was not caused by the occupation of 

firefighting. 

 

The phrase “the firefighter’s cancer” refers to the claimant’s cancer, and thus requires the 

employer to sustain its burden of proof upon rebuttal  by demonstrating: 

 

 (1) The specific causative agent of claimant’s cancer, and  

(2) Exposure to that causative agent did not occur as a result of his or her 

employment as a firefighter.  

 

This means the language of Section 301(f) requires the employer to produce a medical 

opinion regarding the specific, non-firefighting related cause of claimant’s cancer. 

 

At the rebuttal stage, the issue relates not to “types of cancer” relative to potential 

carcinogens, but rather requires proof of that the cancer from which the claimant suffers 

was not caused by his occupation as a firefighter. 

 

 The Act was amended in 2011 to add two provisions, Sections 108(r) and 301(f), dealing 

specifically with firefighters claiming benefits for cancer alleged to be caused as a result 

of performing the duties of firefighters.  

 

Generally, reading the sections together, the statutory framework for litigation of claims 

for workers’ compensation benefits by firefighters afflicted with cancer proceeds in the 

following stages.  

 

First, the claimant must establish that he or she has an “occupational disease,” as 

that term is defined in Section 108(r).13 77 P.S. § 27.1(r).  

 

Second, to establish an evidentiary presumption of entitlement to compensation in 

accordance with section 301(f), the claimant must establish that he or she: 

 

(1) Served four or more years in continuous firefighting duties; 

(2) Had direct exposure to a Group 1 carcinogen; and 

(3) Passed a physical examination prior to asserting a claim or prior to 

engaging in firefighting duties (and the examination failed to reveal any 

evidence of cancer). 

 

If the claimant succeeds in demonstrating an occupational disease and an entitlement to 

the evidentiary presumption of compensability, then the burden of proof shifts to the 
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employer, who must offer “substantial competent evidence that shows that the 

firefighter’s cancer was not caused by the occupation of firefighting 

 

City of Philadelphia Fire Department v. WCAB (Sladek), No. 13 EAP 2017 (Decision by 

Justice Donohue1, October 17, 2018) 10/18 

 

 

PSYCHIATRIC CLAIM  

 

 The claimant was required to prove his psychiatric injury pursuant to the “mental-mental” 

and not “physical-mental” standard where he suffered a psychiatric injury following 

exposure resulting from a diesel leak but the Judge concluded that the claimant did not 

suffer a physical injury. 

 

This is because although the physical injury itself is not required to be disabling under the 

Act, its presence or lack thereof, and its relationship to the mental injury, is determinative 

to whether the physical-mental standard applies. 

In this matter the “mental-mental” standard did not apply because Claimant did not 

establish that his mental injury resulted from a work-related, triggering physical 

stimulus., Although Claimant experienced some symptoms immediately following his 

exposure, such as vomiting, choking, runny nose, watery eyes, sweating and shaking, 

throat pain and  abdominal pain and headaches, these symptoms were insufficient to 

support an application of the physical-mental standard because they were transient and 

quickly resolved before his discharge from the ER. 

 Mental injuries fall into three categories:  

1) mental-mental, whereby a mental or psychic condition is caused by a psychic 

stimulus;  

2) mental-physical, whereby a psychic injury manifests itself in some physical form; 

and  

3) physical-mental, whereby a physical injury results in psychic distress 

 

If a claimant’s mental disability was caused by a psychological stimulus, the mental-

mental standard applies. To prevail under the mental-mental standard, a claimant must 

prove abnormal working conditions. 

Where the physical-mental standard applies the claimant is not required to prove 

abnormal working conditions.  For this standard to apply the claimant must establish that 

the mental injury resulted from a triggering physical stimulus and arose during the course 

of employment.  The claimant must prove that a physical work injury requiring medical 

treatment caused a psychological injury. However, a claimant need not prove that he or 

she suffered a physical disability that caused a mental disability for which he or she may 
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receive benefits. Nor must a claimant show that the physical injury continues during the 

life of the mental disability. 

Although the physical injury itself is not required to be disabling under the Act, its 

presence or lack thereof, and its relationship to the mental injury, is determinative to 

whether the physical-mental standard applies. 

Frankiewicz v. WCAB (Kinder Morgan, Inc.), No. 20 C.D. 2017 (Decision by Judge 

Wojcik, November 14, 2017) 2/18 
 

REINSTATEMENT 

 

 Where the WCAB had reversed the WCJ’s granting of indemnity benefits following 

litigation of a Claim Petition, the claimant’s compensation status was analogous to one 

where a Medical Only Notice of Compensation Payable was in effect.  

Medical Only Notice of Compensation Payable is distinct from in effect from a WCJ 

ruling that a claimant has suffered a loss of earning power and granting a Claim Petition 

but immediately suspending benefits. Therefore, where it was determined the claimant 

did not suffer wage loss ongoing benefits for wage loss would not be subject to 

reinstatement. 

In this matter, since the WCJ’s granting of indemnity benefits was reversed meaning that 

the claimant’s compensation status was the same as if a Medical Only Notice of 

Compensation Payable has been issued,  the claimant’s Petition for Reinstatement was 

time barred because it was filed in excess of three years from the date of injury. It was no 

consequence that the petition was filed within 3 years of the last payment of indemnity 

since it was determined on appeal that indemnity never should have been payable in the 

first place. 

This holding is consistent with the Commonwealth decision Sloane v. WCAB (Children’s 

Hospital of Philadelphia), 124 A.3d 778 (Pa.Cmwlth. 2015) that held the issuance of a 

Medical Only Notice of Compensation Payable was distinct from the an ongoing 

Suspension of benefits, which would occur if the claimant returned to work at no loss of 

earnings following the receipt of indemnity and issuance of a Notice of Compensation 

Payable. 

Dorvilus v. WCAB (Cardone Industries) No. 397 C.D. 2017 (Decision by Judge Leavitt , 

January 5, 2018) 1/05 

 

 The WCJ erred by dismissing claimant’s Petition for Reinstatement based upon her 

finding that the claimant failed to raise a constitutional challenge to the IRE provisions 

upon defending against the employers earlier litigated Petition for Modification that 

successfully modified the claimant’s compensation based upon an IRE.  
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This is because a claim is not waived and the doctrine of administrative finality is not bar 

to the petition, so long as the Reinstatement Petition is filed within three years of the date 

of the most recent payment of compensation.   

Here, when Claimant filed his Petition for Reinstatement, he had not yet exhausted his 

500 weeks of partial disability. As such, the petition was filed well within the applicable 

time constraints.  

Since no hearing has been held on the merits of Claimant’s Petition for Reinstatement, 

the court remanded this matter for further proceedings to determine whether Claimant 

continued to be disabled by his work injury. 

 Even the context of a post Protz IRE Petition for Reinstatement, Section 413(a) the Act 

permits a claimant to seek modification of her disability status by a reinstatement 

petition, as long as the petition is filed within three years of the date of the most recent 

payment of compensation. As such, an employer cannot have an expectation of finality 

until the three-year period has expired. 

Timcho, Jr. v. WCAB (City of Philadelphia), No. 158 C.D. 2017 ( Decision by Judge 

Leavitt, August 17, 2018) 08/18 

  

RETROACTIVITY  

 

 Protz II applies retroactively to cases where claimant’s  change in disability status based 

upon an IRE was still being litigated at the time Protz II was decided. 

 

 The employer was not entitled to a credit towards 500 weeks of partial for the period the 

IRE was in effect prior to the Supreme Court’s decision in Protz II. 

 

This was because in this matter the IRE determination was never final since the parties 

were actively litigating their appeal of the WCJ’s granting of the employer’s Petition for 

Modification based upon the IRE.  Accordingly, the time period between the date of the 

IRE and the decision in Protz II was not be counted against Claimant’s 500-week period 

of partial disability. 

 The constitutionality of a statute need not be raised before an administrative agency.  

 

Section 703(a) of the Administrative Agency Law provides, in pertinent part: “A party 

who proceeded before a Commonwealth agency under the terms of a particular statute 

shall not be precluded from questioning the validity of the statute in the appeal.”  

 

2 Pa. C.S. § 703(a). Rule 1551(a)(1) of the Pennsylvania Rules of Appellate Procedure 

contains a similar provision, providing: “No question shall be heard or considered by the 
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court which was not raised before the government unit except: (1) Questions involving 

the validity of a statute.” Pa.R.A.P. 1551(a)(1). 

 

Dana Holding Corporation v. WCAB (Smuck), No. 1869 C.D. 2017 (Decision by Judge 

Cohn Jubelirer, October 11, 2018) 10/18 
 

STATUTE OF LIMITATIONS 

 

 Where the WCAB had reversed the WCJ’s granting of indemnity benefits following 

litigation of a Claim Petition, the claimant’s compensation status was analogous to one 

where a Medical Only Notice of Compensation Payable was in effect.  

Medical Only Notice of Compensation Payable is distinct from in effect from a WCJ 

ruling that a claimant has suffered a loss of earning power and granting a Claim Petition 

but immediately suspending benefits. Therefore, where it was determined the claimant 

did not suffer wage loss ongoing benefits for wage loss would not be subject to 

reinstatement. 

In this matter, since the WCJ’s granting of indemnity benefits was reversed meaning that 

the claimant’s compensation status was the same as if a Medical Only Notice of 

Compensation Payable has been issued,  the claimant’s Petition for Reinstatement was 

time barred because it was filed in excess of three years from the date of injury. It was no 

consequence that the petition was filed within 3 years of the last payment of indemnity 

since it was determined on appeal that indemnity never should have been payable in the 

first place. 

This holding is consistent with the Commonwealth decision Sloane v. WCAB (Children’s 

Hospital of Philadelphia), 124 A.3d 778 (Pa.Cmwlth. 2015) that held the issuance of a 

Medical Only Notice of Compensation Payable was distinct from the an ongoing 

Suspension of benefits, which would occur if the claimant returned to work at no loss of 

earnings following the receipt of indemnity and issuance of a Notice of Compensation 

Payable. 

Dorvilus v. WCAB (Cardone Industries) No. 397 C.D. 2017 (Decision by Judge Leavitt, 

January 5, 2018) 1/05 

 

 

 Where claimant filed his Claim Petition more than 3 years following his last date of 

exposure but within 600 weeks after the last date of exposure to the hazards of the disease 

he still had to show that his Claim Petition was timely consistent with the 3 year statute 

of limitations set forth by Section 315 of the Act.  

 

Section 315 contains a discovery rule that applies to occupational diseases and this rule 

provides that the three-year period in which an employee must file a claim petition under 
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section 315 commences at the time the employee knows through pertinent medical 

diagnosis that he was totally disabled and that it is the result of a work-related disease. 

 

In the matter the claimant claimed it was not until March 2013 that he first learned from a 

doctor that his bladder cancer was causally related to his fire service exposures and 

therefore this matter was remanded for a determination whether his medical-only claim 

petition was timely since it was filed in March 2013.  

 

 The discovery rule of Section 315 applied to the 3 year statute of limitations in 

occupational disease cases but does not apply to the 300 week statute of repose. 

 

Caffey v. WCAB (City of Philadelphia), No 1268 C.D. 2017 (Decision by Judge Simpson, 

April 12, 2018) 4/18 

 

 

STATUTE OF REPOSE 

 

 Section 301(c) (2), which pre-existed and was essentially unchanged by the passage of 

Act 46, requires some significant, objective manifestation of the occupational disease 

within 300 weeks of the last date of exposure at work for claim to proceed.  

 

If there is a claim for disability or death the disability or death must occur within the 300-

weeks after the last date of employment in an occupation or industry to which he was 

exposed to hazards of such disease. 

 

Although the statutory language of 301(c)(2) does not explicitly address medical benefits 

this status would apply to a medical only claim where the illness requiring the treatment 

occurred within 300 weeks of the last date of exposure at work. 

 

Therefore the claimant’s right to proceed was not extinguished by the 300 week statute of 

repose in Section 301(c) (2) where his cancer was diagnosed, and he underwent 

significant surgery and follow-up treatment within the 300-week period and he incurred 

some medical bills within the 300-week period. 

 

 Where Claimant’s bladder cancer occurred within 300 weeks of his last exposure to a 

work hazard in December 2003, he was entitled to medical benefits, regardless of any 

disability, if he could prove he sustained an occupational disease under the catchall 

provision in Section 108(n) of the Act. 

 

 Where Claimant alleged he sustained an occupational disease under Section 108(n) 

within 300 weeks of his last exposure to the hazards of the disease, and where he filed his 

Claim Petition within 600 weeks (11.5 years) of his alleged last direct exposure to 

carcinogens in December 2003, Claimant was entitled also assert a firefighter’s cancer 

claim for medical benefits under Sections 108(r) and 301(f) of the Act. 
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It will be recalled that Act 46 created a new time limitation which applies only to 

firefighter cancer claims. Instead of the 300 weeks that applies to all other occupational 

diseases, a claim filed under new Section 108(r (defining cancer suffered by a 

firefighter), may be made within 600 weeks after the last date of exposure to the hazards 

of the disease. 

 

However, because Claimant failed to file a claim petition within the first 300 weeks after 

his last date of exposure to the hazards of the disease, he was not entitled to the 

presumption of compensability in Section 301(f) of the Act. 

 

This holding was consistent with the courts prior holding in Fargo v. Workers’ 

Compensation Appeal Board (City of Philadelphia), 148 A.3d 514, 520 (Pa. Cmwlth.), 

appeal denied, 168 A.3d 514 (Pa. 2016) that held: 

 

Section 301(f) sets forth a two-tiered limitations period for Section 108(r) claims 

distinct from the time limit in Section 301(c)(2). First, a claimant must file the 

claim within 300 weeks of the last date of work with exposure to a known Group 1 

carcinogen; if the claimant fails to do so, he is not foreclosed from bringing a 

claim by Section 301(f), but he loses the presumptions of Section 301(e) [7] and 

301(f). However, if the claimant does not file the claim until more than 600 weeks 

of last exposure, the claimant is foreclosed from bringing that claim in its 

entirety. 

 

 The discovery rule of Section 315 applied to the 3 year statute of limitations in 

occupational disease cases but does not apply to the 300 week statute of repose. 

 

Caffey v. WCAB (City of Philadelphia), No 1268 C.D. 2017 (Decision by Judge Simpson, 

April 12, 2018) 4/18 

 

SUBROGATION 

 

 The employer, who was the self-inured Commonwealth of Pennsylvania, was not entitled 

to subrogation for the period in which Claimant was eligible for both Heart and Lung and 

WC benefits since the injury resulted from a motor vehicle accident.  

 

Although the Heart and Lung Act does not contain a subrogation provision such as 

Section 319 it has been interpreted as providing employers with subrogation rights. 

However, if the compensable injury is the result of a motor vehicle accident, the Motor 

Vehicle Financial Responsibility Law (MVFRL) is implicated and its effect on an 

employer’s subrogation rights must be considered. The MVFRL has been interpreted to 

exclude Heart and Lung benefits from Subrogation. 
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 The Employer would be entitled to subrogation from the date the receipt of Heart and 

Lung benefits ended he began receiving workers’ compensation benefits and into the 

future 

 

 The employer, who was the self-inured Commonwealth of Pennsylvania, was also not 

entitled to subrogation against the medical bills paid during the period the claimant was 

receiving Heart and Lung benefits. This is because the Heart and Lung Act provides 

payment of both wage loss and medical benefits and Act 44 makes no distinction between 

wage loss or medical benefits – thus neither were subject to subrogation. 

The Employer would be entitled to subrogation from the date he began receiving 

workers’ compensation benefits and into the future 

 Certain public employees who are injured performing their work duties and are 

temporarily unable to perform those duties are entitled, due to their positions with a 

public employer, to the payment of their full salaries as a result of their “serving the 

public in essential, high-risk professions.” 

In these circumstances, both WC and Heart and Lung benefits are paid concurrently, but 

any WC payments the employee receives are required to be turned over to the public 

employer. Self-insured employers may issue an NCP to acknowledge the work injury but 

the unilateral issuance of an NCP by an employer does not transform Heart and Lung 

benefits into WC; they are separate 

 

Commonwealth of Pennsylvania v. WCAB (Piree), No. 995 C.D. 2017 

(Decision by Judge Cohn, April 4, 2018) 4/18 

 

 The Pennsylvania Supreme Court affirms the Commonwealth Court and holds that the 

Pennsylvania State Police were not entitled to subrogation against the proceeds claimant 

received under the Heart and Lung Act, although the employer had issued a Notice of 

Compensation Payable that contained the notation “Remarks”: “Paid Salary continuation. 

Heart & Lung Benefits by the employer” and medical bills were paid consistent with the 

fee schedule of the Workers’ Compensation Act. 

 

This is because pursuant to Section 1722 of the Motor Vehicle Financial Responsibility 

Law a claimant is precluded from recovering the amount of benefits paid under the Heart 

and Lung Act from the responsible tortfeasors and, hence, bars the right to subrogation by 

the employer who paid those benefits. There can be no subrogation out of an award that 

does not include these benefits. 

 

The mere acknowledgement in an NCP of a work injury, and the specification of the 

amount of benefits to which an injured employee would be entitled under the Workers’ 

Compensation Act, does not transform an injured employee’s Heart and Lung benefits 

into Workers’ Compensation Act benefits under the Motor Vehicle Financial 

Responsibility Law. 
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 Payment of related medical bills were using the “re-pricing” formula set forth in the 

Workers’ Compensation Act does not constitute compensation payable under the 

Workers’ Compensation Act. The Heart and Lung Act provides for the payment of all 

medical and hospital bills, incurred in connection with any such injury. Payment of a 

claimant’s medical care and treatment is required under the Heart and Lung Act, and, 

regardless of the pricing schedule utilized, such payment constitutes a Heart and Lung 

benefit 

 

Pennsylvania State Police v. WCAB (Bushta), No. 14 WAP 2017 (Decision by Justice 

Todd MAY 29, 2018) 5/18 

 

 The Pennsylvania Supreme Court reverses the Commonwealth Court and holds that an 

employer’s lien against future compensation does not include medical but only future 

indemnity. This is because the term “installments of compensation” as used in Section 

319 of the Act relating to subrogation of employer to rights of the claimant against third 

persons only encompasses indemnity benefits.  

 

The court reasoned that under Section 308 of the Act disability benefits are required to be 

paid in periodical installments as the wages of the employee were payable before the 

injury. Medical expenses are not required to be pain in periodic installments. 

Accordingly, when a workers’ compensation claimant recovers proceeds from a third-

party settlement,  following repayment of compensation paid to date as prescribed by 

section 319, the employer or carrier is limited to drawing down against that recovery only 

to the extent that future disability benefits are payable to the claimant. 

 

 The lien at the time of settlement that needs to be paid, subject claimant’s obligation to 

pay its pro-rata share of attorney fees and costs, does entail medical and indemnity that 

was paid up to the date of settlement of the third party action. 

 

Whitmoyer v. WCAB (Mountain Country Meats), No. 52 MAP 2017 (Decision by Justice 

Donohue, June 19, 2018) 6/18 

 

 The employer was not entitled to subrogation against the proceeds the clamant, a Patrol 

Officer, received as the result of his work related motor vehicle accident where the 

clamant was paid Heart Lung benefits notwithstanding the fact employer was self-insured 

for Heart and Lung and Workers Compensation.  

 

It was not relevant that the employer issued a Notice of Compensation Payable that did 

not reference the Heart and Lung Act and sent the claimant weekly WC indemnity checks 

concurrently with payment of Heart and Lung benefits and that the claimant signed and 

returned these WC checks  to Employer as required by law. 

 

This is because pursuant to Section 1720 of the MVFRL, the employer is not entitled to 

subrogation from the claimant’s third-party recovery based upon payment of monies- 

indemnity and medical- paid under the Heart and Lung Act. It was not relevant that the 

employer kept the salary payments (under Heart and Lung Act benefits) separate from 
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medical benefits (under WC Act benefits) and paid the medical benefits under the NCP 

because the Heart and Lung Act expressly provides for wages and medical benefits, and, 

therefore, both are statutorily required. 

 

DeHoratius v. WCAB (Upper Darby Township), No. 1901 C.D. 2016 (Decided by Judge 

Covey, August 8, 2017. Ordered published an OPINION rather than MEMORANDUM 

OPINION July 18, 2018) 7/18 

 

SUPERSEDEAS FUND 

 

 The Pennsylvania Supreme Court reverses the Commonwealth Court and holds that the 

General Assembly, in enacting the Act, did not provide any mechanism by which 

employers can recoup erroneously awarded counsel fees, once paid either directly from 

counsel or from the Supersedeas Fund. Rather, the General Assembly contemplated that 

when a merits appeal is undertaken, a court may grant supersedeas of an order awarding 

attorney’s fees.  

 

Where a supersedeas was requested and denied in this case, thus requiring the employer 

to pay the awarded attorney’s fees,  the employer was not permitted to recoup the already 

paid attorney’s fees from the employee’s counsel because there is no statutory provision 

authorizing reimbursement if the award is reversed. 

In reaching its holding the Supreme Court reasons that the availability of unreasonable 

contest attorney’s fees under Section 440 is designed to discourage employers from 

contesting liability where doing so is questionable. Thus, requiring a claimant’s attorney 

to disgorge unreasonable contest fees previously paid in the litigation would chill 

claimants’ attorneys from bringing such claims and would, therefore, make employers 

more apt to bring unreasonable challenges to their liability. 

 The employer was not entitled to reimbursement from the Supersedeas Fund for the 

unreasonable contest attorney fees it paid because unlike the reimbursement of 

compensation benefits, for which there is clear statutory support, there is no express 

concomitant right to reimbursement of attorney’s fees under the Section 443. 

 

County of Allegheny v. WCAB (Parker) No. 28 WAP 2017 (Decision by Justice Bear, 

January 18, 2018) 1/18 

 

SUPPLEMENTAL AGREEMENT 

 

 The employer did not admit liability or the nature of the claimant’s injury where the 

claimant signed a Supplemental Agreement following issuance of a NTCP but before the 

employer issued the timely Notice Stopping the NTCP and the Notice of Denial.  

 

This is because the evidentiary record established that the Supplemental Agreements 

simply documented the change in earnings based on Claimant’s return/release to work; 
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they did not accept liability. They were not intended to function as an Agreement for 

Compensation and were not binding. 

As the Supplemental Agreements were filed merely to document the change in 

Claimant’s WC benefits based on her return to work, they were not admissions of 

liability and, thus, Employer was not bound by the injury descriptions therein. 

Thus, the Employer retained all of its rights and defenses with respect to the underlying 

claim despite the fact the Employer filed two Supplemental Agreements after it filed its 

NTCP. 

 The Supplemental Agreements were signed in response to the decision Gereyes v. 

WCAB (New Knight, Inc.), 793 A.2d 1017 (Pa. Cmwlth. 2002) that held that the 

employer violated the Act when it unilaterally reduced the amount of compensation paid 

pursuant to the NTCP when the claimant returned to work. 

 

Gereyes was decided before the Bureau issued Regulation 121.7a(c) that now requires an 

employer to file an amended NTCP with the Bureau during the 90-day temporary 

compensation payable period to modify an NTCP 

  

Based upon Regulation 121.7a(c), when modifying an NTCP for any reason other than 

accepting liability, the proper filing is an amended NTCP. 

 

 The WCJ did not err, upon granting claimant’s Claim Petition in part also terminating 

claimant’s compensation based upon finding employer’s medical experts testimony 

credible that he claimant was recovered from his lumbar strain notwithstanding the fact 

the Supplemental Agreements recognized the claimant’s injury as being ‘left sacroiliitis 

sprain’ and ‘left leg sprain’.  

 

This is because the Supplemental Agreements were not binding since they were issued to 

modify the NTCP but before the timely issuance of the Notice Stopping the NTCP and 

the Notice of Denial. 

 

LifeQuest Nursing Center v. WCAB (Tisdale), No. 1250 C.D. 2017 (Decision by Judge 

Covey, July 19, 2018) 7/18 

 

TERMINATION PETITION  

 

 The employer presented a reasonable contest upon prosecuting its Petition for 

Termination and defending against the claimant’s Petition to Review despite the fact 

employer’s medical expert did not believe the claimant had suffered a work injury where 

the medical expert still testified that clamant was fully recovered assuming Claimant had 
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suffered a compensable work injury that was recognized as a right wrist sprain by the 

NCP.  

 

 The employer presented a reasonable contest in prosecution of its Petition for 

Termination that addressed the specific diagnoses recognized by the NCP although the 

WCJ ultimately expanded the nature of the injury by granting the claimant’s Petition to 

Review. This is because at the time the parties were litigating both petitions the employer 

was solely required to address the injury recognized on the NCP. 

Although the WCJ discredited the testimony of Employer’s expert in favor of Claimant’s 

expert, which was within the WCJ’s sole province to do, this did not render Employer’s 

filing of the Termination Petition unreasonable especially in light of the conflicting 

medical evidence. 

It is true that by failing to have its expert express an opinion about whether Claimant 

fully recovered from the expanded work injury alleged in Claimant’s Review Petition, 

Employer assumed a risk that its Termination Petition would be denied and Claimant’s 

Review Petition would be granted. However, this did not make Employer’s contest of the 

Review Petition unreasonable where the employer presented competent medical evidence 

that Claimant fully recovered from the accepted work injury. 

 

 Upon litigating a Petition for Termination a medical expert must, at a minimum, 

acknowledge an accepted or established work injury. A medical expert’s opinion will not 

support a termination if that medical expert does not acknowledge the accepted work 

injuries and does not opine full recovery from those injuries. A termination petition based 

solely on testimony that failed to acknowledge the established work injury will be 

insufficient to support a Petition for Termination. 

 

In this matter the employer’s medical expert was sufficient to support the Petition for 

Termination where despite reservations that the claimant suffered a work related injury 

he accepted that the claimant did for purposes of offering his opinion.  

 

Sarmiento-Hernandez v. WCAB (Ace American Insurance Company), No. 1799 C.D. 

2016 Petitioner (Decision by Judge Cohn Jubelirer, February 13, 2018) 2/18 

 

 WCJ’s granting of employer’s Petition for Termination was not in error where the WCJ 

found credible claimant’s testimony that he still had ongoing pain even though this 

credible testimony was given five months following the IME that found claimant fully 

recovered. 

 

This is because although Claimant credibly testified that he continued to experience pain 

resulting from the work-related injury, the WCJ also found employer’s medical experts 

testimony credible that Claimant had fully recovered from the work-related injury. 

Employer’s expert’s testimony evidenced that Claimant’s physical examination was 
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objectively normal, and any pain Claimant was experiencing resulted from degenerative 

changes unrelated to the work injury. The WCJ, as factfinder, had the sole authority to 

weigh the evidence and reach this conclusion 

 

 An employer’s burden on a Petition for Termination is met when an employer’s medical 

expert unequivocally testifies that it is his or her opinion, within a reasonable degree of 

medical certainty, that the claimant is fully recovered, can return to work without 

restrictions, and that there are no objective medical findings that either substantiate any 

ongoing complaints of pain or connect them to the work injury. 

 

The determination of whether a claimant’s subjective complaints of pain are accepted is a 

question of fact for the WCJ. In the absence of objective medical testimony, the WCJ is 

neither required to accept the claimant’s assertions, nor prohibited from doing so. 

Testimony by the employer’s medical expert as to the existence of the claimant’s 

complaints of pain does not require the WCJ to find for the claimant. What is relevant in 

deciding whether the termination of benefits is warranted is whether the claimant suffers 

from pain as a result of the work-related injury. 

In a case where the claimant complains of continued pain, this burden is met when an 

employer’s medical expert unequivocally testifies that it is his opinion, within a 

reasonable degree of medical certainty, that the claimant is fully recovered, can return to 

work without restrictions and that there are no objective medical findings which either 

substantiate the claims of pain or connect them to the work injury. If the WCJ credits this 

testimony, the termination of benefits is proper. 

 

Hernandez v. WCAB (F&P Holding Co.), No. 1820 C.D. 2017 (Decision by Judge Covey, 

July 19, 2018)7/18 

 

UTILIZATION REVIEW 

 A WCJ lacks jurisdiction to review a UR Determination authored by the Bureau assigned 

UR Examiner where the provider under review did not provide the UR Examiner with his 

reports even though a UR report was produced based upon the UR Examiners 

conversation with the provider under review, a review of the reports of other providers 

and the UR Examiners independent research. 

 

This is because an oral account of treatment is not a “record” for purposes of Utilization 

Review. 

 

It is irrelevant that the UR Examiner received records from Claimant’s previous treating 

doctors because they were not the providers subject to the utilization review.  
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This holding is consistent with the Commonwealth Court decisions Court’s decisions in 

Stafford v. WCAB (Advanced Placement Services), 933 A.2d 139 (Pa. Cmwlth. 2007), 

and Leventakos v. WCAB (Spyros Painting), 82 A.3d 481 (Pa. Cmwlth. 2013), where the 

Commonwealth Court held that the WCJ lacks jurisdiction to review the reasonableness 

and necessity of the medical treatment  where the provider under review did not provide 

medical records to the URO. 

 

 The WCAB’s reversal of the WCJ’s granting of the claimant’s Petition to Review a UR 

Determination did not violate claimant’s procedural due process rights by depriving him 

of a hearing because he has a property interest in the medical treatment he received. This 

is because a claimant does not have a protected property interest in medical benefits not 

yet determined to be reasonable and necessary. 

 The employer who stipulated it would  remain responsible for the payment of occipital 

nerve blocks received by Claimant at Parkway Neuroscience and Spine Institute that are 

reasonable and necessary was not it violation of the Act where is successfully UR’s that 

treatment and it was determined not to be reasonable and necessary. This is because by 

using the term reasonable and necessary Employer’s obligation of payment was subject 

to modification by a Utilization Review Determination. 

This holding was supported by Section 306(f.1)(6)(i) of the Act, which provides that the 

reasonableness or necessity of all treatment provided by a health care provider may be 

subject to prospective, concurrent, or retrospective utilization review.  

 

Indeed, the passage of time may affect the reasonableness and necessity of a particular 

medical treatment, even if the claimant’s medical condition has not changed. 

 

 Allison v. WCAB (Fisher Auto Parts, Inc.), No. 704 C.D. 2017 (Decision by Judge 

Leavitt, January 12, 2018) 1/18 

 

 

 The carrier could not defend against a Fee Review filed by a provider by arguing the 

frequency of the prescribed device was beyond Medicare policy.  

 

This is because the scope of the Fee Review arena is limited to timeliness of payment and 

amount of payment. The Fee Review process presupposes that liability has been 

established and is not designed to encompass an inquiry into the insurer’s reasons for 

denying liability.  

 

Further, a Hearing Officer in a Fee Review proceeding does not have jurisdiction to 

determine reasonableness and necessity of medical treatment 

 

If the carrier wishes to challenge the frequency of the prescription its remedy was to file a 

Utilization Review. The carrier cannot do so in a Fee Review proceeding irrespective of 

the fact the frequency of the prescription might be in excess of Medicare policy.  

 

Section 306(f.1)(3)(1) of the Workers’ Compensation Act (Act) limits rates of 

reimbursement by citing Medicare reimbursement rates but it does not to preempt 
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determinations of reasonableness and necessity of treatment under the Utilization Review 

process with regards to frequency of a prescription.  

 

 Per the plain language of Section 306(f.1)(6)(i) the remedy of seeking utilization review 

belongs to Insurer, and not Provider. 

 

Workers’ Compensation Security Fund v. Fee Review Hearing Office (Scomed Supply, 

Inc.), No. 429 C.D. 2018 (Decision by Judge Leadbetter, October 5, 2018) 10/18 
 

VOCATIONAL 

 A Petition for Modification based on proof of earning power associated with specific 

positions identified by a labor market survey cannot be granted without evidence in the 

record that the specific positions remained open inasmuch as the claimant was afforded a 

reasonable opportunity to apply for them. In the absence of such evidence, earning power 

associated with specific positions cannot be used in the calculation of earning power 

under Section 306(b). 

 

This is because the jobs identified by the employer’s expert witness, which are used as 

proof of earning power under Section 306(b), must remain open until such time as the 

claimant is afforded a reasonable opportunity to apply for them in order to actually 

constitute “substantial gainful employment which exists” . 

The employer, and not the claimant  bears the burden of proving all facts entitling it to a 

modification of benefits, including the continued availability of jobs identified as proof of 

earning power. 

In this matter where evidence reflected that the claimant only received an interview for 

two of five identified positions,  the two positions resulting in the interview were the only 

positions evidence reflected remained open and available. The employer was only 

entitled to a modification based upon those two positions notwithstanding the fact that the 

claimant was not hired. 

 Under the circumstances of this case the employer was entitled to a modification of 

benefits based on the average weekly rate of the two positions. 

Smith v. WCAB (Supervalu Holdings PA, LLC), No. 796 C.D. 2016 (Decision by 

Simpson, January 5, 2018) 1/18 
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