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THE YEAR IN PENNSYLVANIA WORKERS’ COMPENSATION: 

2019 AT A GLANCE 

BY MITCHELL I GOLDING, ESQ. 

 DENGLER, LIPSKI & DOCHNEY 

                   (W) 215-861-6700 

 

 

AGGRAVATION 

 

• It is true the Supreme Court decision of Bethlehem Steel Corporation v. WCAB (Baxter), 

708 A.2d 801 (Pa. 1998) stands for the proposition that a claimant has fully recovered 

from the work-related aggravation of his preexisting, non-work-related condition and his 

condition returned to its baseline, the claimant is ineligible for benefits because his 

disability was no longer related to the conditions of his workplace. 

 

Baxter would not apply to the fact pattern in this case where the pre-exiting condition 

was not non-occupational but had developed while working as a bricklayer for prior 

employer’s and claimant’s severe allergy to chromium was caused by his long-term 

exposure to chromium working as a bricklayer.  

Therefore, where the claimant’s work-related injury, though initially manifested with a 

prior employer, became asymptomatic when the claimant was not working, ongoing 

benefits were awarded because his injuries would recur upon the claimants’ return to 

work. 

Since Claimant’s current restriction from working as a bricklayer was a result of his 

continued exposure to chromium, which occurred while working for Employer, the 

claimant was entitled to receive ongoing benefits. 

It was further notes that Claimant’s baseline condition materially differed between when 

he started working for Employer and when, due to his ongoing exposure to chromium, his 

work-related condition became so severe that he could no longer be exposed to that 

material without endangering his health. It was Claimant’s exposure to chromium while 

working for Employer, and the resulting aggravation of his work-related chromium 

sensitivity, that have rendered him incapable of performing his work duties. Claimant, 

therefore, satisfied his burden of proving that, notwithstanding his current lack of 

symptoms or need for treatment; he was disabled from performing his job as a bricklayer 

for Employer, or anyone else, and is eligible for ongoing benefits. 

Kurpiewski v. WCAB (Caretti, Inc.), No. 158 C.D. 2018 (Decision by Judge Cohn 

Jubelirer, January 18, 2019) 1/19 
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APPEAL 

 

• Employer’s appeal of WCJ’s granting of Claim Petition that requested the court reassess 

the WCJ’s credibility determinations and reweigh the evidence was frivolous. Therefore, 

under Pennsylvania Rule of Appellate Procedure 2744 Claimant was entitled to 

reasonable attorney fees.  

 

Claimant was instructed to file a bill of costs indicating the attorney’s hourly rate and the 

total hours worked on the appeal in this case. 

• Rule of Appellate Procedure 2744 permits an appellate court to award reasonable counsel 

fees if it determines that an appeal is frivolous or that the conduct of the participant 

against whom costs are to be imposed is dilatory, obdurate or vexatious. A frivolous 

appeal is one that has no justiciable question presented, is recognizable as devoid of merit 

and has little prospect of success.” 

 

  Bryn Mawr Landscaping Company v. WCAB (Cruz-Tenorio), No. 1268 C.D. 2018 

(Decision by Judge Leavitt, October 18, 2019) 10/19 

 

 

 

ATTORNEY FEES 

 

• The WCJ did not commit an error where she found the employer presented an 

unreasonable contest up to the date of its IME where the employer issued a Medical Only 

NCP although it had received a hospital ER record excusing Claimant from work and the 

Claims Adjuster had Claimant’s emergency room records and information confirming 

that Claimant had a legitimate work visa and could not work.  

 

• Quantum meruit fees are based on the complexity of the factual and legal issues involved 

and the skills. So long as the amount and difficulty of the work performed by counsel is 

reasonably related to the fee, this Court will not disturb the award 

 

• Employer’s appeal of WCJ’s granting of Claim Petition that requested the court reassess 

the WCJ’s credibility determinations and reweigh the evidence was frivolous. Therefore, 

under Pennsylvania Rule of Appellate Procedure 2744 Claimant was entitled to 

reasonable attorney fees.  

 

Claimant was instructed to file a bill of costs indicating the attorney’s hourly rate and the 

total hours worked on the appeal in this case. 

• Rule of Appellate Procedure 2744 permits an appellate court to award reasonable counsel 

fees if it determines that an appeal is frivolous or that the conduct of the participant 

against whom costs are to be imposed is dilatory, obdurate or vexatious. A frivolous 
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appeal is one that has no justiciable question presented, is recognizable as devoid of merit 

and has little prospect of success.” 

 

  Bryn Mawr Landscaping Company v. WCAB (Cruz-Tenorio), No. 1268 C.D. 2018 

(Decision by Judge Leavitt, October 18, 2019) 10/19 

 

 

AVERAGE WEEKLY WAGE 

 

• The overall legislative purpose of Section 309 is to provide for an accurate measurement 

of the claimant’s average weekly wage. 

 

Section 309(d), which requires the calculation of the average weekly wage by averaging 

the highest of 3 of the past 4 quarter, applied to the calculation of the average weekly 

wage where the claimant had periods of layoff with the employer, during which time he 

received Unemployment Compensation and had periods of employment with other 

employers and where Employer was aware that he worked for a different employer while 

he was laid off, but Employer still recalled him to work. 

The fact claimant was laid off from his work with Employer during these periods and 

worked for another employer does not mean the employment relationship was not 

maintained.  

This is because the term ‘employs’ or ‘employed’ as used in Section 309(d) is not limited 

to actual days an employee performs work but encompasses the period of time that an 

employment relationship is maintained between the parties. 

Section 309(d) thus applied, and Claimant’s earning capacity was appropriately measured 

by using the highest 3 of the last 4 consecutive periods of 13 calendar weeks in the year 

immediately preceding Claimant’s work injury, which represented his actual history of 

earnings. 

This holding might not have applied to this factual scenario if the employer’s policy 

provided that the employment relationship ended at layoff and required the employee to 

reapply for work. In this matter claimant was called back to work and did not have to 

reapply. 

• The claimant was not entitled to wages calculated based upon concurrent employment 

where he worked for other employers during periods of layoff but not on the date of 

injury. This is because for a claimant’s employment with a second employer to qualify as 

concurrent employment,  the claimant had to have been working for both employers “at 

the time of the work injury 
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Kurpiewski v. WCAB (Caretti, Inc.), No. 158 C.D. 2018 (Decision by Judge Cohn 

Jubelirer, January 18, 2019) 1/19 

 

• The intent behind Section 309(d.2) was to cover those instances of work injuries to 

recently hired employees for whom there was, by definition, no accurate measure of 

AWW other than taking the existing hourly wage and projecting forward on the basis of 

the hours of work expected under the employment agreement. 

 

Upon performing a calculation based upon 309(d.2), the baseline figure from which 

benefits are calculated should reasonably reflect the economic reality of a claimant’s 

recent pre-injury earning experience, with some benefit of the doubt to be afforded to the 

claimant in the assessment. 

 

The employer’s calculation premised solely upon claimant’s pre-injury hourly rate 

multiplied by 40 hours per week did not reflect his economic reality because it did not 

include any overtime hours contrary to the credited testimony and evidence. 

 

• Where the claimant worked less than 13 calendar weeks, and had no fixed weekly wages, 

Section 309(d.2) of the WC Act applied. Section 309(d.2) provides the AWW is: 

the hourly wage rate multiplied by the number of hours the employe was expected to 

work per week under the terms of employment 

Where an employee is expected to work overtime, such overtime is required to be 

considered when performing the AWW under Section 309(d.2). 

The question of how many hours a claimant was expected to work per week is a question 

of fact for the WCJ. 

The claimant’s decision finding the employer properly calculated claimant’s pre-injury 

aww by taking his hourly rate and multiplying it by 40 was not supported by substantial 

evidence where employer fact witness, who was found credible, testified the claimant 

could and probably would be overtime because it was the busy time of the year when he 

was hired and that the busy season typically include the “hundred days of summer”. 

Sadler v. WCAB (Philadelphia Coca-Cola), No. 328 C.D. 2018 (Decision by Judge Renée 

Cohn Jubelirer, May 22, 2019)5/19 

CLAIM PETTION 

• The claimant’s medical experts’ opinion was equivocal and therefore did not provide 

competent testimony to support claimant’s burden in support of his Claim Petition where 

the medical expert testified that the claimant’s discogenic low back pain and nerve 

symptomatology was of indeterminate etiology and that it was his presumption that the 

diagnoses was causally related to his alleged work . 
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➢ Indeterminate is defined as not definite, distinct, or precise; impossible to know 

about definitely or exactly per Black’s Law Dictionary 889 (10th ed. 2014).  

➢ Etiology is defined as the cause of a disorder or disease as determined by medical 

diagnosis per Webster’s II New College Dictionary 394 (3d ed. 2008). 

   

Medical testimony is equivocal if, after a review of a medical expert’s entire testimony, it 

is found to be merely based on possibilities. Medical testimony will be deemed 

incompetent if it is equivocal. Whether medical testimony is equivocal is a question of 

law subject to plenary review. 

In this matter, claimant medical expert’s testimony that  the nerve symptomatology was 

of “indeterminate etiology” and it was his “presumption” that Claimant’s “diagnosis” was 

work related rose no higher than an opinion suggesting that Claimant’s diagnosis might 

have been caused by the work-related injury and this rendered his testimony equivocal.  

Therefore, claimant’s medical experts’ statements did not unequivocally establish that the 

back pain or nerve symptomatology Claimant suffered was in fact a result of the alleged 

work injury. 

• The are no ‘magic words’ a medical expert must say to establish causation and reviewing 

bodies are not permitted to pick one or two sentences out of context – rather, the 

testimony as a whole must contain a requisite level of certainty necessary to deem it 

unequivocal 

• In a Claim Petition, the claimant must prove all elements necessary to support an award 

of benefits. The claimant must prove that he sustained a work injury which resulted in 

disability, i.e., a loss of earning power. Unless the causal connection between an injury 

and disability is obvious, unequivocal medical evidence is needed to establish that 

connection. 

PetSmart, Inc. through Indemnity Insurance Company of North America and Sedgwick 

Claims Management  Services, Inc.,  v. WCAB No. 85 C.D. 2019 (Decision by Judge Covey, 

August 15, 2019) 10/19 

COMPROMISE AND RELEASE AGREEMENT 

 

• The employer was not able to use a no admission of liability C&R to argue the Hearing 

Office did not have jurisdiction to decide upon a pending Fee Review where the C&R 

provided that there was an outstanding Fee Review and that the Fee Review for 

Pharmacy would continue 
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Therefore, the Hearing Office had jurisdiction to rule upon the pending Fee Review and 

its ruling that it lacked jurisdiction because the employer denied liability in the C&R 

Agreement and Employer had not been adjudicated liable for the work injury was vacated 

and remanded. 

• An employer may deny liability for a work injury in a C&R agreement but voluntarily 

agree to pay the claimant’s medical expenses. In such a case, the employer cannot 

thereafter contest a Fee Review Determination based on its denial of liability for the work 

injury. 

Accordingly, where a C&R agreement establishes an employer’s responsibility for 

medical bills, a fee review application is not premature on the ground that liability had 

not yet been established or accepted. 

Workers First Pharmacy v. Office (Cincinnati Insurance Company), No. 1619 C.D. 2018 

(Decision by Judge Leavitt, August 7, 2019) 8/19 

 

COURSE AND SCOPE 

 

• The employer rebutted that the claimant, who was a traveling employee, was in the 

course and scope of employment where, upon leaving his last appointment of the day, 

passed the exit to his home to attend a happy hour at a bar with co-workers and was then 

involved in a motor vehicle accident on his way home from the happy hour. 

This is because by passing his home exit to attend the happy hour claimants “homeward 

trip” had ended before Claimant traveled to attend the happy hour at a bar. 

The court distinguished this case from cases where a traveling employee was found to be 

in the course and scope of employment where they were injured on their way home. In 

those cases, benefits were granted benefits because the homeward trip was a necessary 

part of the business excursion. Moreover, the rule recognizes that a traveling employee is 

subjected to hazards the employee would otherwise have the option of avoiding, and as a 

result, the hazards of travel become the hazards of the employment. 

In this matter, Claimant clearly had the option of avoiding any hazards simply by 

choosing to take the exit home as opposed to bypassing his exit to attend happy hour. 

Under the circumstances, Claimant’s travel from the bar to his home cannot be 

considered in the course and scope of his employment 

• It is true that temporary departures from the work routine for the purpose of 

administering to the comforts of an off-the-premises employee will not interrupt the 

continuity of the employee’s course of employment. 

In this matter the claimant’s attendance at the happy hour was not deemed to be a 

temporary departure, in part, because he passed his exit home at the end of the day to 

attend the happy hour. 
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• Although the happy hour was a work-sponsored event, claimant was not in the course and 

scope of his employment when he traveled from the event back to home. This is because 

the However, the WCJ, as fact finder, determined that the meeting at the bar for the 

happy hour was not furthering the interests of Employer, but rather was a social 

gathering.  

 

The WCJ specifically rejected as not credible claimant’s testimony the attendance at the 

happy hour was mandatory. 

• The Court has analyzed course of employment cases in two ways, depending on whether 

the claimant is a traveling or stationary employee. 

 

What constitutes ‘scope and course of employment’ is broader for traveling employees 

than for stationary employees, and it includes driving to any appointment for the 

employer. Whether a claimant is a traveling employee is determined on a case by case 

basis, and the Court must consider whether the claimant’s job duties involve travel, 

whether the claimant works on the employer’s premises or whether the claimant has no 

fixed place of work. 

When an employee is determined to be a traveling employee, he is entitled to a 

presumption that he is in the course and scope of employment when he is traveling to or 

from work. 

The presumption of being in the course and scope of employment for a traveling 

employee includes travel home because traveling employees do not have “the option of 

avoiding” the hazards of traveling homeward. 

To rebut this presumption, an employer has to establish the claimant’s actions at the time 

of the accident were so foreign to and removed from his usual employment that those 

actions constituted abandonment of employment. 

 

  Peters v. WCAB (Cintas Corporation), No. 1835 C.D. 2017 (Decision by Judge Covey, 

July 18, 2019) 7/19 

 

 

• The Pennsylvania Supreme Court affirms the Commonwealth Court and holds that the 

claimant, who was employed as a Flight Attendant, suffered an injury in the course as 

scope of employment where the claimant injured herself after slipping on a wet shuttle 

floor that she was on to return to her car in the employee parking lot following a return 

flight she on per her employment  although at the time of the injury she was not actually 

engaged in the furtherance of Employer’s business or affairs. 
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This is because the employee parking lot where the clamant parked her vehicle and the 

shuttle to the parking lot was integral to her employer’s business operations.  

 

• An employee’s injury is compensable if it arises in the course of his employment. This 

can occur in two distinct situations. 

 

The first is when an employee is injured on or off the employer’s premises while engaged 

in furtherance of the employer’s business or affairs. 

This matter was compensable pursuant to the second type of injury that arises in the 

course of employment, which occurs when an employee is not furthering her employer’s 

business or affairs but nonetheless: (1) is on the premises occupied or under the control of 

the employer, or upon which the employer’s business or affairs are being carried on;(2) is 

required by the nature of his employment to be present on his employer’s premises; and 

(3) sustains injuries caused by the condition of the premises or by operation of the 

employer’s business or affairs thereon. 

The employer’s premises” in Section 301(c)(1) of the Act should be construed liberally to 

include any area that is integral to the employer’s business operations, including any 

reasonable means of ingress to or egress from the workplace. The critical factor is not the 

employer’s title to or control over the area, but whether the employer  had caused the area 

to be used by employees in performance of their assigned tasks. 

The meaning of the phrase “the employer’s premises” in Section 301(c)(1) is not limited 

to property that the employer legally owns or physically controls. Parking lots, public 

streets, and common areas in multi-unit office buildings, for instance, may be considered 

part of the employer’s premises if they are integral to the employer’s workspace or 

constitute a reasonable means of ingress to or egress from the workplace. 

• It is a mistaken belief that a parking area cannot be integral to an employer’s premises if 

workers are given a choice whether or not to use it. Almost every employer sponsored 

parking program is, to some extent, optional. 

 

US Airways, INC. v. WCAB (Bockelman), No. 35 WAP 2018 (Decision by Justice Wecht, 

November 20, 2019) 11/19 

 

 

DOMESTIC SERVICE EXCEPTION 

 

• The claimant, who suffered an injury performing her duties as a caretaker for a woman 

suffering from mild dementia, was not entitled to workers’ compensation pursuant to the 

Domestic Service Exception. 

 

This is because the claimant’s duties consisted entirely of service to members of the 

household, which consisted solely of the woman she was caring for. Within Claimant’s 

credible testimony, she specifically denied providing any other type of service, such as 

medical care, to the member of the household. 
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In this matter the claimant’s main responsibility was to get the woman she was caring for 

ready for bed and making sure she stayed in bed throughout the evening. 

 

• The court has held that one who cares for a child is excluded under the Domestic Service 

Exception. The same rule would apply to the claimant who cares for a woman suffering 

from mild dementia where the claimant provided no other service such as medical care. 

 

• Based upon prior holdings the court’s conclusion would have been different had the 

claimant’s job involved performing duties similar to those of a nurse’s aide and did not 

involve performing household duties. 

 

• In general, the court has held that that one work qualifies for the domestic service 

exception if the claimant served or was employed to serve the needs of the household. 

 

• The Domestic Service exception set forth by Section 321 of the Act that provides, in 

relevant part: 

 

Nothing contained in this Act shall apply to or in any way affect: 

 

(1) Any person who at the time of injury is engaged in domestic service: Provided, 

however, That in cases where the employer of any such person shall have, prior to such 

injury, by application to the Department of Labor and Industry (Department)] and 

approved by the Department, elected to come within the provisions of the Act, such 

exemption shall not apply. 

 

Pamela Joan Van Leer v. WCAB (Hudson), No. 1127 C.D. 2018 (Judge Covey, February 

27, 2019) 2/19 

 

EMPLOYMENT RELATIONSHIP  

 

• To consider several distinct jobs as a single period of employment, there must be 

evidence of an ongoing employment relationship. An ongoing employment relationship 

does not exist where a claimant works for an employer on a per-job basis followed by a 

break in employment during which he works for a different employer before being re-

hired by the original employer. 

 

In this matter the claimant’s time of injury job in Delaware was distinct from his earlier 

employment period in Pennsylvania where following his layoff upon working for 

employer in Delaware after being laid off from a job in PA he was given no assurances or 

guarantees of future work, and upon working for employer in Delaware after being laid 

off from a job in PA he had to complete new hire forms, which were indicative of his 

status as a new employee.  
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McDermott v. WCAB (Brand Industrial Services, Inc.) No. 518 C.D. 2018 (Decision by 

Judge Ceisler, January 18, 2019)3/19 

 

EVIDENCE 

 

• Section 301(f) then provides an evidentiary presumption of entitlement to compensation 

for a claimant who can show he: (1) served four or more years in continuous firefighting 

duties; (2) had direct exposure to a Group 1 carcinogen; and (3) passed a physical 

examination prior to asserting a claim or prior to engaging in firefighter duties after 

undergoing a physical examination that revealed no evidence of cancer.  

 

Section 301(f) further imposes an additional requirement on volunteer firefighters by 

providing that any claim made by a member of a volunteer firefighting company “shall be 

based on evidence of direct exposure to a carcinogen referred to in Section 108(r) as 

documented by reports filed pursuant to PennFIRS and provided that the member’s claim 

is based on direct exposure to a carcinogen referred to in Section 108(r). 

 

Nothing in the language of Section 301(f) explicitly requires volunteer fire companies to 

identify and document the specific Group 1 carcinogens encountered at a fire incident in 

PennFIRS reports in order for the evidentiary presumption of compensability to apply to 

their volunteer firefighters. 

 

Notwithstanding the requirement of the PennFIRS report the court recognized the 

impracticability of requiring volunteer fire companies to document each firefighter’s 

exposure to the specific Group 1 carcinogens encountered at each fire event. 

 

Accordingly, the only reasonable and practicable interpretation of the PennFIRS 

reporting requirement in Section 301(f) is to document a volunteer firefighter’s presence 

at a type of fire where firefighters are routinely exposed to Group 1 carcinogens known to 

cause various types of cancers. 

 

In this matter the PennFIRS reports provided by the claimant were sufficient where they 

detailed the types of fires the claimant responded to, such as cooking fire, electrical, 

building fire, false alarm, etc. These reports denoted claimant’s participation in incidents 

involving exposure to fire smoke likely to contain TCE and other Group 1 carcinogens 

causally related to the development of large B-cell NH-lymphoma. This was sufficient to 

satisfy the PennFIRS reporting requirements in Section 301(f). 

 

 

• The Pa. Supreme Court has  permitted individuals, not qualified as experts, but 

possessing experience or specialized knowledge, to testify regarding technical matters 

that may have been thought to be within the exclusive province of experts. However, a 

witness may not testify concerning a matter unless evidence is introduced sufficient to 

support a finding that the witness has personal knowledge of the matter.   
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In this matter the Fire Commissioner’s lay testimony was competent evidence of the 

legislative intent for including the PennFIRS reporting requirements in Section 301(f) 

where the WCJ cited the Fire Commissioner’s considerable experience with the 

PennFIRS reporting requirements as both a member of a volunteer fire company, his 

service as Pennsylvania’s Fire Commissioner and his extensive knowledge of the 

operation of volunteer fire companies. 

 

• The WCJ did not commit an evidentiary error by accepting as competent testimony of the 

WC Supervisor regarding the process of determining the lien amounts in HRI/Trover’s 

Consolidated Statements of Benefits (CSBs) pursuant to the Business Record Exception 

where testified she testified that the CSBs and the cumulative lists related to them are 

records kept in the ordinary course of business. 

 

For a hearsay document to be admissible into evidence under the business records 

exception in Pa.R.E. 803(6), it must be supported by evidence sufficient to support a 

finding that the item is what the proponent claims it is. Thus, the authentication 

requirement is satisfied by evidence sufficient to support a finding that the document in 

question is what its proponent claims. 

 

Under the business records exception, it is not necessary to produce either the individual 

who made the entries or the custodian of the record at the time the entries were made or 

to establish that the witness qualifying the business record had personal knowledge of the 

facts reported in the business record. To that end, the person who received the document 

can also authenticate what he or she received and acted upon. 

 

The object of authentication under the business records exception is to establish a 

presumption of trustworthiness to offset the hearsay character of the evidence. In this 

matter the Employer did not offer any evidence to challenge authentication or 

trustworthiness of the CSB. 

 

  Bristol Borough v. WCAB (Burnett), No. 464 C.D. 2018 (Decision by Judge Simpson, 

March 22, 2019) 3/19 

 

FEE REVIEW 

 

• A Fee Review Hearing Officer has jurisdiction to determine whether a medical service 

was provided by a “provider” where the employer challenges a fee determination of the 

Medical Fee Review Section for the stated reason that the medical service was not 

rendered by a “provider” within the meaning of the Act. 

 

To hold otherwise would offend due process, Article V, Section 9 of the Pennsylvania 

Constitution as well as the Act’s careful scheme for resolving fee disputes to place the 

question of whether a putative provider is actually a “provider” beyond the reach of 

judicial review. 
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In so holding the Commonwealth Court states that it does not expand the scope of the fee 

review proceeding beyond timeliness and amount owed to a provider that has treated a 

claimant for his work injury. For instance, this holding does not allow the Hearing Office 

to determine the reasonableness of the medical care or service; the claimant’s injury as 

work-related; or the employer’s liability for a work injury. Where utilization review is 

sought, a fee determination is premature. 

Furthermore, this holding does not limit the determination of the status of a “provider” to 

a fee review proceeding. In appropriate cases, this question may also be determined by a 

WCJ in the course of a claim or penalty petition proceeding 

• Where an employer challenges a provider’s treatment as neither reasonable nor 

necessary, it must seek Utilization Review pursuant to Section 306(f.1) (6) of the Act.  

Where a provider does not receive payment within 30 days, and payment has not been 

stayed by an employer’s Utilization Review Request, the provider may file a Fee Review 

petition under Section 306(f.1)(5) of the Act. 

An employer’s liability for a claimant’s work injury must be established before the fee 

review provisions can come into play. This is because a Fee Review is designed to be a 

simple process with a very narrow scope limited to determining the relatively simple 

matters of amount or timeliness of payment for medical treatment. 

Whether an entity is a “provider” is a question of employer liability and, thus, beyond the 

scope of a fee review proceeding. 

• An employer may challenge a claimant’s medical treatment as not medically necessary. 

Once it loses that challenge, however, it cannot use a C&R Agreement to deprive the 

provider of its right under the Act to prompt payment for services rendered to treat a 

claimant’s work injury. This is because the Pharmacy is not a party to the C&R. 

 

Armour Pharmacy v. WCAB Fee Review Hearing Office (Wegman's Food Markets, Inc.) 

No. 1725 C.D. 2017 (Decision by Judge Leavitt, March 29, 2019) 3/19 

 

 

• The employer was not able to use a no admission of liability C&R to argue the Hearing 

Office did not have jurisdiction to decide upon a pending Fee Review where the C&R 

provided that there was an outstanding Fee Review and that the Fee Review for 

Pharmacy would continue 

 

Therefore, the Hearing Office had jurisdiction to rule upon the pending Fee Review and 

the underlying ruling that it lacked jurisdiction because the employer denied liability in 

the C&R Agreement and Employer had not been adjudicated liable for the work injury 

was vacated and remanded. 
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• An employer may deny liability for a work injury in a C&R agreement but voluntarily 

agree to pay the claimant’s medical expenses. In such a case, the employer cannot 

thereafter contest a Fee Review Determination based on its denial of liability for the work 

injury. 

 

Accordingly, where a C&R agreement establishes an employer’s responsibility for 

medical bills, a fee review application is not premature on the ground that liability had 

not yet been established or accepted. 

Workers First Pharmacy v. Office (Cincinnati Insurance Company), No. 1619 C.D. 2018 

(Decision by Judge Leavitt, August 7, 2019) 8/19 

 

 

• Where Utilization Review  Request is filed by an employer, insurer, or an employee and 

litigated after the date of this Commonwealth Court decision dated December 12, 2019,  a 

provider such as a pharmacy, testing facility or provider of medical supplies must be 

afforded notice and an opportunity to establish a right to intervene in the Utilization 

Review under the usual standards for allowing intervention although that  provider is not 

a “health care provider” as defined in the Act. 

 

This is because  Section 306(f.1)(6) of the Act provides that a UR  may be requested only 

by or on behalf of the employer, insurer, or the employee, which precludes the filing of a 

UR  by affected entities, such as a pharmacy, as this might result in a violation of due 

process rights if the entity files a subsequent Fee Review addressing the same treatment 

that is the subject of the Utilization Review. 

The right to intervention in the UR process will resolve due process issues for providers, 

such as a Pharmacy, that are precluded from participating in the UR process but 

nonetheless are bound by the results that follow them to the fee review process. 

• Section 306(f.1)(5) of the Act provides that upon filing a fee review, a provider may 

challenge only the amount and the timeliness of the payment from the insurer or the 

employer. 

 

Accordingly, it may initiate only an action disputing the amount or timeliness of payment 

under Section 306(f.1)(5) but not one challenging the reasonableness or necessity of 

treatment under Section 306(f.1)(6). 

 Keystone Rx LLC  v. Bureau of Workers' Compensation Fee Review Hearing Office 

(Compservices Inc./AmeriHealth Casualty Services) No. 1369 C.D. 2018 (Decision by Judge 

Leadbetter, December 12, 2019) 12/19 
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HEART AND LUNG BENEFITS 

 

• The employer was barred by Motor Vehicle Financial Responsibility Law against 

subrogation against the recovery that the claimant, a Police Officer, obtained at the result 

of liability action filed following his motor vehicle accident, where the claimant was paid 

Heart and Lung benefits by the employer notwithstanding the fact the employer might 

have had a commercial insurance carrier that issued an NCP accepting liability for 

Claimant’s injury and paid workers’ compensation indemnity payments to Claimant that 

were signed over to Employer. 

 

This is because under the Motor Vehicle Financial Responsibility Law Claimant is 

precluded from recovering the amount of benefits paid or payable under the Heart and 

Lung Act from the responsible tortfeasor. 

 

• Act 44 of 1993 repealed Sections 1720 and 1722 Motor Vehicle Financial Responsibility 

Law insofar as they pertained to subrogation rights against workers’ compensation 

benefits but Act 44 did not repeal the statutory prohibition against subrogation with 

respect to Heart and Lung benefits contained in the Motor Vehicle Financial 

Responsibility Law. 

 

Accordingly, Section 1722 precludes the claimant who received Heart and Lung benefits 

from recovering the amount of benefits paid under the Heart and Lung Act from the 

responsible tortfeasors and there can be no subrogation out of an award that does not 

include these benefits as an item of damages. 

 

• The mere acknowledgement in an NCP of a work injury and the specification of the 

amount of benefits to which an injured employee would be entitled under the Workers’ 

Compensation Act, does not transform an injured employee’s Heart and Lung benefits 

into Workers’ Compensation Benefits under the Motor Vehicle Financial Responsibility 

Law. 

 

• The use of the re-pricing formula set forth in the Workers’ Compensation Act does make 

the Heart and Lung medical payments workers’ compensation. This is because medical 

care is required under the Heart and Lung Act, and those payments constitute Heart and 

Lung Act benefits, regardless of the pricing scheme used. 

 

 

Kenney v. WCAB(Lower Pottsgrove Township and Delaware Valley Workers’ 

Compensation Trust), No. 845 C.D. 2018 (Decision by Judge Leavitt, August 2, 2019) 8/19 

 

 

IMPAIRMENT RATING EVALUATION 

 

• The Pennsylvania Supreme Court grants employer’s Petition for Allowance of Appeal 

Petition for Allowance of Appeal limited to the issues: 
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1. Whether the Commonwealth Court erred in applying the Protz II standard to 

the case on appeal at the time of this Court’s decision retroactive to the date of the 

IRE instead of as of the date of the Supreme Court changed in the law? 

 

2. Whether the Commonwealth Court’s failure to grant the employer credit for the 

three-year period between the date of the IRE evaluation and the date of this 

Court’s decision in Protz II unlawfully violates Employer’s constitutional right 

pursuant to the “Due Course of Law” provisions of the Pennsylvania Constitution 

Article I, Section 11? 

 

• It will be recalled that the Commonwealth Court had held that Protz II applies 

retroactively to cases where claimant’s  change in disability status based upon an IRE 

was still being litigated at the time Protz II was decided. 

 

The Commonwealth Court further held that employer was not entitled to a credit towards 

500 weeks of partial for the period the IRE was in effect prior to the Supreme Court’s 

decision in Protz II. 

 

The Commonwealth Court reasoned that this was because in this matter the IRE 

determination was never final since the parties were actively litigating their appeal of the 

WCJ’s granting of the employer’s Petition for Modification based upon the IRE.  

Accordingly, the time period between the date of the IRE and the decision in Protz II was 

not be counted against Claimant’s 500-week period of partial disability. 

 

Dana Holding Corporation v. WCAB (Smuck), No. 729 MAL 2018 (PER CURIAM, May 

14, 2019) 5/19 

 

 

• Commonwealth Court holds that the newly enacted IRE provision of Section 306(a.3) of 

the Act does not violate Article II, Section 1 of the Pennsylvania Constitution based upon 

the claim that it constitutes an unlawful delegation of the General Assembly’s legislative 

authority. 

 

This is because the non-delegation doctrine does not prohibit the General Assembly from 

adopting as its own a particular set of standards which already are in existence at the time 

of adoption.  

That is what the General Assembly did when it amended 306(a.2) to assert IRE’s would 

be solely premised upon reliance upon the AMA Guides to the Evaluation of Permanent 

Impairment, 6th edition (second printing April 2009), which was already in existence at 

the time of enactment. 
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• It will be recalled that Section 306(a.3) was amended the following ways: (1) it reduced 

the threshold impairment rating from 50 percent to 35 percent; and (2) IRE 

determinations were to be made “pursuant to the American Medical Association ‘Guides 

to the Evaluation of Permanent Impairment,’ 6th edition (second printing April 2009)” 

rather than “pursuant to the most recent edition of the American Medical Association 

‘Guides to the Evaluation of Permanent Impairment 

 

• In Protz II, the Supreme Court concluded that Section 306(a.2) was an impermissible 

delegation of the General Assembly’s legislative authority to the AMA because that 

provision did not include any standards or basic policy choices to restrain the AMA’s 

future enactment of the Guides, which would then become the law by which IREs would 

be performed. This left the AMA with the ability to revise the Guides once every ten 

years or once every ten weeks, which gave the AMA de facto, unfettered control over a 

formula that ultimately will determine whether a claimant’s partial disability benefits will 

cease after 500 weeks. 

 

This constitutional defect was remedied when the General Assembly amended 306(a.2) to 

assert IRE’s would be solely premised upon reliance upon the AMA Guides to the 

Evaluation of Permanent Impairment, 6th edition (second printing April 2009), which 

was already in existence at the time of enactment. The adopted standards will remain the 

standards by which impairment ratings are determined unless or until the General 

Assembly revisits the issue and amends the WC Act to change those standards. 

This is not inconsistent with the PA Supreme Court’s decision in Protz II that noted that 

the non-delegation doctrine does not prevent the General Assembly from adopting as its 

own a particular set of standards which already are in existence at the time of adoption. 

Protz II was concerned with the adoption, “sight unseen” of future standards or editions, 

without guidance by the General Assembly as to the basic policy decisions and standards 

to restrain the discretion of the entity setting those standards. 

Pennsylvania AFL-CIO, by its Trustees ad litem, Richard W. Bloomingdale and Frank 

Snyder, v. Commonwealth of Pennsylvania, Governor Tom Wolf, in his official capacity; W. 

Gerard Oleksiak, Secretary of the Department of Labor and Industry, in his official capacity No. 

62 M.D. 2019 (By Cohn Jubelirer, October 11, 2019) 

 

 

INCARCERATION  

The WCJ committed an error upon suspending claimant’s compensation premised upon 

the incarceration provision of Section 306(a.1) by suspending the claimant for the 525 

days he spent in  pretrial incarceration, although, upon his conviction, was credited as 

time served. 
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This is because under the plain language of Section 306(a.1), incarceration that occurs 

before a conviction, due to the inability to meet bail, is not a “period during which the 

employe is incarcerated after a conviction,” and such an interpretation would be 

inconsistent with the fundamental principles underlying the WC Act and its purpose. 

This holding reflects the intent of the General Assembly upon enacting Section 306(a.1), 

which was to preclude the payment of workers’ compensation benefits to persons who 

are convicted of violations of the Pennsylvania Crimes Code and who, as a result of those 

convictions, are thereafter removed from the work force. Because a claimant has only 

been accused of a crime prior to the conviction, the Act does not consider that period of 

incarceration as the claimant’s fault or a voluntary withdrawal from the workforce. 

Prior to his conviction, Claimant was incarcerated because of his inability to make bail, 

not because of a conviction for criminal conduct. To suspend Claimant’s benefits during 

a period that he was not incarcerated after a conviction, and during which his loss of 

earning power was caused by his work injury, essentially punishes him because he was 

unable to meet bail. 

Sadler v. WCAB (Philadelphia Coca-Cola), No. 328 C.D. 2018 (Decision by Judge Renée 

Cohn Jubelirer, May 22, 2019)5/19 

 

JOINDER PETITION 

 

• The three year statute of limitations set forth by Section 315 of the Act did not render a 

Joinder filed by the UEGF untimely although the Joinder was filed more than three years 

post injury, where the Claim Petition was filed against the uninsured employer within the 

three-year statute of limitations set forth in Section 315 of the Act and the Joinder 

Petition was filed by UEGF within 20 days after the first hearing at which evidence was 

received regarding the reason for which joinder was sought.   

 

To rule otherwise, a claimant could file a Claim Petition against UEGF on the last day of 

his three-year time limit to preclude UEGF from joining any additional defendants. 

Interpreting the Act in a manner that would permit a claimant to preclude UEGF from 

joining additional defendants would yield an unreasonable and absurd result. 

• There is no conflict between Section 315 of the Act and Section 131.36(d) and (h) of the 

Board’s Regulations.  

 

Section 315 of the Act requires one of the parties to file a claim within three years of the 

injury, and Section 131.36(d) and (h) of the Board’s Regulations specifies the timing of 

joinder after such a claim is filed.  

 

Here, because the Claim Petition was filed within three years of Claimant’s alleged 

injury, the Joinder Petition was not barred by Section 315 of the Act, and thus the 

Board’s Regulations controlled the timing thereof. 
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• The determination that Section 315 of the Act barred the Joinder Petition is a conclusion 

of law. As such, the WCAB was permitted to consider whether it constituted an error of 

law. 

 

• Claimant’s amendment of its Claim Petition to create a new cause of action more than 

three years following the date of injury was not barred by the three-year statute of 

limitations of Section 315 because the amendment to the Claim Petition did not change 

Claimant’s theory of recovery. 

 

Seta Construction Services, Inc. and Selective Insurance Company of South Carolina v. 

WCAB (Czarnecki, Zawilla d/b/a Gorilla Construction, and Uninsured Employers Guaranty 

Fund), : No. 87 C.D. 2019  ( Decided by Judge Covey, December 20, 2019)12/19 

 

 

JURISDICTION 

 

 

• The fact that Pennsylvania and New Jersey jointly own the Ben Franklin including its 

approaches did not automatically confer Pa. jurisdiction where claimant, though he came 

out of a Pa. union hall, completed tax forms in Camden NJ, reported each day to Camden 

NJ and suffered his injury working on the ground underneath the PATCO rail line on the 

New Jersey side of the bridge. 

 

This is because jurisdiction would not be conferred pursuant to 305.2 where the Compact 

between Pennsylvania and New Jersey, that provides  both Pennsylvania and New Jersey 

are recognized as joint owners of the bridge, did not make any reference to jurisdiction 

for purposes of workers’ compensation claims, let alone confer jurisdiction to 

Pennsylvania authorities under the Act for injuries occurring in New Jersey and there was 

no dispute that Claimant was not injured on the bridge itself or on a highway or road 

leading to the bridge. Rather, Claimant was injured while working underneath the bridge 

and standing on the ground in New Jersey. 

 

• Section 305.2 of the Act only applies to injuries sustained in very limited circumstances, 

including where: 

 

(1) His employment is principally localized in this State, or 

(2) He is working under a contract of hire made in this State in employment not 

principally localized in any state, or 

(3) He is working under a contract of hire made in this State in employment principally 

localized in another state whose workmen’s compensation law is not applicable to his 

employer, or 

(4) He is working under a contract of hire made in this State for employment outside the 

United States and Canada. 
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The General Assembly intended section 305.2 to operate as an exception to the general 

rule that the Act only applies to injuries occurring within this Commonwealth and to 

apply only in limited circumstances, i.e., if a claimant meets one of the four prerequisites 

noted above, which Claimant in this case did not. 

 

In this matter, applying 305.2(1), the contract of hire was New Jersey and the claimant’s 

injury occurred in New Jersey while standing on the ground. There was no evidence his 

employment was principally localized Pennsylvania. 

 

Kreschollek v. WCAB (Commodore Maintenance Corp.),No. 297 C.D. 2018 (Decision by 

Judge McCullough, January 7, 2019) 1/19 

 

• Jurisdiction only lies in Pennsylvania under Section 305.2(a) (1) if at the time of injury, a 

claimant’s employment is principally localized in Pennsylvania. 

 

Pennsylvania did not confer jurisdiction upon claimant’s injury where the claimant, who 

was injured in Delaware, worked several distinct jobs for Employer and each of those 

jobs was separated by periods of time during which Claimant was laid off and he was 

working solely in Delaware, at a different rate than he had worked in PA, at the time of 

his injury, which reflects his employment was principally localized in PA. 

The fact claimant was solely employed in Delaware was further illustrated by the fact that 

he was not a permanent employee of employer and was given no assurances or 

guarantees of future work, and upon working for employer in Delaware after being laid 

off from a job in PA he had to complete new hire forms, which were indicative of his 

status as a new employee.  

• A claimant has the burden of proof to establish jurisdiction in Pennsylvania for his 

workers’ compensation claim. In order to meet this burden, Claimant must show by a 

preponderance of the evidence that (1) Employer has a place of business in Pennsylvania 

and that Claimant regularly works at or from such place of business, or (2) having 

worked at or from such place of business, Claimant’s duties have required him to go 

outside of Pennsylvania for a period of not more than one year, or (3) if clauses one and 

two do not apply, Claimant is domiciled in Pennsylvania and spends a substantial part of 

his working time in the service of his employer in Pennsylvania. 

 

Put another way, Employment is “principally localized” in Pennsylvania where an 

employer has a place of business in Pennsylvania and the claimant regularly works at or 

from that place of business, or where the claimant is domiciled in Pennsylvania and 

spends a substantial part of his working time in the service of his employer in 

Pennsylvania. 
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• To consider several distinct jobs as a single period of employment, there must be 

evidence of an ongoing employment relationship. An ongoing employment relationship 

does not exist where a claimant works for an employer on a per-job basis followed by a 

break in employment during which he works for a different employer before being re-

hired by the original employer. 

 

In this matter the claimant’s time of injury job in Delaware was distinct from his earlier 

employment period in Pennsylvania where following his layoff upon working for 

employer in Delaware after being laid off from a job in PA he was given no assurances or 

guarantees of future work, and upon working for employer in Delaware after being laid 

off from a job in PA he had to complete new hire forms, which were indicative of his 

status as a new employee.  

 

McDermott v. WCAB (Brand Industrial Services, Inc.) No. 518 C.D. 2018 (Decision by 

Judge Ceisler, January 18, 2019)3/19 

 

LITIGATION COSTS 

 

• It was not improper for the WCAB to remand this matter back to the WCJ for an 

assessment of claimant’s litigation costs where the issues in this case were decided in 

Claimant’s favor. 

 

This is because Section 440(a) of the Act provides that a successful claimant shall be 

awarded litigation costs. Furthermore, the Board’s regulations provide that the 

evidentiary record may be held open if it is determined that additional evidence needs to 

be submitted. 

 

  Bryn Mawr Landscaping Company v. WCAB (Cruz-Tenorio), No. 1268 C.D. 2018 

(Decision by Judge Leavitt, October 18, 2019) 10/19 

 

 

 

MEDICAL TESTIMONY 

  

 

• An expert’s testimony is unequivocal if, after providing a foundation, he states that he 

believes or thinks the facts exist. In short, the expert must state not that the injury or 

condition may have possibly come from the assigned cause, but rather that in his 

professional opinion, the injury or condition did come from the assigned cause. 

 

Further, competency when applied to medical evidence, involves a determination that the 

expert’s opinion is sufficiently definite and unequivocal to render it admissible. Even if 

the witness admits to uncertainty, reservation, doubt or lack of information with respect 
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to scientific or medical details, as long as the witness does not recant the opinion first 

expressed, the evidence is unequivocal. 

 

Claimant’s medical expert’s testimony was unequivocal where he upon relying on 

medical and scientific evidence, concluded, within a reasonable degree of medical 

certainty, that Claimant’s cancer arose out of his work as a firefighter and the exposures 

associated with it. 

 

  Bristol Borough v. WCAB (Burnett), No. 464 C.D. 2018 (Decision by Judge Simpson, 

March 22, 2019) 3/19 

 

• The claimant’s medical experts’ opinion was equivocal and therefore did not provide 

competent testimony to support claimant’s burden in support of his Claim Petition where 

the medical expert testified that the claimant’s discogenic low back pain and nerve 

symptomatology was of indeterminate etiology and that it was his presumption that the 

diagnoses was causally related to his alleged work . 

 

➢ Indeterminate is defined as not definite, distinct, or precise; impossible to know 

about definitely or exactly per Black’s Law Dictionary 889 (10th ed. 2014).  

➢ Etiology is defined as the cause of a disorder or disease as determined by medical 

diagnosis per Webster’s II New College Dictionary 394 (3d ed. 2008). 

   

Medical testimony is equivocal if, after a review of a medical expert’s entire testimony, it 

is found to be merely based on possibilities. Medical testimony will be deemed 

incompetent if it is equivocal. Whether medical testimony is equivocal is a question of 

law subject to plenary review. 

In this matter, claimant medical expert’s testimony that  the nerve symptomatology was 

of “indeterminate etiology” and it was his “presumption” that Claimant’s “diagnosis” was 

work related rose no higher than an opinion suggesting that Claimant’s diagnosis might 

have been caused by the work-related injury and this rendered his testimony equivocal.  

Therefore, claimant’s medical experts’ statements did not unequivocally establish that the 

back pain or nerve symptomatology Claimant suffered was in fact a result of the alleged 

work injury. 

• The are no ‘magic words’ a medical expert must say to establish causation and reviewing 

bodies are not permitted to pick one or two sentences out of context – rather, the 

testimony as a whole must contain a requisite level of certainty necessary to deem it 

unequivocal 

 

PetSmart, Inc. through Indemnity Insurance Company of North America and Sedgwick 

Claims Management  Services, Inc.,  v. WCAB No. 85 C.D. 2019 (Decision by Judge Covey, 

August 15, 2019) 10/19 
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NOTICE OF TEMPORARY COMPENSATION PAYABLE 

 

• Disability, for purposes of computation of the 90-day period for purposes of stopping a  

Notice of Temporary Compensation Payable commences on the day following the injury 

when a claimant is paid his full wages for the day, shift, or turn on which the injury 

occurred. 

 

This is consistent with Regulation 121.15(a) that states: 

 

In computing the time when the disability becomes compensable, the day the injured 

employee is unable to continue at work by reason of the injury shall be counted as the 

first day of disability in the 7-day waiting period. If the injured employee is paid full 

wages for the day, shift or turn on which the injury occurred, the following day shall be 

counted as the first day of disability. … 

 

In this matter since claimant’s injury occurred on Friday, March 27, 2015 and he was 

paid that day.  Accordingly, since the claimant did not work weekends “the following 

day” under section 121.15(a) was Monday, March 30, 2015, and it is that date from 

which the 90 days on the TNCP began to run.  

 

Thus, the 90-day period began on Monday, March 30, 2015, and ended on June 29, 2015. 

In this matter because the Employer filed its Notice Stopping Temporary Compensation 

Payable and Denial on June 28, 2015, both were timely issued and the Notice of 

Conversion issued by the Bureau was void. 

 

Valley Stairs and Rails v. WCAB (Parsons), No. 1100 C.D. 2017 (Decision by Judge 

McCullough, January 24, 2019) 1/19 

 

 

OCCUPATIONAL DISEASE 

 

• It is true the Supreme Court decision of Bethlehem Steel Corporation v. WCAB (Baxter), 

708 A.2d 801 (Pa. 1998) stands for the proposition that a claimant has fully recovered 

from the work-related aggravation of his preexisting, non-work-related condition and his 

condition returned to its baseline, the claimant is ineligible for benefits because his 

disability was no longer related to the conditions of his workplace. 

 

Baxter would not apply to the fact pattern in this case where the pre-exiting condition 

was not non-occupational but had developed while working as a bricklayer for prior 

employer’s and claimant’s severe allergy to chromium was caused by his long-term 

exposure to chromium working as a bricklayer.  
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Therefore, where the claimant’s work-related injury, though initially manifested with a 

prior employer, became asymptomatic when the claimant was not working, ongoing 

benefits were awarded because his injuries would recur upon the claimants’ return to 

work. 

Since Claimant’s current restriction from working as a bricklayer was a result of his 

continued exposure to chromium, which occurred while working for Employer, the 

claimant was entitled to receive ongoing benefits. 

It was further notes that Claimant’s baseline condition materially differed between when 

he started working for Employer and when, due to his ongoing exposure to chromium, his 

work-related condition became so severe that he could no longer be exposed to that 

material without endangering his health. It was Claimant’s exposure to chromium while 

working for Employer, and the resulting aggravation of his work-related chromium 

sensitivity, that have rendered him incapable of performing his work duties. Claimant, 

therefore, satisfied his burden of proving that, notwithstanding his current lack of 

symptoms or need for treatment; he was disabled from performing his job as a bricklayer 

for Employer, or anyone else, and is eligible for ongoing benefits. 

Kurpiewski v. WCAB (Caretti, Inc.), No. 158 C.D. 2018 (Decision by Judge Cohn 

Jubelirer, January 18, 2019) 1/19 

 

 

• Section 301(f) then provides an evidentiary presumption of entitlement to compensation 

for a claimant who can show he: (1) served four or more years in continuous firefighting 

duties; (2) had direct exposure to a Group 1 carcinogen; and (3) passed a physical 

examination prior to asserting a claim or prior to engaging in firefighter duties after 

undergoing a physical examination that revealed no evidence of cancer.  

 

Section 301(f) further imposes an additional requirement on volunteer firefighters by 

providing that any claim made by a member of a volunteer firefighting company “shall be 

based on evidence of direct exposure to a carcinogen referred to in Section 108(r) as 

documented by reports filed pursuant to PennFIRS and provided that the member’s claim 

is based on direct exposure to a carcinogen referred to in Section 108(r). 

 

Nothing in the language of Section 301(f) explicitly requires volunteer fire companies to 

identify and document the specific Group 1 carcinogens encountered at a fire incident in 

PennFIRS reports in order for the evidentiary presumption of compensability to apply to 

their volunteer firefighters. 

 

Notwithstanding the requirement of the PennFIRS report the court recognized the 

impracticability of requiring volunteer fire companies to document each firefighter’s 

exposure to the specific Group 1 carcinogens encountered at each fire event. 
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Accordingly, the only reasonable and practicable interpretation of the PennFIRS 

reporting requirement in Section 301(f) is to document a volunteer firefighter’s presence 

at a type of fire where firefighters are routinely exposed to Group 1 carcinogens known to 

cause various types of cancers. 

 

In this matter the PennFIRS reports provided by the claimant were sufficient where they 

detailed the types of fires the claimant responded to, such as cooking fire, electrical, 

building fire, false alarm, etc. These reports denoted claimant’s participation in incidents 

involving exposure to fire smoke likely to contain TCE and other Group 1 carcinogens 

causally related to the development of large B-cell NH-lymphoma. This was sufficient to 

satisfy the PennFIRS reporting requirements in Section 301(f). 

 

 

• The language in Section 301(f) requires that an employer’s rebuttal evidence show that 

the firefighter’s cancer was not caused by firefighting exposures. 

 

An employer’s rebuttal evidence must establish: (1) the specific causative agent of the 

claimant’s cancer; and (2) that exposure to that causative agent did not occur as a result 

of his work as a firefighter. 

 

Where  a claimant meets the general causation burden in Section 108(r), the employer 

may not rebut the evidentiary presumption in Section 301(f) merely by revisiting the 

general causation requirement and challenging its accuracy. At the rebuttal stage, the 

issue relates not to the types of cancer relative to potential carcinogens, but rather 

requires proof that the claimant’s cancer was not caused by his occupation as a 

firefighter. 

 

 Bristol Borough v. WCAB (Burnett), No. 464 C.D. 2018 (Decision by Judge Simpson, 

March 22, 2019) 3/19 

 

 

PENALTY 

 

• An employer violates Section 406.1 of the Act if it fails to issue an NCP, an NCD, or a 

Notice of Temporary Compensation Payable within 21days of receiving notice of a work-

related injury” and can be liable for penalties for not doing so.  

 

This is true even if the employer is actively contesting the claimant’s claim, since 

contesting a claim and filing of the answer denying the claim’s allegations does not 

relieve an employer of its duty under Section 406.1 of the Act. 

 

The violation of the Act does not automatically trigger the assessment of a penalty 

because it is within the discretion of the WCJ to impose penalties, though this discretion 

is not unfettered. 
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Kurpiewski v. WCAB (Caretti, Inc.), No. 158 C.D. 2018 (Decision by Judge Cohn 

Jubelirer, January 18, 2019) 1/19 

 

 

• The employer was not entitled to reimbursement from the Supersedeas Fund for medical 

payment’s it unilaterally withheld in violation of the Act notwithstanding the fact that the 

Employer subsequently prevailed on its Petition for Termination, which included a 

request for supersedeas. 

 

This is because the employer’s earlier violations of the Act may not be excused. 

 

Holding otherwise would encourage employers to continuously violate the Act by 

unlawfully withholding payments. Therefore, an employer is not entitled to 

reimbursement from the Supersedeas Fund when the withheld benefits were paid 

retroactively pursuant to a penalty award. 

 

Erie Insurance Company and Powell Mechanical, Inc. v. WCAB(Commonwealth of 

Pennsylvania, Department of Labor and Industry, Bureau of  Workers’ Compensation),  No. 20 

C.D. 2018 (Decision by Judge Brobson, February 21, 2019) 2/19 

 

 

REASONED DECISION 

 

 

• The WCJ decision that denied employer’s Petition for Modification that was premised 

upon a labor Market Survey was not reasoned where the WCJ failed to assess the 

credibility of the competing vocational experts but, rather relied upon the credibility of 

the claimant’s testimony that he could not perform the positions identified by the labor 

market survey. 

 

This is because there was a conflict between the testimony of the employer’s vocational 

expert and the claimant’s testimony because while the employer’s vocational expert 

opined the offered jobs did not require prior experience and would provide training the 

Claimant’s testified that he was not vocationally or physically able to do any of the jobs 

identified in Employer’s labor market. 

 

Section 422(a) of the Act states  mandated that when faced with conflicting evidence, the 

WCJ must adequately explain the reasons for rejecting or discrediting competent 

evidence. By failing to make a finding regarding the credibility of vocational experts the 

WCJ failed to do so.  

 

Moreover, the parties offered conflicting evidence on the physical requirements of the 

jobs; whether prior experience was required; and whether on-the-job training was 

provided. The experts offered completely different accounts about the physical and 

vocational requirements of each position.  
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Without factual findings on the vocational skills and physical demands required in each 

job, the WCJ lacked the foundation for accepting Claimant’s testimony that he was not 

vocationally or physically able to do any of the jobs identified in Employer’s labor 

market survey 

 

Fedchem, LLC v. (Wescoe), No. 1641 C.D. 2018 (Decision by Judge Leavitt, November 

18, 2019) 11/19 

 

 

STATUTE OF LIMITATION  

 

• The three year statute of limitations set forth by Section 315 of the Act did not render a 

Joinder filed by the UEGF untimely although the Joinder was filed more than three years 

post injury, where the Claim Petition was filed against the uninsured employer within the 

three-year statute of limitations set forth in Section 315 of the Act and the Joinder 

Petition was filed by UEGF within 20 days after the first hearing at which evidence was 

received regarding the reason for which joinder was sought.   

 

To rule otherwise, a claimant could file a Claim Petition against UEGF on the last day of 

his three-year time limit to preclude UEGF from joining any additional defendants. 

Interpreting the Act in a manner that would permit a claimant to preclude UEGF from 

joining additional defendants would yield an unreasonable and absurd result. 

• There is no conflict between Section 315 of the Act and Section 131.36(d) and (h) of the 

Board’s Regulations.  

 

Section 315 of the Act requires one of the parties to file a claim within three years of the 

injury, and Section 131.36(d) and (h) of the Board’s Regulations specifies the timing of 

joinder after such a claim is filed.  

 

Here, because the Claim Petition was filed within three years of Claimant’s alleged 

injury, the Joinder Petition was not barred by Section 315 of the Act, and thus the 

Board’s Regulations controlled the timing thereof. 

 

• The determination that Section 315 of the Act barred the Joinder Petition is a conclusion 

of law. As such, the WCAB was permitted to consider whether it constituted an error of 

law. 

 

• Claimant’s amendment of its Claim Petition to create a new cause of action more than 

three years following the date of injury was not barred by the three-year statute of 

limitations of Section 315 because the amendment to the Claim Petition did not change 

Claimant’s theory of recovery. 
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Seta Construction Services, Inc. and Selective Insurance Company of South Carolina v. 

WCAB (Czarnecki, Zawilla d/b/a Gorilla Construction, and Uninsured Employers Guaranty 

Fund), : No. 87 C.D. 2019  ( Decided by Judge Covey, December 20, 2019)12/19 

 

 

SUBROGATION 

 

• Trover, the agent for Highmark, had standing to assert subrogation for medical bills that 

Highmark paid prior to the determination that the claimant’s cancer was compensable.  

 

To establish an agency relationship, direct proof of specific authority is not needed where 

it can be inferred from the facts that the parties intended to create an agency relationship. 

 

Therefore, where the non-occupational carried Highmark paid the claimant’s bills, 

Highmark, through its agent Trover, was the proper party to assert subrogation. 

 

  Bristol Borough v. WCAB (Burnett), No. 464 C.D. 2018 (Decision by Judge Simpson, 

March 22, 2019) 3/19 

 

• The employer was barred by Motor Vehicle Financial Responsibility Law against 

subrogation against the recovery that the claimant, a Police Officer, obtained at the result 

of liability action filed following his motor vehicle accident, where the claimant was paid 

Heart and Lung benefits by the employer notwithstanding the fact the employer might 

have had a commercial insurance carrier that issued an NCP accepting liability for 

Claimant’s injury and paid workers’ compensation indemnity payments to Claimant that 

were signed over to Employer. 

 

This is because under the Motor Vehicle Financial Responsibility Law Claimant is 

precluded from recovering the amount of benefits paid or payable under the Heart and 

Lung Act from the responsible tortfeasor. 

 

• Act 44 of 1993 repealed Sections 1720 and 1722 Motor Vehicle Financial Responsibility 

Law insofar as they pertained to subrogation rights against workers’ compensation 

benefits but Act 44 did not repeal the statutory prohibition against subrogation with 

respect to Heart and Lung benefits contained in the Motor Vehicle Financial 

Responsibility Law. 

 

Accordingly, Section 1722 precludes the claimant who received Heart and Lung benefits 

from recovering the amount of benefits paid under the Heart and Lung Act from the 

responsible tortfeasors and there can be no subrogation out of an award that does not 

include these benefits as an item of damages. 

 

• The mere acknowledgement in an NCP of a work injury and the specification of the 

amount of benefits to which an injured employee would be entitled under the Workers’ 

Compensation Act, does not transform an injured employee’s Heart and Lung benefits 
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into Workers’ Compensation Benefits under the Motor Vehicle Financial Responsibility 

Law. 

 

• The use of the re-pricing formula set forth in the Workers’ Compensation Act does make 

the Heart and Lung medical payments workers’ compensation. This is because medical 

care is required under the Heart and Lung Act, and those payments constitute Heart and 

Lung Act benefits, regardless of the pricing scheme used. 

 

 

Kenney v. WCAB(Lower Pottsgrove Township and Delaware Valley Workers’ 

Compensation Trust), No. 845 C.D. 2018 (Decision by Judge Leavitt, August 2, 2019) 8/19 

 

 

SUPERSEDEAS FUND REIMBURSEMENT 

 

• The employer was not entitled to reimbursement from the Supersedeas Fund for medical 

payment’s it unilaterally withheld in violation of the Act notwithstanding the fact that the 

Employer subsequently prevailed on its Petition for Termination, which included a 

request for supersedeas. 

 

This is because the employer’s earlier violations of the Act may not be excused. 

 

Holding otherwise would encourage employers to continuously violate the Act by 

unlawfully withholding payments. Therefore, an employer is not entitled to 

reimbursement from the Supersedeas Fund when the withheld benefits were paid 

retroactively pursuant to a penalty award. 

 

Erie Insurance Company and Powell Mechanical, Inc. v. WCAB(Commonwealth of 

Pennsylvania, Department of Labor and Industry, Bureau of  Workers’ Compensation),  No. 20 

C.D. 2018 (Decision by Judge Brobson, February 21, 2019) 2/19 

 

UNDOCUMENTED WORKER 

 

• The claimant’s citizenship status was irrelevant to his eligibility for benefits where the 

WCJ found that the WCJ found that Claimant proved sustained a work-related injury and 

that this injury caused Claimant’s ongoing disability. 

 

• Under Section 413 of the Act the employer has the burden of proving a claimant’s 

benefits should be suspended if his loss of earning capacity can be attributed to 

something other than the work-related injury 

 

Employer did not fulfill its burden due to its failure to establish that Claimant was an 

unauthorized alien and that his loss of earning power was caused by his immigration 

status, as opposed to his work injury where employer’s witness testified that he believed 
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Claimant’s visa had expired in December 2015, but he acknowledged that he was not 

sure of Claimant’s immigration status after his injury. 

Therefore, the WCJ did not commit an error by finding Claimant was working legally 

pursuant to his H-2B visa when he sustained the work-related injury since the Employer 

failed to establish that Claimant’s loss of earning power was caused solely by his 

immigration status. 

 

 

  Bryn Mawr Landscaping Company v. WCAB (Cruz-Tenorio), No. 1268 C.D. 2018 

(Decision by Judge Leavitt, October 18, 2019) 10/19 

 

UTILIZATION REVIEW 

• Where Utilization Review  Request is filed by an employer, insurer, or an employee and 

litigated after the date of this Commonwealth Court decision dated December 12, 2019,  a 

provider such as a pharmacy, testing facility or provider of medical supplies must be 

afforded notice and an opportunity to establish a right to intervene in the Utilization 

Review under the usual standards for allowing intervention although that  provider is not 

a “health care provider” as defined in the Act. 

 

This is because  Section 306(f.1)(6) of the Act provides that a UR  may be requested only 

by or on behalf of the employer, insurer, or the employee, which precludes the filing of a 

UR  by affected entities, such as a pharmacy, as this might result in a violation of due 

process rights if the entity files a subsequent Fee Review addressing the same treatment 

that is the subject of the Utilization Review. 

The right to intervention in the UR process will resolve due process issues for providers, 

such as a Pharmacy, that are precluded from participating in the UR process but 

nonetheless are bound by the results that follow them to the fee review process. 

• Section 306(f.1)(5) of the Act provides that upon filing a fee review, a provider may 

challenge only the amount and the timeliness of the payment from the insurer or the 

employer. 

 

Accordingly, it may initiate only an action disputing the amount or timeliness of payment 

under Section 306(f.1)(5) but not one challenging the reasonableness or necessity of 

treatment under Section 306(f.1)(6). 

 Keystone Rx LLC  v. Bureau of Workers' Compensation Fee Review Hearing Office 

(Compservices Inc./AmeriHealth Casualty Services) No. 1369 C.D. 2018 (Decision by Judge 

Leadbetter, December 12, 2019) 12/19 
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VOCATIONAL 

 

• The WCJ erred upon finding the employer’s vocational evidence did not fulfill its burden 

of proof set forth by Phoenixville Hospital v. WCAB (Shoop), 81 A.3d 830 (Pa. 2013), 

where WCJ premised its denial of employer’s Petition for Modification based upon the 

fact the Claimant was not offered any of the jobs identified by the labor market survey.  

 

This is because Phoenixville requires that an employer must prove the existence of 

gainful employment within the claimant’s ability, but an employer need not show that the 

claimant had obtained employment. 

 

• The WCJ decision that denied employer’s Petition for Modification that was premised 

upon a labor Market Survey was not reasoned where the WCJ failed to assess the 

credibility of the competing vocational experts but, rather relied upon the credibility of 

the claimant’s testimony that he could not perform the positions identified by the labor 

market survey. 

 

This is because there was a conflict between the testimony of the employer’s vocational 

expert and the claimant’s testimony because while the employer’s vocational expert 

opined the offered jobs did not require prior experience and would provide training the 

Claimant’s testified that he was not vocationally or physically able to do any of the jobs 

identified in Employer’s labor market. 

 

Section 422(a) of the Act states  mandated that when faced with conflicting evidence, the 

WCJ must adequately explain the reasons for rejecting or discrediting competent 

evidence. By failing to make a finding regarding the credibility of vocational experts the 

WCJ failed to do so.  

 

Moreover, the parties offered conflicting evidence on the physical requirements of the 

jobs; whether prior experience was required; and whether on-the-job training was 

provided. The experts offered completely different accounts about the physical and 

vocational requirements of each position.  

 

Without factual findings on the vocational skills and physical demands required in each 

job, the WCJ lacked the foundation for accepting Claimant’s testimony that he was not 

vocationally or physically able to do any of the jobs identified in Employer’s labor 

market survey 

 

• Disability benefits may be modified where the employer establishes the claimant’s 

earning power by offering him a job or by locating appropriate positions through expert 

opinion evidence. The employer bears the burden of proving the claimant’s earning 

power.  
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A claimant may refute the employer’s evidence by showing that the employer’s labor 

market survey was erroneous, or that “the claimant’s actual experience with the 

employers identified in the employer’s labor market surveys” shows that the positions 

were not available.  

 

Fedchem, LLC v. (Wescoe), No. 1641 C.D. 2018 (Decision by Judge Leavitt, November 

18, 2019) 11/19 
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