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ATTORNEY FEES 

 

• The WCJ does not have the power to order reimbursement of litigation costs where the 

employer was ordered, following the unsuccessful defense against a  Claim Petition, to 

pay those litigation costs and, upon being denied supersedeas by the WCAB, paid those 

costs but the WCAB subsequently reversed the WCJ’s granting of the underlying Claim 

Petition.  

 

The court upon reaching this holding concluded that the Supreme Court in County of 

Allegheny v. WCAB (Parker), 177 A.3d 864 (Pa. 2018) implicitly overruled the rational 

of the Commonwealth Court’s prior decision of Barrett v. WCAB Board (Sunoco, Inc.), 

987 A.2d 1280 (Pa. Cmwlth. 2010). 

It will be recalled that in Barrett the Commonwealth Court had held that where an 

employer has been ordered to pay litigation costs under section 440, the employer is 

denied supersedeas and pays those costs, and the legal basis for the award of the costs is 

later reversed on appeal, the WCJ can order the claimant’s counsel to refund the 

overpayment. 

Eight years later in Parker the Supreme Court held that Section 440 of the Act does not 

permit an employer, after requesting and being denied supersedeas, to disgorge attorney’s 

fees that it paid to a claimant’s counsel for an unreasonable contest when an appellate 

tribunal subsequently determines that the award of attorney’s fees was made in error. 

Although this case involved litigation costs and not attorney fees, the rationale of Parker 

applied because attorney fees and litigation costs are both payable under Section 440 of 

the Act and the court reasoned that just as there is no statutory mechanism to provide 

reimbursement to an employer for erroneously awarded attorney’s fees in section 440 of 

the Act, there is no statutory mechanism to provide reimbursement to an employer for 

erroneously awarded litigation costs in section 440 of the Act. 

• The Supreme Court in Parker stated that an inference can be drawn from the General 

Assembly’s decision to create a specific fund for reimbursement of compensation 

benefits, but not for attorney’s fees and costs, that it intended the latter to be ultimately 

borne by the employer once paid.  

 

The Supreme Court in Parker further posited it appeared that the General Assembly may 

have contemplated that the ability to request supersedeas of an attorney’s fee award on 
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appeal would suffice to protect employers from having to pay out erroneous awards 

under Section 440, and that where, as here, an inappropriate award is paid, employers are 

the better party to absorb the loss. 

 

Upon reaching this conclusion the Supreme Court in Parker expressly rejected the idea 

that equitable principles should be read into the Act to prevent unjust enrichment, 

determining that the intricate statutory scheme enacted by the General Assembly 

precludes such a reading of the Act. 

David A. Crocker V. WCAB (Georgia Pacific LLC), No. 401 C.D. 2019 (Decision by 

Judge McCullough, January 30, 2020) 

• Section 442 does not distinguish between the type of compensation awarded, whether 

medical or indemnity; does not require an inquiry into the reasonableness of a 20% fee 

agreement; and does not make the amount and degree of difficulty of the work performed 

by the attorney relevant. A 20% counsel fee is per se reasonable. 

 

• Medical compensation award is part of the amount awarded, on which a counsel fee is 

calculated under Section 442 of the Act. This is because “the amount awarded,” as used 

in Section 442, means the entire award, without regard for whether the award is for 

indemnity or medical compensation or both. 

 

Therefore, claimant’s counsel was entitled to a 20% attorney fee chargeable to the 

medical bill due following the WCJ’s granting of the claimant’s Claim Petition  where 

the fee agreement between claimant and his counsel expressly provided that Claimant 

“agrees to pay his attorney a sum equal to 20% of whatever may be recovered from said 

claim and the WCJ found that Counsel was entitled to “20% of any benefits awarded to 

be paid as counsel fees” under the fee agreement. 

This matter was remanded the matter for an order directing Employer to pay Counsel’s 

fees. 

• The attorney  fee cannot be in excess of 20% because since 2006, the current version of 

Section 442 does not allow a claimant’s counsel to contract for a fee in excess of 20% of 

the award. 

 

• Section 442 and Section 440 of the Act both cover a claimant’s counsel fees, but they 

serve different purposes.  

 

Section 440 aims at “protecting claimants against unreasonable contests of a claimant’s 

initial or continuing right to the benefits of the Act.” 
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Section 442 protects claimants “against unreasonable fees charged and imposed on them 

by their attorneys under their own improvident fee agreements,”. Under Section 442 : 

First, the counsel fee should be calculated against the entire award, without regard 

for whether the award is for medical or indemnity compensation.  

Second, the terms of the fee agreement govern, and it is incumbent upon the 

claimant to establish that the parties intended that the counsel fee be applied to the 

entire award, including medical compensation. 

Neves v. WCAB(American Airlines), No. 1431 C.D. 2018 ( Decision by Judge Leavitt, 

May 14, 2020) 5/20 

 

• The Employer, who had knowledge of a work injury and paid bills related to that injury 

but failed to issue a Medical Only NCP, NCP or Notice of Denial within 21 days, 

presented an unreasonable contest in defense against the clamant’ s Claim Petition 

because it violated the Act by failing to timely issue a Medical-Only NCP, denying all 

allegations in the Claim Petition that Claimant had to file, and was aware of the injury for 

which it ultimately and untimely issued the medical-only NCP, and it did not present any 

evidence to contest the Claim Petition. 

 

In this matter the employer presented an unreasonable contest because  had Employer 

timely issued the actual Medical-Only NCP that it eventually filed, the parties would not 

have had to appear at hearings before the WCJ to litigate the injury.  

 

Here the Employer was aware of the injury for which Claimant sought recognition and 

had paid bills Claimant notified Employer of this injury in a timely manner and 

employer, in fact, paid medical bills. Yet, Employer never issued an NCP or NCD within 

21 days of notice thereby violating Section 406.1(a) of the Act. Because of Employer’s 

failure to file the medical-only NCP or any other compensation document, Claimant had 

to file his Claim Petition within three years of the work-related injury of the injury or any 

future medical bills related to that injury or complications arising therefrom would be lost 

for purposes of the Act. 

 

• The purpose behind Section 440(a) of the Act is to deter unreasonable contests by 

employers and to insure that a successful claimant receives compensation undiminished 

by necessary costs of litigation. 

If an employer fails to issue an NCP of NCP thus forcing the claimant to litigate the 

compensability of the injury, the employer will be liable for the payment of the 

claimant’s attorney’s fees unless it can prove the contest was reasonable. 

A reasonable contest is established when medical evidence is conflicting or susceptible to 

contrary inference and there is an absence of evidence that an employer’s contest was 

frivolous or filed to harass a claimant It is the employer’s burden to present sufficient 

evidence establishing the reasonable basis for a contest. 
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Gabriel v. WCAB (Procter and Gamble Products Company), No. 1499 C.D. 2019 

(Decision by Judge Cohn Jubelirer, September 11, 2020) 9/20 

 

AVERAGE WEEKLY WAGE  

 

• Seasonal occupations logically are those vocations which cannot, from their very nature, 

be continuous or carried on throughout the year, but only during fixed portions of it. The 

inquiry centers on the character of the work rather than the period during which the 

business is open. 

 

• The claimant, an NFL Football Player was not a seasonal employee for the purposes of 

calculating his pre-injury average weekly wage under Section 309 based upon the terms 

of claimant’s contract that required he perform tasks during periods outside the football 

season. This was despite the fact he was only paid during the football season. 

 

The pertinent part of the contract included: 

 

➢ A lack of seasonal limitations with respect to performance of Claimant’s 

obligations, which  indicated that Claimant’s employment was not seasonal. 

➢ A limitation on Claimant’s ability to play football outside his employment, which 

was an indication that Claimant’s employment is not seasonal. 

➢ Although the claimant received compensation only after playing in a regular 

season game and, thereafter, was only compensated during the regular season,  the 

Contract made it clear that Employer would pay Claimant a yearly salary in 

exchange for performance of all obligations under the Contract, which includes 

media appearances, performance of which was not limited to the regular football 

season.  

 

The fact that compensation was received only throughout the regular season did 

not limit players’ obligations to the regular season; especially where, as here, 

players were explicitly paid for performance of all obligations under the Contract. 

 

Therefore, the WCJ did not make an error of law by calculating the claimant’s pre-injury 

average weekly wage pursuant Section 309(c) of the Act. 309(c ) provides: 

 

If at the time of the injury the wages are fixed by the year, the average weekly 

wage shall be the yearly wage so fixed divided by fifty-two; 

 

Pittsburgh Steelers Sports, Inc. v. WCAB (Trucks), No. 1257 C.D. 2018 (Decision by 

Judge Brobson, January 3, 2020) 1/20 
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CONSTITUTIONAL LAW 

• The Supreme Court affirms the Commonwealth Court and holds that the general rule in 

Pennsylvania will be that, at least where prior judicial precedent isn’t overruled, a 

holding of the Supreme Court that a statute is unconstitutional will generally be applied 

to cases pending on direct appeal in which the constitutional challenge has been raised 

and preserved.  

 

Accordingly, the Protz case, that found then existing IRE provision of  306(a.2) 

unconstitutional,  applied retroactively to this matter where the underlying IRE was still 

being actively litigated when Protz was decided and it is undisputed that the 

constitutional non-delegation challenge to Section 306(a.2) was raised in a manner that 

meets the legal requirements for issue preservation. 

• In dicta the Court notes that its holding does not exclude the possibility of equitable 

balancing in extraordinary cases where the retroactive application of Protz is advocated 

where the constitutional non-delegation challenge to Section 306(a.2) had not been 

preserved. 

 

• Per this decision, where the underlying IRE was still being actively litigated when Protz 

was decided and the constitutional non-delegation challenge to Section 306(a.2) was 

raised in a manner that meets the legal requirements for issue preservation,  Protz applied 

retroactively. 

 

In the matter the injury occurred in 2000, the IRE was performed in June 2014 resulting 

in a 11% impairment and the constitutional non-delegation challenge was raised.  

 

Since Protz was applied retroactively to this matter, the employer was not entitled to a 

credit towards 500 weeks of partial for the period the IRE was in effect prior to the 

Supreme Court’s decision in Protz II. 
 

Dana Holding Corporation v. WCAB (Smuck), No. 44 MAP 2019 (Decision by Chief 

Justice Saylor, June 16, 2020) 6/20 

 

COURSE AND SCOPE  

 

• The Pennsylvania Supreme Court grants claimant’s Petition for Allowance of Appeal and 

sets forth the following two issues to be reviewed: 

 

(1) A traveling employee is entitled to a presumption that he is in the course 

and scope of employment when traveling to or from work unless his actions 

at the time of accident are so foreign and removed from his usual 

employment to constitute abandonment of employment. What constitutes 

an abandonment of employment such that a traveling employee is not 

entitled to benefits under the Pennsylvania Workers’ Compensation Act? 
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(2) A traveling employee is entitled to a presumption that he is in the course 

and scope of employment when traveling to or from work unless his actions 

at the time of the accident are so foreign and removed from his usual 

employment to constitute abandonment of employment. Consequently, is 

an injury compensable under the Pennsylvania Workers’ Compensation Act 

when an employee is injured while returning home after attending a work 

sponsored social event? 

 

• It will be recalled that the Commonwealth Court held that employer rebutted that the 

claimant, who was a traveling employee, was in the course and scope of employment 

where, upon leaving his last appointment of the day, passed the exit to his home to attend 

a happy hour at a bar with co-workers and was then involved in a motor vehicle accident 

on his way home from the happy hour. 

 

The court reasoned that by passing his home exit to attend the happy hour claimants 

“homeward trip” had ended before Claimant traveled to attend the happy hour at a bar. 

 

The Commonwealth Court distinguished this case from cases where a traveling employee 

was found to be in the course and scope of employment where they were injured on their 

way home. In those cases, benefits were granted benefits because the homeward trip was 

a necessary part of the business excursion. The court further reasoned that the rule 

recognizes that a traveling employee is subjected to hazards the employee would 

otherwise have the option of avoiding, and as a result, the hazards of travel become the 

hazards of the employment. 

 

In this matter, the Commonwealth Court felt that the  Claimant clearly had the option of 

avoiding any hazards simply by choosing to take the exit home as opposed to bypassing 

his exit to attend happy hour. Under the circumstances, the court felt that Claimant’s 

travel from the bar to his home could not be considered in the course and scope of his 

employment 

 

Peters v. WCAB (Cintas Corporation), No. 467 MAL 2019 (PER CURIAM, January 8, 

2020) 

 

CREDIT 

 

• Under newly enacted IRE provision of Act 111 under 314, Section 3 (1)  Employer 

would receive credit for the 104 weeks of total disability it previously paid Claimant 

before Employer issued its Notice of Change of Workers’ Compensation Disability 

Status on June 13, 2013 per the prior IRE. 

 

Because Claimant had already received 104 weeks of total disability benefits, under 

Section 306(a.3)(1), Employer may seek a new IRE. Should Employer choose to obtain a 

new IRE that utilizes the Sixth Edition of the Guides and yields an impairment rating of 
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less than 35%, Employer could then change Claimant’s disability status back to partial by 

following the process set forth in Section 306(a.3). 

 

Assuming the change in status is either not appealed or upheld on appeal, Employer 

would be entitled to credit for the weeks of partial disability benefits paid between May 

22, 2013, when Employer obtained the first IRE and changed Claimant’s benefits to 

partial disability, and September 8, 2017, when Claimant filed his Petition. Employer 

would be liable for 500 weeks of partial disability compensation less the number of 

weeks of partial disability it previously paid. 

 

This credit is consistent with Section 314, Section 3 (2) with states: 

 

2)  For the purposes of determining the total number of weeks of partial disability 

compensation payable under section 306(a.3)(7) of the act, an insurer shall be 

given credit for weeks of partial disability compensation paid prior to the effective 

date of this paragraph. 

 

Rose Corporation v. WCAB (Espada) No. 661 C.D. 2019 (Decision by Judge Cohn Jubelirer, 

August 17, 2020) 8/20 

 

 

• Article 111 that enacted the new IRE provision included credit provision found in 314 

Section 3 (2) that states: 

 

(2)  For the purposes of determining the total number of weeks of partial 

disability compensation payable under section 306(a.3)(7) of the act, an insurer 

shall be given credit for weeks of partial disability compensation paid prior to the 

effective date of this paragraph. 

 

The issue of whether the employer is entitled to a credit for partial paid under the prior 

IRE is only triggered when the IRE process under Section 306(a.3) is initiated. Since the 

prerequisite of Employer seeking a new IRE under Section 306(a.3) never occurred, as 

this matter came to litigation as the result of a Petition for Reinstatement, the issue of 

whether Employer was entitled to a credit was not actually before the WCJ, the WCAB, 

or the Commonwealth Court. 

 

Yolanda White v, WCAB (City of Philadelphia), No. 1463 C.D. 2019 (Decision by Judge 

Crompton, August 17, 2020) 8/20 
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EVIDENCE 

 

• The WCJ did not commit an error of law where she suspended claimant’s compensation 

as of October 25, 2016  upon finding employer’s medical expert credible, where the 

employer’s expert did not perform the IME until August 8, 2017 but based his opinion 

that the claimant was able to perform a modified duty as of October 25, 2016 premised 

upon his review of the records of one of the claimant’s providers.  

 

This is because  a medical witness may express an opinion based upon medical records of 

others even if those records were not introduced into evidence, so long as they are the 

kind of records upon which the medical profession customarily relies in the practice of its 

profession. 

The PA. Supreme Court also noted in Mithani v. WCAB (Mt. Airy Lodge), 730 A.2d 

566, 569 (Pa. Cmwlth. 1999) that a physician will often base his or her diagnosis on 

information obtained through other sources such as statements from patients, nurses’ 

reports, hospital records, and laboratory tests. The fact that experts reasonably and 

regularly rely on this type of information merely to practice their profession lends strong 

indicia of reliability to source material, when it is presented through a qualified expert’s 

eyes. When the expert witness has consulted numerous sources, and uses that 

information, together with his own professional knowledge and experience, to arrive at 

his opinion, that opinion is regarded as evidence in its own right and not as hearsay in 

disguise. 

Tyson Shared Services, Inc. v. WCAB (Perez), No. 1048 C.D. 2019 (Decision by Judge 

Covey, February 3, 2020) 2/20 

 

FEE REVIEW 

 

• The Hearing Office erred when it concluded that Pharmacy’s fee review was premature 

because Employer denied that the compound cream was related to Claimant’s accepted 

work-related shoulder strain. This is because Employer’s non-payment did not fit any of 

the following three exceptions to the rule that an employer must pay an invoice within 30 

days. 

 (1) Where the insurer denies liability for the alleged work injury;  

(2) Where the insurer has filed a request for utilization review; or  

(3) Where the 30-day period insurer is allowed for payment of a provider’s 

invoice has not yet elapsed. 

Employer had the option but did not file a Petition for Modification to revise Claimant’s 

accepted work injury and did not seek Utilization Review. Employer expressly accepted 

liability for Claimant’s work injury in the nature of a right shoulder strain both in the 
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NTCP and in the C & R Agreement and the compound cream was prescribed for that 

injury. 

Had Employer sought Utilization Review, the filing of Pharmacy’s Fee Review petition 

would have been premature.. Further, Employer’s liability to Pharmacy would have been 

suspended pursuant to Section 301(f.1)(5) of the Act. 

 

Workers’ First Pharmacy Services, LLC, v. Bureau of Workers’ Compensation Fee 

Review Hearing Office (Gallagher Bassett Services) No. 901 C.D. 2018 (Decision by  Judge 

Leavitt, January 16, 2020) 1/20 
 

• The Hearing Officer had jurisdiction to rule upon Pharmacies three Fee Reviews 

pertaining to compound cream where the employer argued they were not related to the 

work injury but the employer accepted the work injury as compensable and did not file a 

Utilization Review. 

 

• A fee review proceeding is not the mechanism for establishing the existence and precise 

scope of a work injury.  

The fee review process presupposes that liability has been established, either by 

voluntary acceptance by the employer or a determination by a WCJ. Neither the Act nor 

the medical cost containment regulations provide any authority for a Fee Review Officer 

to decide the issue of liability in a fee review proceeding.  

The Department’s regulations, at 34 Pa. Code §127.255(1), state that an application for 

fee review filed by a provider is premature and will be returned if “the insurer denies 

liability for the alleged work injury.” The issue for the fee review officer is the amount 

and timeliness of the payment made by an insurer 

Accordingly, a fee review petition is premature in the following instances: 

(1) The insurer denies liability for the alleged work injury. 

(2) The insurer has filed a request for utilization review of the treatment under 

Subchapter C (relating to medical treatment review). 

(3) The 30-day period allowed for payment has not yet elapsed, as computed under § 

127.208 (relating to time for payment of medical bills). 

Employer argued that compound cream was prescribed for a medical problem that is not 

work-related, which is same as arguing it was not reasonable or necessary for treatment 

of the accepted work injury. But the employer did not file a Utilization Review.  

In this matter the Employer accepted liability for Claimant’s work injury. Employer by 

arguing compound cream was not related to accepted work injury challenged whether the 

compound cream prescribed to Claimant constituted reasonable and necessary treatment 

for the accepted work injury. Put another way, if the compound cream was prescribed for 
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a non-work-related injury of the claimant, a fortiori it is not reasonable or necessary for 

treatment of the accepted work injury. 

Employer’s failure to file the UR after accepting liability for the injury meant the Hearing 

Officer had jurisdiction over Pharmacies Fee Reviews. 

Omni Pharmacy Services, LLC, v.  WCAB (American Interstate Insurance Company), No. 

1333 C.D. 2019 (Decision by Judge Leavitt, October 30, 2020) 10/20 

 

IMPAIRMENT RATING EVALUATION  

 

• Protz II, which held the former IRE provision unconstitutional in its entirety, applies to 

cases in active litigation when the Supreme Court issued its decision or where a 

reinstatement petition is filed within three years of the most recent compensation 

payment in accordance with Section 413(a) of the Act.  

 

Therefore, claimant’s Petition for Reinstatement was barred by Section 413(a) where the 

IRE using the Fifth Edition of the AMA Guides was performed on May 5, 2004, the 500 

weeks ran on December 3, 2013 and the claimant’s Petition for Reinstatement was not 

filed until October 17, 2017, which was filed 4 years after the 500 weeks ran on the IRE.   

This is because the time bar in Section 413(a) operates as a statute of repose. 

Accordingly, once three years have passed since the most recent payment of 

compensation the claimant’s right to benefits is extinguished 

In this matter, Claimant’s statutory right to total disability compensation had been 

extinguished at the point in time that she filed her reinstatement petition. To allow 

claimant to resuscitate her right to disability compensation would violate Section 413(a) 

of the Act. Although, Protz II rendered former Section 306(a.2) of the Act void ab initio, 

it does not follow that the Pennsylvania Supreme Court intended its ruling in Protz II to 

be given a fully retroactive effect or to nullify the statute of repose in Section 413(a) of 

the Act. 

• The following four principles govern the implementation of a new rule of law per the 

Pennsylvania Supreme Court decision of  Blackwell v. State Ethics Commission, 589 

A.2d 1094 (Pa. 1991) (Blackwell III).  

 

First, the court can apply the new rule only to future litigants, not even to the 

parties in the case that occasioned the announcement of the new law. The Court 

termed this application “purely prospective.”  

Second, the court can apply the new rule only to the parties to the case in which 

the new rule is announced.  



11 
 

Third, the court can apply the new rule to all parties in all cases still pending at 

the time it is announced.  

Fourth, the court can apply the new rule in what it termed a “fully retroactive” 

way. Under this fourth choice, the new rule is applied to the case in which it is 

announced, to all cases pending at the time the new rule is announced, and to 

cases which are final at the time the new rule is announced. Fully retroactive 

application relates back to and gives a previous transaction a legal effect different 

from that which it had under the law in effect when it transpired. 

In determining the “question of the retroactivity or nonretroactivity of a new decision[,]” 

our Supreme Court has approved “a three-factor standard” to consider: 

(1) the purpose to be served by the new rule, (2) the extent of the reliance on the 

old rule, and (3) the effect on the administration of justice by the retroactive 

application of the new rule. 

As a general rule, Pennsylvania courts apply the law that is in effect at the time the case 

is decided, i.e., the above-listed third application.  

Weidenhammer v. WCAB (Albright College), No. 546 C.D. 2019 (Decision by Judge 

Leavitt, May 14, 2020) 5/20 

 

• The Supreme Court affirms the Commonwealth Court and holds that the general rule in 

Pennsylvania will be that, at least where prior judicial precedent isn’t overruled, a 

holding of the Supreme Court that a statute is unconstitutional will generally be applied 

to cases pending on direct appeal in which the constitutional challenge has been raised 

and preserved.  

 

Accordingly, the Protz case, that found then existing IRE provision of  306(a.2) 

unconstitutional,  applied retroactively to this matter where the underlying IRE was still 

being actively litigated when Protz was decided and it is undisputed that the 

constitutional non-delegation challenge to Section 306(a.2) was raised in a manner that 

meets the legal requirements for issue preservation. 

• In dicta the Court notes that its holding does not exclude the possibility of equitable 

balancing in extraordinary cases where the retroactive application of Protz is advocated 

where the constitutional non-delegation challenge to Section 306(a.2) had not been 

preserved. 

 

• Per this decision, where the underlying IRE was still being actively litigated when Protz 

was decided and the constitutional non-delegation challenge to Section 306(a.2) was 

raised in a manner that meets the legal requirements for issue preservation,  Protz applied 

retroactively. 
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In the matter the injury occurred in 2000, the IRE was performed in June 2014 resulting 

in a 11% impairment and the constitutional non-delegation challenge was raised.  

 

Since Protz was applied retroactively to this matter, the employer was not entitled to a 

credit towards 500 weeks of partial for the period the IRE was in effect prior to the 

Supreme Court’s decision in Protz II. 
 

Dana Holding Corporation v. WCAB (Smuck), No. 44 MAP 2019 (Decision by Chief 

Justice Saylor, June 16, 2020) 6/20 

 

• The new IRE provision set forth by section 306(a.3) constituted a substantive change in 

the law and cannot be applied retroactively because it lacks express legislative language 

providing for retroactive application. 

 

 This was true even in this case where the IRE performed in 2013 utilized the AMA 6th 

Edition of otherwise complied with the IRE requirements set forth by the new IRE 

provision set forth by section 306(a.3) and impairment rating was 5%.  

 

• Under Act 111/ 314, Section 3 (1)  Employer would receive credit for the 104 weeks of 

total disability it previously paid Claimant before Employer issued its Notice of Change 

of Workers’ Compensation Disability Status on June 13, 2013 per the prior IRE. 

 

Because Claimant had already received 104 weeks of total disability benefits, under 

Section 306(a.3)(1), Employer may seek a new IRE. Should Employer choose to obtain a 

new IRE that utilizes the Sixth Edition of the Guides and yields an impairment rating of 

less than 35%, Employer could then change Claimant’s disability status back to partial by 

following the process set forth in Section 306(a.3). 

 

Assuming the change in status is either not appealed or upheld on appeal, Employer 

would be entitled to credit for the weeks of partial disability benefits paid between May 

22, 2013, when Employer obtained the first IRE and changed Claimant’s benefits to 

partial disability, and September 8, 2017, when Claimant filed his Petition. Employer 

would be liable for 500 weeks of partial disability compensation less the number of 

weeks of partial disability it previously paid. 

 

This credit is consistent with Section 314, Section 3 (2) with states: 

 

2)  For the purposes of determining the total number of weeks of partial disability 

compensation payable under section 306(a.3)(7) of the act, an insurer shall be 

given credit for weeks of partial disability compensation paid prior to the effective 

date of this paragraph. 
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• Statutes must be given prospective effect only, unless the statute includes clear language 

to the contrary.  

 

An exception to this rule is where the statute is merely procedural and does not alter any 

substantive rights, in which case it may be retroactively applied, irrespective of whether 

the statutory amendment includes an express retroactivity clause. 

 

A substantive right is implicated when the retroactive application of a statute imposes 

new legal burdens on past transactions or occurrences. On the other hand, procedural 

statutes establish the method for enforcing a right, but have no bearing on whether a 

claimant has a legal entitlement to relief under the facts as they exist in a particular case. 

 

Rose Corporation v. WCAB (Espada) No. 661 C.D. 2019 (Decision by Judge Cohn 

Jubelirer, August 17, 2020) 8/20 

 

• Claimant who had an IRE of 36% under the prior IRE provision was entitled to 

reinstatement of total disability as the date she filed his Petition for Reinstatement and not 

of the date  her IRE was performed in 2013.  

 

This is because following the modification of her benefits from total to partial following 

the IRE preformed in 2013 claimant did not appeal that decision and sought reinstatement 

of her benefits after the decision in Protz I and Protz II. 

 

• Article 111 that enacted the new IRE provision included credit provision found in 314 

Section 3 (2) that states: 

 

(2)  For the purposes of determining the total number of weeks of partial 

disability compensation payable under section 306(a.3)(7) of the act, an insurer 

shall be given credit for weeks of partial disability compensation paid prior to the 

effective date of this paragraph. 

 

The issue of whether the employer is entitled to a credit for partial paid under the prior 

IRE is only triggered when the IRE process under Section 306(a.3) is initiated. Since the 

prerequisite of Employer seeking a new IRE under Section 306(a.3) never occurred, as 

this matter came to litigation as the result of a Petition for Reinstatement, the issue of 

whether Employer was entitled to a credit was not actually before the WCJ, the WCAB, 

or the Commonwealth Court. 

 

Yolanda White v, WCAB (City of Philadelphia), No. 1463 C.D. 2019 (Decision by Judge 

Crompton, August 17, 2020) 8/20 
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• Pennsylvania Supreme Court in Per Curium order affirms the decision of the 

Commonwealth Court that held that the newly enacted IRE provision of Section 306(a.3) 

of the Act was constitutional and did not violate Article II, Section 1 of the Pennsylvania 

Constitution based upon the claim that it constituted an unlawful delegation of the 

General Assembly’s legislative authority. 

 

The Commonwealth Court had reasoned this was because the non-delegation doctrine 

does not prohibit the General Assembly from adopting as its own a particular set of 

standards which already are in existence at the time of adoption.  

That is what the General Assembly did when it amended 306(a.2) to assert IRE’s would 

be solely premised upon reliance upon the AMA Guides to the Evaluation of Permanent 

Impairment, 6th edition (second printing April 2009), which was already in existence at 

the time of enactment. 

Pennsylvania AFL-CIO, by its Trustees ad litem, Richard W. Bloomingdale and Frank 

Snyder, v. Commonwealth of Pennsylvania, Governor Tom Wolf, in his official capacity; W. 

Gerard Oleksiak, Secretary of the Department of Labor and Industry, in his official capacity No. 

88 MAP 2019 (Per Curiam, August 18, 2020) 

 

• An order of a WCJ compelling a claimant to attend an IRE is interlocutory and not subject 

to appeal. 

This is because the IRE Order merely stated that the claimant was required to participate 

in the IRE and neither affected the claimant’s benefits nor affected the employer’s 

obligation to pay benefits, therefore rendering the IRE Order a non-appealable, 

interlocutory order. 

• The law is well established that where an order does not dispose of all claims or all parties, 

it is interlocutory and not appealable.  

Furthermore, this Court has held that an order directing a claimant to submit to a medical 

examination is interlocutory. 

Thomas Cantanese v. WCAB (RTA Services Co., Inc.), No. 1739 C.D. 2019 (Decision by 

Judge Covey, July 21, 2020) 11/20 

INCARCERATION  

• The Pennsylvania Supreme Court grants the employer’s Petition for Allowance of Appeal 

is Limited To the issues set forth below: 

 

(1) Whether the Commonwealth Court erred in reversing the appeal 

board’s affirmance of the WCJ’s grant of Petitioner’s suspension 

petition for a 75-week period which allowed Petitioner to assert a 

credit against Respondent’s future compensation for money paid to 
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Respondent during his incarceration as the grant of a suspension 

was consistent with the Act and the applicable case law? 

 

(2) Whether the Commonwealth Court’s interpretation that Petitioner is 

precluded from suspending benefits under the circumstances of this 

case, creates an unequal application of the law for similarly situated 

claimants, and similarly-situated employers in violation of the Equal 

Protection guarantees of the Constitutions of the Commonwealth of 

Pennsylvania and the United States of America 

It will be recalled that the Commonwealth Court held that the WCJ committed an error 

upon suspending claimant’s compensation premised upon the incarceration provision of 

Section 306(a.1) by suspending the claimant for the 525 days he spent in  pretrial 

incarceration, although, upon his conviction, was credited as time served. 

 

The Commonwealth Court explained that under the plain language of Section 306(a.1), 

incarceration that occurs before a conviction, due to the inability to meet bail, is not a 

“period during which the employe is incarcerated after a conviction,” and such an 

interpretation would be inconsistent with the fundamental principles underlying the WC 

Act and its purpose. 

The Commonwealth Court reasoned that the intent of the General Assembly upon 

enacting Section 306(a.1), which was to preclude the payment of workers’ compensation 

benefits to persons who are convicted of violations of the Pennsylvania Crimes Code and 

who, as a result of those convictions, are thereafter removed from the work force. 

Because a claimant has only been accused of a crime prior to the conviction, the Act does 

not consider that period of incarceration as the claimant’s fault or a voluntary withdrawal 

from the workforce. 

Sadler v. WCAB (Philadelphia Coca-Cola), No. 413 EAL 2019 (PER CURIAM, January 

28, 2020)1/20 

INTERLOCUTORY ORDER 

• An order of a WCJ compelling a claimant to attend an IRE is interlocutory and not subject 

to appeal. 

This is because the IRE Order merely stated that the claimant was required to participate 

in the IRE and neither affected the claimant’s benefits nor affected the employer’s 

obligation to pay benefits, therefore rendering the IRE Order a non-appealable, 

interlocutory order. 

• The law is well established that where an order does not dispose of all claims or all parties, 

it is interlocutory and not appealable.  

Furthermore, this Court has held that an order directing a claimant to submit to a medical 

examination is interlocutory. 
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Thomas Cantanese v. WCAB (RTA Services Co., Inc.), No. 1739 C.D. 2019 (Decision by 

Judge Covey, July 21, 2020) 11/20 

JONES ACT 

• As a matter of law, the term “crewmember” is interchangeable with “seaman” for 

purposes of the Jones Act. Since  the remedies under the Jones Act and Workers’ 

Compensation Act are exclusive, the WCAB erred in concluding that Claimant was 

entitled to Jones Act maintenance and cure benefits and workers’ compensation benefits 

for the same injury. 

 

Arlet v. WCAB (Commonwealth of Pennsylvania, Department of Labor and Industry, 

Bureau of Workers’ Compensation), No. 1722 C.D. 2018 (Decision by Judge Wojcik, July 29, 

2020) 7/20 

 

LAW OF THE CASE DOCTRINE 

 

• The Commonwealth Court declined to apply the law of the case doctrine to decisions 

rendered entirely within the workers’ compensation system  

 

The law of the case doctrine is a body of rules regarding the concept that a court involved 

in the later phases of a litigated matter should not reopen questions previously decided by 

another judge of the same or a higher court in an earlier phase of the matter. 

The doctrine includes the following relevant rules: 

(1) Upon remand for further proceedings, a trial court may not alter the resolution of a 

legal question previously decided by the appellate court in the matter; [or] (2) upon a 

second appeal, an appellate court may not alter the resolution of a legal question 

previously decided by the same appellate court. 

Therefore, the law of the case doctrine did not preclude the WCAB from concluding in its 

second decision following a remand that the claimant was a “crewmember” under the 

Commercial Hull Policy of the employer where it previously concluded that the claimant 

was not a “seaman” under the Jones Act.  

Arlet v. WCAB (Commonwealth of Pennsylvania, Department of Labor and Industry, 

Bureau of Workers’ Compensation), No. 1722 C.D. 2018 (Decision by Judge Wojcik, July 29, 

2020) 7/20 
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LITIGATION COSTS 

 

• The WCJ does not have the power to order reimbursement of litigation costs where the 

employer was ordered, following the unsuccessful defense against a  Claim Petition, to 

pay those litigation costs and, upon being denied supersedeas by the WCAB, paid those 

costs but the WCAB subsequently reversed the WCJ’s granting of the underlying Claim 

Petition.  

 

The court upon reaching this holding concluded that the Supreme Court in County of 

Allegheny v. WCAB (Parker), 177 A.3d 864 (Pa. 2018) implicitly overruled the rational 

of the Commonwealth Court’s prior decision of Barrett v. WCAB Board (Sunoco, Inc.), 

987 A.2d 1280 (Pa. Cmwlth. 2010). 

It will be recalled that in Barrett the Commonwealth Court had held that where an 

employer has been ordered to pay litigation costs under section 440, the employer is 

denied supersedeas and pays those costs, and the legal basis for the award of the costs is 

later reversed on appeal, the WCJ can order the claimant’s counsel to refund the 

overpayment. 

Eight years later in Parker the Supreme Court held that Section 440 of the Act does not 

permit an employer, after requesting and being denied supersedeas, to disgorge attorney’s 

fees that it paid to a claimant’s counsel for an unreasonable contest when an appellate 

tribunal subsequently determines that the award of attorney’s fees was made in error. 

Although this case involved litigation costs and not attorney fees, the rationale of Parker 

applied because attorney fees and litigation costs are both payable under Section 440 of 

the Act and the court reasoned that just as there is no statutory mechanism to provide 

reimbursement to an employer for erroneously awarded attorney’s fees in section 440 of 

the Act, there is no statutory mechanism to provide reimbursement to an employer for 

erroneously awarded litigation costs in section 440 of the Act. 

• The Supreme Court in Parker stated that an inference can be drawn from the General 

Assembly’s decision to create a specific fund for reimbursement of compensation 

benefits, but not for attorney’s fees and costs, that it intended the latter to be ultimately 

borne by the employer once paid.  

 

The Supreme Court in Parker further posited it appeared that the General Assembly may 

have contemplated that the ability to request supersedeas of an attorney’s fee award on 

appeal would suffice to protect employers from having to pay out erroneous awards 

under Section 440, and that where, as here, an inappropriate award is paid, employers are 

the better party to absorb the loss. 

 

Upon reaching this conclusion the Supreme Court in Parker expressly rejected the idea 

that equitable principles should be read into the Act to prevent unjust enrichment, 
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determining that the intricate statutory scheme enacted by the General Assembly 

precludes such a reading of the Act. 

David A. Crocker V. WCAB (Georgia Pacific LLC), No. 401 C.D. 2019 (Decision by 

Judge McCullough, January 30, 2020) 

MEDICAL BILLS 

 

• Section 442 does not distinguish between the type of compensation awarded, whether 

medical or indemnity; does not require an inquiry into the reasonableness of a 20% fee 

agreement; and does not make the amount and degree of difficulty of the work performed 

by the attorney relevant. A 20% counsel fee is per se reasonable. 

 

• Medical compensation award is part of the amount awarded, on which a counsel fee is 

calculated under Section 442 of the Act. This is because “the amount awarded,” as used 

in Section 442, means the entire award, without regard for whether the award is for 

indemnity or medical compensation or both. 

 

Therefore, claimant’s counsel was entitled to a 20% attorney fee chargeable to the 

medical bill due following the WCJ’s granting of the claimant’s Claim Petition  where 

the fee agreement between claimant and his counsel expressly provided that Claimant 

“agrees to pay his attorney a sum equal to 20% of whatever may be recovered from said 

claim and the WCJ found that Counsel was entitled to “20% of any benefits awarded to 

be paid as counsel fees” under the fee agreement. 

This matter was remanded the matter for an order directing Employer to pay Counsel’s 

fees. 

• The attorney  fee cannot be in excess of 20% because since 2006, the current version of 

Section 442 does not allow a claimant’s counsel to contract for a fee in excess of 20% of 

the award. 

 

Neves v. WCAB(American Airlines), No. 1431 C.D. 2018 ( Decision by Judge Leavitt, 

May 14, 2020) 5/20 

 

MEDICAL ONLY NOTICE OF COMPENSATION PAYABLE 

• The Employer, who had knowledge of a work injury and paid bills related to that injury 

but failed to issue a Medical Only NCP, NCP or Notice of Denial within 21 days, presented 

an unreasonable contest in defense against the clamant’ s Claim Petition because it violated 

the Act by failing to timely issue a Medical-Only NCP, denying all allegations in the Claim 

Petition that Claimant had to file, and was aware of the injury for which it ultimately and 

untimely issued the medical-only NCP, and it did not present any evidence to contest the 

Claim Petition. 
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In this matter the employer presented an unreasonable contest because  had Employer 

timely issued the actual Medical-Only NCP that it eventually filed, the parties would not 

have had to appear at hearings before the WCJ to litigate the injury.  

 

Here the Employer was aware of the injury for which Claimant sought recognition and 

had paid bills Claimant notified Employer of this injury in a timely manner and 

employer, in fact, paid medical bills. Yet, Employer never issued an NCP or NCD within 

21 days of notice thereby violating Section 406.1(a) of the Act. Because of Employer’s 

failure to file the medical-only NCP or any other compensation document, Claimant had 

to file his Claim Petition within three years of the work-related injury of the injury or any 

future medical bills related to that injury or complications arising therefrom would be lost 

for purposes of the Act. 

 

• Employer violated the Act when it did not timely issue the Medical-Only NCP as 

required under Section 406.1(a) of the Act and required Claimant to file a Claim Petition 

in order to force it to comply with its duties under the Act. 

 

 The record was clear that the Employer had knowledge of the occurrence and injury, yet 

it denied every single allegation of the Claim Petition, requiring Claimant to hire an 

attorney, produce evidence of the injury of which it had notice, and hire an expert to 

review the medical records of Employer’s physicians who treated Claimant, in order to 

support the Claim Petition.  

The Employer also failed to present any evidence in opposition to Claimant’s allegation 

of injury, stipulated to claimant’s expert report and later issued a Medical-Only NCP. 

 

Gabriel v. WCAB (Procter and Gamble Products Company), No. 1499 C.D. 2019 

(Decision by Judge Cohn Jubelirer, September 11, 2020) 9/20 

 

MEDICAL TESTIMONY 

 

• Employer’s medical experts’ testimony that the claimant’s diagnosed lung cancer was 

most likely caused by his significant personal risk factors lacked the level of certainty 

required by law to establish a causal connection between Claimant’s nonemployment-

related risk factors and his cancer.  

 

This is because medical testimony is necessary to establish a causal connection, the 

medical witness must testify, not that the injury or condition might have or possibly came 

from the assigned cause, but that in his professional opinion the result in question did 

come from the assigned cause. 
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Wayne Deloatch v. WCAB (City of Philadelphia), No. 1684 C.D. 2018 (Decision by 

Judge Brobson, January 3, 2020) 1/20 

 

NOTICE 

• On appeal following its initial remand the Commonwealth Court affirms that the 120-day 

notice requirement set forth in Section 311 of the Act does not only begin to run once a 

claimant receives a medical expert’s confirmation of the work-relatedness of his injury, 

but rather, it also begins to run when a claimant, through the exercise of reasonable 

diligence, should have known of the work-relatedness of his injury. 

In other words, whether a claimant has satisfied the notice requirement set forth in 

Section 311 of the Act is fact specific and no one fact—including, but not limited to, the 

date on which a claimant obtains a medical report establishing a causal relationship 

between his injury and his job—is dispositive on this issue. 

In this matter the relevant inquiry was not simply whether Claimant actually knew or 

should have had reason to know that his firefighting activities caused his stomach cancer, 

but rather, whether Claimant could have discovered the work-relatedness of his stomach 

cancer through the exercise of reasonable diligence at any point prior to the time that he 

obtained the report from his medical expert 

Therefore the WCJ did not err in finding claimant did not provide timely notice where 

between August 5, 2012, which was the date on which Claimant retained his attorney to 

represent him in this matter, and April 16, 2014, the date on which Claimant executed an 

affidavit detailing his work, medical, family, and firefighting history to send to his 

medical expert, the claimant did not provide notice to the employer. This gap in time 

reflects that the Claimant failed to exercise reasonable diligence, because the record was 

devoid of any evidence of what, if anything, Claimant did from August 5, 2012, until 

April 16, 2014, to determine whether there was a causal relationship between his stomach 

cancer and his firefighting activities with Employer. 

• It was further noteworthy that on remand Claimant was the opportunity to present 

additional evidence to establish that he exercised reasonable diligence in attempting to 

discover a relationship between his stomach cancer and his firefighting activities with 

Employer but declined to present any such additional. 

 

• The Commonwealth Court rejected claimant’s contention that in every firefighter cancer 

case, the claimant cannot know or have reason to know that his cancer is related to his 

firefighting activities until such claimant obtains a report from his medical expert 

establishing the work-relatedness of his injury.  

The court noted they rejected this argument in Stahl I, when they concluded that the 120-

day notice requirement set forth in Section 311 of the Act does not only begin to run once 

a claimant receives a medical expert’s confirmation of the work-relatedness of his injury, 

but rather, it also begins to run when a claimant, through the exercise of reasonable 

diligence, should have known of the work-relatedness of his injury. 
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Stahl v. WCAB (East Hempfield Township), No. 1575 C.D. 2019 (Decision by Judge 

Brobson, August 14, 2020) 10/20 

 

• Consistent with the Section 1908 of the Statutory Construction Act of 1972, claimant 

gave timely notice of her injury where she gave notice 121 days following the injury 

because the 120th day fell on a Sunday.  

 

Section 1908 of the Statutory Construction Act of 1972 requires the omission of a 

Saturday or Sunday when calculating the 120-day notice period set forth in Section 311 

of the Act. Section 1908 of the Statutory Construction Act of 1972 states in pertinent 

part: 

When any period of time is referred to in any statute, such period in all cases, 

except as otherwise provided in section 1909 of this title (relating to publication 

for successive weeks) and section 1910 of this title (relating to computation of 

months) shall be so computed as to exclude the first and include the last day of 

such period. Whenever the last day of any such period shall fall on Saturday or 

Sunday, or any day made a legal holiday by the laws of this Commonwealth or of 

the United States, such day shall be omitted from the computation. 

• The General Assembly has directed that all time periods stated in any statute must be 

construed in accordance with Section 1908 of the Statutory Construction Act of 1972. 

It was therefore not relevant that the claimant, who was a nurse,  worked Saturdays and 

Sundays and could have given notice on a Saturday or Sunday. The legislature could have 

stated in Section 311 of the Act that notice of a work injury had to be given on a Sunday 

if the employer is open for business that day but it not. 

Holy Redeemer Health Systems v. WCAB(Figueroa), No. 372 C.D. 2020 (Decision by 

Judge Leavitt December 31, 2020) 12/20 

 

NOTICE OF TEMPORARY COMPENSATION PAYABLE 

 

• Section 406.1 of the Act does not sanction conversion of a Notice of Temporary 

Compensation Payable to a Notice of Compensation Payable for failure to file a Notice 

Stopping Temporary Compensation Payable within five days of the last payment. 

 

It is true that  406.1 (5) (i) states: 

If the employer ceases making payments pursuant to a notice of temporary 

compensation payable, a notice in the form prescribed by the department shall be 

sent to the claimant and a copy filed with the department, but in no event shall 

this notice be sent or filed later than five (5) days after the last payment. 
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However,  406.1(d)(5)(i) of the Act offers states no remedy therein for failure to comply 

with the Section that requires that the  Notice Stopping Temporary Compensation 

Payable within five days of stopping payment. 

There is a remedy, however, for failure to file a Notice Stopping Temporary 

Compensation Payable within 90 days of the filing of a Notice of Temporary 

Compensation Payable. Section 406.1(d)(6) of the Act requires if the employer does not 

file a Notice Stopping Temporary Compensation Payable within the ninety-day period 

during which temporary compensation is paid or payable, the employer shall be deemed 

to have admitted liability and the Notice of Temporary Compensation Payable shall be 

converted to a Notice of Compensation Payable. 

In this matter where the Notice of Temporary Compensation Payable was timely stopped 

where it was issued on December 20, 2016, and Employer filed its Notice Stopping 

Temporary Compensation Payable on February 7, 2017, which was within 90 days of its 

filing, notwithstanding the last payment was made on January 19, 2019, which was more 

than five says prior the issuance of the Notice Stopping Temporary Compensation 

Payable. 

The court further noted the there was no testimony as to what period the last payment 

covered nor was the date of that payment identified on the record. Thus, there was no 

evidence upon which the WCJ could even base his determination that the NSTC was not 

filed within five days of the last payment. 

Communication Test Design v. WCAB  (Simpson),  No. 1196 C.D. 2019 (Decision by 

Judge Covey, April 22, 2020) 

 

 

OCCUPATIONAL DISEASE 

 

• To be entitled to the presumption of Section 301(f) the  claimant must first prove that he 

suffers from an occupational disease under Section 108(r) of the Act, which provides: 

 

The term “occupational disease,” as used in this act, shall mean only the 

following diseases: 

(r) Cancer suffered by a firefighter which is caused by exposure to a 

known carcinogen which is recognized as a Group 1 carcinogen by the 

International Agency for Research on Cancer. 

 

• Sec 109 In addition to the definitions set forth in this article, the following words and 

phrases when used in in order to meet this burden, the claimant must establish a general 

causative link between the claimant’s type of cancer and a Group 1 carcinogen. In other 

words, the claimant must produce evidence that it is possible that the carcinogen in 

question caused the type of cancer with which the claimant is afflicted. 
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In order to establish this general causative link, the claimant may submit epidemiological 

evidence in support of his claims. The employer may submit its own epidemiological 

evidence to counteract the claimant’s evidence. 

Provided that the claimant demonstrates, among other requirements, the required general 

causative link, the claimant is entitled to the statutory presumption provided by Section 

301(f) of the Act. 

• Section 301(f) of the Act establishes the special evidentiary presumption that applies 

when the employee is a firefighter who suffers from an occupational disease in the form 

of cancer. 

 

To establish that a firefighter’s cancer is an occupational disease compensable under the 

Act, the firefighter must show that his type of cancer is one caused by exposure to a 

known carcinogen which is recognized as a Group 1 carcinogen.  

Once a firefighter establishes that his type of cancer is an occupational disease, he may 

take advantage of the statutory presumption in Section 301(f) of the Act, provided that 

the firefighter demonstrates that he 

 (1) has served continuously as a firefighter for four years or more, 

 (2) had direct exposure to a Group 1 carcinogen linked to his type of 

cancer,  

(3) passed a physical examination—either before asserting a claim or 

engaging in firefighting duties—which revealed no evidence of cancer, 

and  

(4) filed the claim within 300 weeks of his last day of employment. 

 

The burden then shifts to the employer to rebut the presumption. To do so, the employer 

must identify: 

(1) the specific causative agent of claimant’s cancer, and prove that 

(2) exposure to that causative agent did not occur as a result of his or her 

employment as a firefighter.  

In other words, the language of Section 301(f) of the Act requires the employer to 

produce a medical opinion regarding the specific, non-firefighting related cause of 

claimant’s cancer. The employer may not use generalized epidemiological evidence to 

rebut the statutory presumption 

• In this matter claimant, who had been a firefighter for almost 30 years, fulfilled the 

requirements of 108(r) resulting in the presumption of Section 301(f) where he proved 

first that his lung cancer was an occupational disease within the meaning of Section 

108(r) of the Act.  
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The Employer did not submit evidence establishing that the Group 1 carcinogens to 

which Claimant was exposed as a firefighter did not cause lung cancer. 

Because Claimant established that he has an occupational disease and met the other 

requirements of Section 301(f) of the Act Claimant was entitled to the statutory 

presumption 

• Employer’s medical experts’ testimony that the claimant’s diagnosed lung cancer was 

most likely caused by his significant personal risk factors lacked the level of certainty 

required by law to establish a causal connection between Claimant’s nonemployment-

related risk factors and his cancer.  

 

This is because medical testimony is necessary to establish a causal connection, the 

medical witness must testify, not that the injury or condition might have or possibly came 

from the assigned cause, but that in his professional opinion the result in question did 

come from the assigned cause. 

Wayne Deloatch v. WCAB (City of Philadelphia), No. 1684 C.D. 2018 (Decision by 

Judge Brobson, January 3, 2020) 1/20 

 

PENALTY 

 

• No penalty may be imposed absent proof of a violation of the Act or its regulations, and a 

violation of the Act must appear in the record in order for a penalty to be appropriate. 

A claimant who files a penalty petition bears the burden of proving a violation of the Act 

occurred. If the claimant meets his or her initial burden of proving a violation, the burden 

then shifts to the employer to prove it did not violate the Act. 

In this matter, the Commonwealth Court reversed the WCJ’s granting of a Penalty that 

was premised upon failure to issue the NSTCP with five days of the last payment made 

per the NTCP as, given the courts holding, there was no violation of the Act. 

 

Communication Test Design v. WCAB  (Simpson),  No. 1196 C.D. 2019 (Decision by 

Judge Covey, April 22, 2020) 

 

• The Employer, who had knowledge of a work injury and paid bills related to that injury 

but failed to issue a Medical Only NCP, NCP or Notice of Denial within 21 days, 

presented an unreasonable contest in defense against the clamant’ s Claim Petition 

because it violated the Act by failing to timely issue a Medical-Only NCP, denying all 

allegations in the Claim Petition that Claimant had to file, and was aware of the injury for 

which it ultimately and untimely issued the medical-only NCP, and it did not present any 

evidence to contest the Claim Petition. 
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In this matter the employer presented an unreasonable contest because  had Employer 

timely issued the actual Medical-Only NCP that it eventually filed, the parties would not 

have had to appear at hearings before the WCJ to litigate the injury.  

 

The Employer was aware of the injury for which Claimant sought recognition and had 

paid bills Claimant notified Employer of this injury in a timely manner and employer, in 

fact, paid medical bills. Yet, Employer never issued an NCP or NCD within 21 days of 

notice thereby violating Section 406.1(a) of the Act. Because of Employer’s failure to file 

the medical-only NCP or any other compensation document, Claimant had to file his 

Claim Petition within three years of the work-related injury of the injury or any future 

medical bills related to that injury or complications arising therefrom would be lost for 

purposes of the Act. 

 

• Employer violated the Act when it did not timely issue the Medical-Only NCP as 

required under Section 406.1(a) of the Act and required Claimant to file a Claim Petition 

in order to force it to comply with its duties under the Act. The record was clear that the 

Employer had knowledge of the occurrence and injury, yet it denied every single 

allegation of the Claim Petition, requiring Claimant to hire an attorney, produce evidence 

of the injury of which it had notice, and hire an expert to review the medical records of 

Employer’s physicians who treated Claimant, in order to support the Claim Petition.  

The Employer also failed to present any evidence in opposition to Claimant’s allegation 

of injury, stipulated to claimant’s expert report and later issued a Medical-Only NCP. 

 

Gabriel v. WCAB (Procter and Gamble Products Company), No. 1499 C.D. 2019 

(Decision by Judge Cohn Jubelirer, September 11, 2020) 9/20 

 

PLEADINGS 

• The WCJ did not commit an error of law by terminating claimant’s testimony in the 

absence of the employer filing a Petition for Termination where the claimant filed a 

Petition to Review and the employer, upon defending against it, obtained an IME that 

opine claimant was fully recovered from her work injury, provided the report to counsel, 

and relied upon the IME experts testimony upon defending against the claimant’s Petition 

to Review. By being aware of employer’s medical experts’ opinion that claimant had a 

full and fair opportunity to defend against the allegation of full recovery. 

 

This is because a WCJ has authority to suspend/terminate a claimant’s benefits in the 

absence of a formal petition where doing so would not be prejudicial to the claimant, i.e., 

the claimant is put on notice that a suspension/termination is possible and is given the 

opportunity to defend against it.  
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Whether the claimant has adequate notice depends on the totality of the circumstances of 

a particular case. This includes the procedural history, the factual history, the nature of 

the claimant’s petition, and the nature of the employer’s response to the claimant’s 

petition. 

In determining whether a claimant has adequate notice, the petition before the WCJ must 

generally raise an issue of the claimant’s recovery or a similar inquiry, such as the extent 

of the claimant’s disability. 

In this matter claimant was on notice that the employer was seeking a termination where 

the employers medical expert issued an Affidavit of Claimant’s full recovery  and in 

response Claimant filed two Petitions to Review to “correct” the description of the work 

injury in the NCP to add CRPS and other medical. 

By filing two review petitions to correct the NCP to add new injuries Claimant took on 

the burden of proving that her work injury was not solely that what was on the NCP. In 

defending against Claimant’s review petition, Employer’s experts evaluated Claimant’s 

physical condition and concluded that she did not have the alleged additional conditions. 

They also concluded that she was fully recovered from the recognized.  

Employer was free to submit this evidence, and the WCJ was free to consider this 

evidence that the claimant did not object to on relevancy grounds. 

• The fact claimant was on notice that the employer’s expert opined claimant was 

recovered and testified as such served as an exception to the general rule that to change 

the character of the claimant’s disability, the employer must file a petition specifically 

requesting the relief sought.  

 

Cola Greco v. WCAB (Vanguard Group Inc.), No. 788 C.D. 2019 (Decision by Judge 

Leavitt, May 14, 2020) 5/20 
 

REINSTATEMENT 

 

• Upon filing a Petition for Reinstatement, where claimant’s compensation had been 

suspended because he was found to have wrongly refused a job offer during prior 

litigation, the Claimant had the burden to demonstrate through the pendency of the 

reinstatement proceeding a change in his condition such that he could no longer perform 

the job(s) offered to him which served as the basis for the earlier suspension. 

 

Thus, the burden was on Claimant to demonstrate that he was disabled for the period in 

question. 

• A reinstatement petition may be prompted by a number of circumstances. Because every 

reinstatement is different, the claimant’s burden of proof will be different. 

If a claimant seeks a reinstatement of benefits following a suspension, there remains a 

presumption that the work-related injury has not fully resolved. In a suspension, the 
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claimant’s work injury, although not fully resolved, does not adversely affect his ability 

to work. Thus, when petitioning for reinstatement the claimant is not required to produce 

medical evidence on the cause of his disability.  

However, the claimant must establish that his earning power is once again adversely 

affected and that it is the same disability for which he initially received WC benefits. 

Tyson Shared Services, Inc. v. WCAB (Perez), No. 1048 C.D. 2019 (Decision by Judge 

Covey, February 3, 2020) 2/20 

 

• Protz II, which held the former IRE provision unconstitutional in its entirety, applies to 

cases in active litigation when the Supreme Court issued its decision or where a 

reinstatement petition is filed within three years of the most recent compensation 

payment in accordance with Section 413(a) of the Act.  

 

Therefore, claimant’s Petition for Reinstatement was barred by Section 413(a) where the 

IRE using the Fifth Edition of the AMA Guides was performed on May 5, 2004, the 500 

weeks ran on December 3, 2013 and the claimant’s Petition for Reinstatement was not 

filed until October 17, 2017, which was filed 4 years after the 500 weeks ran on the IRE.   

This is because the time bar in Section 413(a) operates as a statute of repose. 

Accordingly, once three years have passed since the most recent payment of 

compensation the claimant’s right to benefits is extinguished 

In this matter, Claimant’s statutory right to total disability compensation had been 

extinguished at the point in time that she filed her reinstatement petition. To allow 

claimant to resuscitate her right to disability compensation would violate Section 413(a) 

of the Act. Although, Protz II rendered former Section 306(a.2) of the Act void ab initio, 

it does not follow that the Pennsylvania Supreme Court intended its ruling in Protz II to 

be given a fully retroactive effect or to nullify the statute of repose in Section 413(a) of 

the Act. 

Weidenhammer v. WCAB (Albright College), No. 546 C.D. 2019 (Decision by Judge 

Leavitt, May 14, 2020) 5/20 

 

RETIREMENT 

 

• The WCJ did not commit an error by, upon granting the claimant’s Claim Petition 

suspending the claimant’s compensation at a certain date based upon her finding that the 

claimant had voluntarily removed himself from the workforce where the claimant 

testified following his work injury he became a stay at home father and his wife when 

back to work but he was able to perform modified duty and he would look for modified 

work but for his childcare duties.  
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In this matter Claimant unequivocally testified that he had stopped looking for work, in 

part due to his shoulder condition and in part due to the economics of his personal 

situation. 

Because Claimant acknowledged that there was work he could do, but he chose not to 

pursue it due to personal financial considerations, Employer was not required to present 

evidence of available work within Claimant’s restrictions or expert testimony regarding 

Claimant’s earning power. 

This is because in order to prove the claimant voluntarily removed himself from the 

workforce the employer is not required to show that a claimant does not intend to 

continue to work. Rather, an employer only has to prove that, although claimant may be 

forced to retire from his time-of-injury job due to his work-related injury, he was not 

disabled from other types of work. 

• Disability benefits must be suspended when a claimant voluntarily leaves the labor 

market upon retirement. The mere possibility that a retired worker may, at some future 

time, seek employment does not transform a voluntary retirement from the labor market 

into a continuing compensable disability. An employer should not be required to show 

that a claimant has no intention of continuing to work; such a burden of proof would be 

prohibitive. For disability compensation to continue following retirement, a claimant 

must show that he is seeking employment after retirement or that he was forced into 

retirement because of his work-related injury. 

 

• There may be circumstances where a claimant may be forced to retire from his or her 

time-of-injury job due to a work-related injury but may not be disabled from other types 

of work. In that situation, the claimant must show that he or she has not voluntarily 

withdrawn from the entire labor market and is open to employment within his or her 

physical capabilities in order to be entitled to benefits under the Act. 

 

• If the employer produces sufficient evidence to support a finding that the claimant has 

voluntarily left the workforce, then the burden shifts to the claimant to show that there in 

fact has been a compensable loss of earning power. 

 

Conversely, if the employer fails to present sufficient evidence to show that the claimant 

has retired, then the employer must proceed as in any other case involving a proposed 

modification or suspension of benefits. 

 

Philips Respironics v. WCAB (Mika), No. 1317 C.D. 2019 ( Decision by Judge Covey, 

May 22, 2020) 5/20 
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RETROACTIVITY  

 

• Protz II, which held the former IRE provision unconstitutional in its entirety, applies to 

cases in active litigation when the Supreme Court issued its decision or where a 

reinstatement petition is filed within three years of the most recent compensation 

payment in accordance with Section 413(a) of the Act.  

 

Therefore, claimant’s Petition for Reinstatement was barred by Section 413(a) where the 

IRE using the Fifth Edition of the AMA Guides was performed on May 5, 2004, the 500 

weeks ran on December 3, 2013 and the claimant’s Petition for Reinstatement was not 

filed until October 17, 2017, which was filed 4 years after the 500 weeks ran on the IRE.   

This is because the time bar in Section 413(a) operates as a statute of repose. 

Accordingly, once three years have passed since the most recent payment of 

compensation the claimant’s right to benefits is extinguished 

In this matter, Claimant’s statutory right to total disability compensation had been 

extinguished at the point in time that she filed her reinstatement petition. To allow 

claimant to resuscitate her right to disability compensation would violate Section 413(a) 

of the Act. Although, Protz II rendered former Section 306(a.2) of the Act void ab initio, 

it does not follow that the Pennsylvania Supreme Court intended its ruling in Protz II to 

be given a fully retroactive effect or to nullify the statute of repose in Section 413(a) of 

the Act. 

• The following four principles govern the implementation of a new rule of law per the 

Pennsylvania Supreme Court decision of  Blackwell v. State Ethics Commission, 589 

A.2d 1094 (Pa. 1991) (Blackwell III).  

 

First, the court can apply the new rule only to future litigants, not even to the 

parties in the case that occasioned the announcement of the new law. The Court 

termed this application “purely prospective.”  

Second, the court can apply the new rule only to the parties to the case in which 

the new rule is announced.  

Third, the court can apply the new rule to all parties in all cases still pending at 

the time it is announced.  

Fourth, the court can apply the new rule in what it termed a “fully retroactive” 

way. Under this fourth choice, the new rule is applied to the case in which it is 

announced, to all cases pending at the time the new rule is announced, and to 

cases which are final at the time the new rule is announced. Fully retroactive 

application relates back to and gives a previous transaction a legal effect different 

from that which it had under the law in effect when it transpired. 
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In determining the “question of the retroactivity or nonretroactivity of a new decision[,]” 

our Supreme Court has approved “a three-factor standard” to consider: 

(1) the purpose to be served by the new rule, (2) the extent of the reliance on the 

old rule, and (3) the effect on the administration of justice by the retroactive 

application of the new rule. 

As a general rule, Pennsylvania courts apply the law that is in effect at the time the case 

is decided, i.e., the above-listed third application.  

Weidenhammer v. WCAB (Albright College), No. 546 C.D. 2019 (Decision by Judge 

Leavitt, May 14, 2020) 5/20 

 

• The new IRE provision set forth by section 306(a.3) constituted a substantive change in 

the law and cannot be applied retroactively because it lacks express legislative language 

providing for retroactive application. 

 

 This was true even in this case where the IRE performed in 2013 utilized the AMA 6th 

Edition of otherwise complied with the IRE requirements set forth by the new IRE 

provision set forth by section 306(a.3).  

 

• Under Act 111/ 306(a.3), Employer would receive credit for the 104 weeks of total 

disability it previously paid Claimant before Employer issued its Notice of Change of 

Workers’ Compensation Disability Status on June 13, 2013 per the prior IRE, changing 

Claimant’s disability status to partial under the now invalidated Section 306(a.2) based 

on the May 22, 2013 IRE.  

 

Because Claimant had already received 104 weeks of total disability benefits, under 

Section 306(a.3)(1), Employer may seek a new IRE. Should Employer choose to obtain a 

new IRE that utilizes the Sixth Edition of the Guides and yields an impairment rating of 

less than 35%, Employer could then change Claimant’s disability status back to partial by 

following the process set forth in Section 306(a.3). 

 

Assuming the change in status is either not appealed or upheld on appeal, Employer 

would be entitled to credit for the weeks of partial disability benefits paid between May 

22, 2013, when Employer obtained the first IRE and changed Claimant’s benefits to 

partial disability, and September 8, 2017, when Claimant filed his Petition. Employer 

would be liable for 500 weeks of partial disability compensation less the number of 

weeks of partial disability it previously paid. 

 

• Statutes must be given prospective effect only, unless the statute includes clear language 

to the contrary.  
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An exception to this rule is where the statute is merely procedural and does not alter any 

substantive rights, in which case it may be retroactively applied, irrespective of whether 

the statutory amendment includes an express retroactivity clause. 

 

A substantive right is implicated when the retroactive application of a statute imposes 

new legal burdens on past transactions or occurrences. On the other hand, procedural 

statutes establish the method for enforcing a right, but have no bearing on whether a 

claimant has a legal entitlement to relief under the facts as they exist in a particular case. 

 

Rose Corporation v. WCAB (Espada) No. 661 C.D. 2019 (Decision by Judge Cohn 

Jubelirer, August 17, 2020) 8/20 

 

SEASONAL EMPLOYMENT 

 

• Seasonal occupations logically are those vocations which cannot, from their very nature, 

be continuous or carried on throughout the year, but only during fixed portions of it. The 

inquiry centers on the character of the work rather than the period during which the 

business is open. 

 

• The claimant, an NFL Football Player was not a seasonal employee for the purposes of 

calculating his pre-injury average weekly wage under Section 309 based upon the terms 

of claimant’s contract that required he perform tasks during periods outside the football 

season. This was despite the fact he was only paid during the football season. 

 

The pertinent part of the contract included: 

 

➢ A lack of seasonal limitations with respect to performance of Claimant’s 

obligations, which  indicated that Claimant’s employment was not seasonal. 

➢ A limitation on Claimant’s ability to play football outside his employment, which 

was an indication that Claimant’s employment is not seasonal. 

➢ Although the claimant received compensation only after playing in a regular 

season game and, thereafter, was only compensated during the regular season,  the 

Contract made it clear that Employer would pay Claimant a yearly salary in 

exchange for performance of all obligations under the Contract, which includes 

media appearances, performance of which was not limited to the regular football 

season.  

 

The fact that compensation was received only throughout the regular season did 

not limit players’ obligations to the regular season; especially where, as here, 

players were explicitly paid for performance of all obligations under the Contract. 

 

Therefore, the WCJ did not make an error of law by calculating the claimant’s pre-injury 

average weekly wage pursuant Section 309(c) of the Act. 309(c ) provides: 
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If at the time of the injury the wages are fixed by the year, the average weekly 

wage shall be the yearly wage so fixed divided by fifty-two; 

 

Pittsburgh Steelers Sports, Inc. v. WCAB (Trucks), No. 1257 C.D. 2018 (Decision by 

Judge Brobson, January 3, 2020) 1/20 

 

 

STATUTORY CONSTRUCTION ACT 

 

• Consistent with the Section 1908 of the Statutory Construction Act of 1972, claimant 

gave timely notice of her injury where she gave notice 121 days following the injury 

because the 120th day fell on a Sunday.  

 

Section 1908 of the Statutory Construction Act of 1972 requires the omission of a 

Saturday or Sunday when calculating the 120-day notice period set forth in Section 311 

of the Act. Section 1908 of the Statutory Construction Act of 1972 states in pertinent 

part: 

When any period of time is referred to in any statute, such period in all cases, 

except as otherwise provided in section 1909 of this title (relating to publication 

for successive weeks) and section 1910 of this title (relating to computation of 

months) shall be so computed as to exclude the first and include the last day of 

such period. Whenever the last day of any such period shall fall on Saturday or 

Sunday, or any day made a legal holiday by the laws of this Commonwealth or of 

the United States, such day shall be omitted from the computation. 

• The General Assembly has directed that all time periods stated in any statute must be 

construed in accordance with Section 1908 of the Statutory Construction Act of 1972. 

It was therefore not relevant that the claimant, who was a nurse,  worked Saturdays and 

Sundays and could have given notice on a Saturday or Sunday. The legislature could have 

stated in Section 311 of the Act that notice of a work injury had to be given on a Sunday 

if the employer is open for business that day but it not. 

Holy Redeemer Health Systems v. WCAB(Figueroa), No. 372 C.D. 2020 (Decision by 

Judge Leavitt December 31, 2020) 12/20 

STATUTE OF LIMITATIONS  

• Section 315 is a statute of repose which states that a claim petition brought under the Act 

must be filed within three years from the date of injury. Section 315 may be tolled where 

a claimant demonstrates (1) the injury was work-related, and (2) the employer made 

payments for medical expenses with the intent that they be in lieu of workers’ 

compensation. 
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There is a two part test to determine if a payment of medical expenses qualifies as a 

payment of compensation: 

A claimant must  establish that (1) the injury was work-related, and (2) that the payments 

were made with the intent that they be “in lieu of workers compensation.”  

Payments are considered to be “in lieu of compensation,” and will toll the repose period 

if they are voluntary or informal, apart from the Act, and paid with the intent to 

compensate for a work-related injury. 

The claimant cannot meet his or her burden by showing that payments of expenses have 

been made but must adduce additional evidence as to the employer’s intent in making the 

payments.  

The employer may rebut the claimant’s evidence by demonstrating, for example, that the 

injury was not work-related, or that the payments were not made in lieu of workers’ 

compensation. 

In this matter employer did not toll the statute of  where Claimant alleged a work injury 

on May 15, 2014, employer issued a Medical-Only Notice of Temporary Compensation 

Payable on June 4, 2014, issued a Notice Stopping and Denial on July 31, 2014 and then 

paid a medical bill on August 12, 2014, for treatment rendered on July 24, 2014, which 

was prior to issuance of the Denial.  

This is because the record did not reflect a single instance where Employer paid wage 

loss benefits. Instead, Employer issued a Medical-Only NTCP agreeing only to pay the 

medical expenses associated with Claimant’s injuries. Thus, Employer here made its 

intent expressly clear that it would pay Claimant’s medical expenses but accepted no 

liability for wage-loss benefits. 

It was significant that the medical bill that Employer paid for treatment rendered on July 

24, 2014, was for treatment prior to Employer’s issuance of the NCD, which further 

supported the conclusion that Employer intended only to pay for medical treatment that 

was rendered during the time the Medical-Only NTCP was in effect 

Dickerson v. WCAB (A Second Chance Inc.), No. 1218 C.D. 2019 (Decision by Judge 

McCullough, April 15, 2020, ordered published June 8, 2020) 6/20 

 

SUBROGATION 

 

• The Employer’s  Commercial Hull Policy that paid “maintenance and cure” benefits, 

which included hospital, medical or other expenses,  to Claimant was not entitled to 

subrogate against the employer, who was not insured for workers’ compensation, where 

the claimant slipped and fell on property owned by the employer because Insurer is 

unable to subrogate its own insured. It is well-settled that an insurer cannot subrogate 

against its own insured. 
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This is because subrogation can arise only with respect to the rights of an insured against 

third persons to whom the insurer owes no duty 

Arlet v. WCAB (Commonwealth of Pennsylvania, Department of Labor and Industry, 

Bureau of Workers’ Compensation), No. 1722 C.D. 2018 (Decision by Judge Wojcik, July 29, 

2020) 7/20 

 

TERMINATION PETITION 

• The WCJ did not commit an error of law by terminating claimant’s testimony in the 

absence of the employer filing a Petition for Termination where the claimant filed a 

Petition to Review and the employer, upon defending against it, obtained an IME that 

opine claimant was fully recovered from her work injury, provided the report to counsel, 

and relied upon the IME experts testimony upon defending against the claimant’s Petition 

to Review. By being aware of employer’s medical experts’ opinion that claimant had a 

full and fair opportunity to defend against the allegation of full recovery. 

 

This is because a WCJ has authority to suspend/terminate a claimant’s benefits in the 

absence of a formal petition where doing so would not be prejudicial to the claimant, i.e., 

the claimant is put on notice that a suspension/termination is possible and is given the 

opportunity to defend against it.  

Whether the claimant has adequate notice depends on the totality of the circumstances of 

a particular case. This includes the procedural history, the factual history, the nature of 

the claimant’s petition, and the nature of the employer’s response to the claimant’s 

petition. 

In determining whether a claimant has adequate notice, the petition before the WCJ must 

generally raise an issue of the claimant’s recovery or a similar inquiry, such as the extent 

of the claimant’s disability. 

In this matter claimant was on notice that the employer was seeking a termination where 

the employers medical expert issued an Affidavit of Claimant’s full recovery  and in 

response Claimant filed two Petitions to Review to “correct” the description of the work 

injury in the NCP to add CRPS and other medical. 

By filing two review petitions to correct the NCP to add new injuries Claimant took on 

the burden of proving that her work injury was not solely that what was on the NCP. In 

defending against Claimant’s review petition, Employer’s experts evaluated Claimant’s 

physical condition and concluded that she did not have the alleged additional conditions. 

They also concluded that she was fully recovered from the recognized.  

Employer was free to submit this evidence, and the WCJ was free to consider this 

evidence that the claimant did not object to on relevancy grounds. 
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• The fact claimant was on notice that the employer’s expert opined claimant was 

recovered and testified as such served as an exception to the general rule that to change 

the character of the claimant’s disability, the employer must file a petition specifically 

requesting the relief sought.  

 

• The WCJ did not commit an error by granting employer’s Petition Seeking Review of an 

UR Determination where the treatment in question (ketamine drip procedures) were 

rendered after the date the WCJ found the claimant to be recovered. 

 

A treatment is not reasonable and necessary if it is rendered to a person whose work 

injury has fully resolved. 

Cola Greco v. WCAB (Vanguard Group Inc.), No. 788 C.D. 2019 (Decision by Judge 

Leavitt, May 14, 2020) 5/20 

 

 

UTILIZATION REVIEW 

 

• The Employer’s UR Request regarding the reasonableness and necessity of Claimant’s 

continued stay at the Long-Term Acute Care facility (LTAC) was not prohibited by 

Section 127.406(b) of the Department’s Regulations and should have been referred for an 

UR determination.  

 

The Bureaus twice erroneous rejection of the Employer’s requests on the basis that  

“treatment to be reviewed is not a healthcare service . . . . Determining where the 

healthcare service is being provided cannot be determined by a reviewer” .  

This meant that the URO never conducted an UR with respect to the reasonableness or 

necessity of Claimant’s LTAC facility stay, and therefore the WCJ did not have 

jurisdiction to render a decision on that substantive issue.  

This required that the WCJ remand the issue to the Bureau with direction that the Bureau 

refer Employer’s request to a URO. 

• The employer’s third UR request that attempted to cure the prior two rejected UR’s by 

seeking UR review of the treatment of the specific providers and then, after the UR’s 

were unfavorable to the employer, raise the issue pertaining to treatment at a LTAC 

before the WCJ, did not cure the defect that the URO never actually reasonableness and 

necessity of continued stay at the Long-Term Acute Care facility. This is despite that fact 

that the WCJ has de novo review. 

 

It is true that strictness of pleadings in WC proceedings is not required if one party 

effectively puts the adverse party on notice as to the theory of relief that it is seeking. It is 

also true that the WCJ has jurisdiction to address “any alleged technical deficiency or 
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irregularity in the UR process, however;  because the Bureau erroneously declined to 

refer the request to a URO to specifically address the reasonableness or necessity of 

Claimant’s LTAC facility stay, the WCJ should have directed the Bureau to do so. 

 

This is consistent with the Commonwealth decision of City. of Allegheny v. WCAB 

(Geisler), 875 A.2d 1222, (Pa. Cmwlth. 2005) that held neither a WCJ nor the Board has 

jurisdiction to determine the reasonableness of medical treatment unless and until a report 

is issued and the URO issues a determination. Parties may not, even by stipulation, agree 

to bypass UR and proceed directly to a hearing before a WCJ. 

 

Burgess v. WCAB (Patterson-UTI Drilling Company LLC), No. 778 C.D. 2019 

(Decision by Judge Covey, May 1, 2020) 5/20 
 

 

• The WCJ did not commit an error by granting employer’s Petition Seeking Review of an 

UR Determination where the treatment in question (ketamine drip procedures) were 

rendered after the date the WCJ found the claimant to be recovered. 

 

A treatment is not reasonable and necessary if it is rendered to a person whose work 

injury has fully resolved. 

Cola Greco v. WCAB (Vanguard Group Inc.), No. 788 C.D. 2019 (Decision by Judge 

Leavitt, May 14, 2020) 5/20 
 

• The Pennsylvania Supreme Court grants Allocator to Petitioner’s Petition for Allowance 

of Appeal limited to the following issues: 

 

1) Did the Commonwealth Court exceed the scope of its authority and substitute 

its judgment for that of the Pennsylvania Legislature when it promulgated a new 

rule which mandates non-healthcare providers are entities with standing and the 

right to intervene in the Workers’ Compensation Act’s Utilization Review 

process? 

 

(2) Did the Commonwealth Court err when it gave non-healthcare providers via 

the right to void at any time, a Utilization Review Determination regarding the 

reasonableness and necessity of the care of the physician who wrote the 

prescription which led to the non-healthcare provider providing a good or service 

to the injured worker? 

 

• It will recalled that the Commonwealth Court had held that where Utilization Review  

Request is filed by an employer, insurer, or an employee and litigated after the date of 

this Commonwealth Court’s decision, which was  dated December 12, 2019,  a provider 

such as a pharmacy, testing facility or provider of medical supplies must be afforded 

notice and an opportunity to establish a right to intervene in the Utilization Review under 
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the usual standards for allowing intervention although that  provider is not a “health care 

provider” as defined in the Act. 

 

The Commonwealth Court rationalized that Section 306(f.1)(6) of the Act provides that a 

UR  may be requested only by or on behalf of the employer, insurer, or the employee, 

which precludes the filing of a UR  by affected entities such as a pharmacy, which means 

an unfavorable decision will result in a violation of due process rights if that entity files a 

subsequent Fee Review addressing the same treatment that is the subject of the 

Utilization Review. 

The Commonwealth Court felt that the right to intervention in the UR process would 

resolve the due process issues for providers, such as a Pharmacy, that are precluded from 

participating in the UR process but nonetheless are bound by the results that follow them 

to the fee review process. 

• It will be recalled that under Section 306(f.1)(5) of the Act upon filing a fee review, a 

provider may challenge only the amount and the timeliness of the payment from the 

insurer or the employer. 

 

Accordingly, the provider may initiate only an action disputing the amount or timeliness 

of payment under Section 306(f.1)(5) but not one challenging the reasonableness or 

necessity of treatment under Section 306(f.1)(6). 

 Keystone Rx LLC  v. Bureau of Workers' Compensation Fee Review Hearing Office 

(Comp services Inc./AmeriHealth Casualty Services) No. 93 EAL 2020 (PER CURIAM, 

September 1, 2020) 9/20 

VOLUNTARY REMOVAL FROM WORKFORCE 

 

• The WCJ did not commit an error by, upon granting the claimant’s Claim Petition 

suspending the claimant’s compensation at a certain date based upon her finding that the 

claimant had voluntarily removed himself from the workforce where the claimant 

testified following his work injury he became a stay at home father and his wife when 

back to work but he was able to perform modified duty and he would look for modified 

work but for his childcare duties.  

 

In this matter Claimant unequivocally testified that he had stopped looking for work, in 

part due to his shoulder condition and in part due to the economics of his personal 

situation. 

Because Claimant acknowledged that there was work he could do, but he chose not to 

pursue it due to personal financial considerations, Employer was not required to present 

evidence of available work within Claimant’s restrictions or expert testimony regarding 

Claimant’s earning power. 
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This is because in order to prove the claimant voluntarily removed himself from the 

workforce the employer is not required to show that a claimant does not intend to 

continue to work. Rather, an employer only has to prove that, although claimant may be 

forced to retire from his time-of-injury job due to his work-related injury, he was not 

disabled from other types of work. 

• Disability benefits must be suspended when a claimant voluntarily leaves the labor 

market upon retirement. The mere possibility that a retired worker may, at some future 

time, seek employment does not transform a voluntary retirement from the labor market 

into a continuing compensable disability. An employer should not be required to show 

that a claimant has no intention of continuing to work; such a burden of proof would be 

prohibitive. For disability compensation to continue following retirement, a claimant 

must show that he is seeking employment after retirement or that he was forced into 

retirement because of his work-related injury. 

 

• There may be circumstances where a claimant may be forced to retire from his or her 

time-of-injury job due to a work-related injury but may not be disabled from other types 

of work. In that situation, the claimant must show that he or she has not voluntarily 

withdrawn from the entire labor market and is open to employment within his or her 

physical capabilities in order to be entitled to benefits under the Act. 

 

• If the employer produces sufficient evidence to support a finding that the claimant has 

voluntarily left the workforce, then the burden shifts to the claimant to show that there in 

fact has been a compensable loss of earning power. 

 

Conversely, if the employer fails to present sufficient evidence to show that the claimant 

has retired, then the employer must proceed as in any other case involving a proposed 

modification or suspension of benefits. 

 

Philips Respironics v. WCAB (Mika), No. 1317 C.D. 2019 ( Decision by Judge Covey, 

May 22, 2020) 5/20 
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