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If you had told me, thirteen years 

ago, that in 2021 I would be the 

Chair of the Probate and Trust Law 

Section of the Philadelphia Bar 

Association, I would have been 

highly amused.  Then a seventh year 

associate,  I had not delved into the 

Section’s activities much beyond 

attending quarterly meetings when I 

was asked to serve on the Executive 

Committee as a “Chancellor’s 

Designee”.  I had four young boys 

at home, lots of work to do, and 

much to learn—and although I 

was assured that it would not be 

an onerous time commitment, 

I remember attending the first 

meeting and wondering what I was 

getting myself into.  

Looking back, I needn’t have 

worried.  Although at the time (and 

even now) it was difficult to spend 

time away from my family and my 

practice, the investment of time and 

effort has been more than returned 

to me in an enriched understanding 

of all corners of our substantive 

practice, and in deepened 

relationships with practitioners all 

across the city.  That first term on 

the Executive Committee led me 

to the Publications Committee, a 

return to the Executive Committee, 

and along the way, an in-depth tour 

of the amazing work our Section 

accomplishes.  

I have found, in my years of active 

involvement with the Section, that 

we have a group of extremely 

committed executive committee 

members and committee chairs 

who are the real engines of 

the Section.  Descriptions of 

the committees and contact 

information for the committee chairs 

may be found on the Section’s 

website at Probate and Trust Law 

Section (philadelphiabar.org) on 

the right hand side of the page.  

Notwithstanding my involvement 

with the Section over the years, it 

was not until I became an officer 

that I realized the dedication and 

energy with which our committee 

chairs and committee members 

tackle their roles.  While impossible 

to detail all of the amazing work out 

committees have done, I’d like to 

highlight a few observations from 

recent months.  
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digital assets, and to educate the 

Section on these topics. 

The Rules and Practice Committee, 

co-chaired by Neal Wiley and 

Franca Tavella, has been very busy.  

Not only have they provided key 

guidance for practicing during this 

pandemic (see, e.g., the useful 

table in the Practice Tips section of 

this Newsletter) but they also are 

completing a complete update of 

the “Green Book” (a comprehensive 

resource that provides samples and 

forms for use before the Register of 

Wills of Philadelphia County, and 

the Court of Common Pleas of 

Philadelphia County, Orphans’ Court 

Division).  The new version is slated 

for release later this year, and of 

course will be announced in a later 

issue of this newsletter.  

The Fiduciary Litigation and 

Alternative Dispute Resolution 

Committee, chaired by Brad 

Terebelo and Adam Gusdorff, tracks 

all of the latest developments in 

Pennsylvania probate and trust 

jurisprudence.  Each month they 

meet to discuss and analyze recent 

fiduciary litigation cases in a way 

that is informative, intellectual and 

collegial.  This Committee has also 

hosted Orphans’ Court judges 

who have provided guidance for 

practitioners concerning practicing 

before the Orphans’ Court during 

the pandemic.  Participating in 

these meetings will make you a 

better lawyer.

The Education Committee, chaired 

by Amy Quigg and Devin Fox, is 

charged with developing three 

“quarterly” (yes, like a hockey 

game) programs.  The committee 

must come up with programs that 

are timely, relevant and diverse in 

subject matter.  That is no easy feat.  

Time and time again, they deliver.  

The March program was a well-

received program on guardianships, 

and the June program will be a very 

timely program on planning in 2021, 

with emphasis not only on the likely 

upcoming tax changes, but also 

on the challenges associated with 

COVID restrictions.

The substantive programs 

developed by the Education 

Committee are not the only 

programs the Section provides, 

however.  Almost all of the 

Committees seek out opportunities 

to provide substantive content 

(and CLE credit, where possible).  

A great example is the work 

of the Technology Committee, 

chaired by Karen “Kim” Fahrner.  

The Committee has presented 

extremely timely programs on 

remote notarization, clearing up 

much confusion at a time that many 

of us were looking for solutions to 

pandemic-related complications 

with executing estate planning 

documents.  The Technology 

Committee is also collaborating with 

the Legislative Committee to shape 

legislation on entirely new areas of 

probate and trust law practice, such 

as electronic wills and planning with 

REPORT OF THE CHAIR, CONTINUED

Brian Gilboy and Elizabeth Roberts 

(and Bob Maxwell before her) 

co-chair the Tax Committee, which 

provides the in depth and current 

information about state and federal 

tax laws that impact practitioners.  

Last year, the Tax Committee’s 

popular annual meeting with 

officials from the Pennsylvania 

Department of Revenue was offered 

with CLE credit.  The annual program 

is always well attended, but last 

year the virtual format expanded its 

reach.

There are many more stories to tell 

of the work our committees do, and 

they cannot all be told here.  As a 

Section, we continue to do amazing 

things, even in the face of a global 

pandemic.  If you are not already 

involved in the Section, we hope 

you will join us in some way, shape 

or form.  Dip your toe in the water 

and participate in a committee 

meeting or two to see which one 

might be a good fit for you to join.  I 

promise that you will get more out of 

it than you put in, and we all will be 

better for it.
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SENIORLAW CENTER LAUNCHES ACCESS TO JUSTICE IN GUARDIANSHIP 
PROJECT WITH INDEPENDENCE FOUNDATION SUPPORT
BY VALERIE L. SNOW, ESQUIRE, INDEPENDENCE FOUNDATION FELLOW | SENIORLAW CENTER 

In the arena of civil law, few legal 

arrangements are more drastic 

than that of adult guardianship. 

More than three decades have 

passed since the breakthrough 

1987 Associated Press series 

condemning the nation’s 

overburdened and underfunded 

guardianship systems for their 

lack of due process protections 

and failure to protect older and 

vulnerable people from the 

abuse, neglect, and exploitation 

of guardians.1  Pennsylvania has 

made substantial progress in that 

time, yet much work remains. 

Under the leadership of Executive 

Director Karen C. Buck, Esq., who 

sits on the Pennsylvania Supreme 

Court’s Advisory Council on Elder 

Justice in the Courts, SeniorLAW 

Center continues to work with 

partners in the legal, medical, 

academic, and social services 

communities to envision a better 

approach to guardianship in 

Pennsylvania. I am proud to say 

that now, with the support of the 

Independence Foundation, I have 

the privilege of piloting SeniorLAW 

Center’s guardianship defense 

project and of participating 

in ongoing discussions about 

guardianship reform and justice for 

older adults.

My arrival at SeniorLAW Center in 

October 2020 was almost two years 

in the making, but my interest in 

issues affecting older adults began 

long before. I grew up forming 

important, long-term relationships 

with older people in my life. I 

also saw advance planning and 

long-term care arrangements in 

action as my mom cared for her 

mother, who had Alzheimer’s, 

and her grandmother, whom we 

saw often and who remained 

sharp for most of her 106 years. 

As a child, it was amazing to hear 

that my great-grandmother lived 

in the same house where I visited 

her for 94 years, and that she 

remembered visiting the Capitol 

Building in Washington, D.C. as 

a young girl when she heard the 

breaking news about the Titanic 

sinking. After volunteering in a 

nursing home’s memory care unit 

during high school, the impacts of 

cognitive decline hit even closer 

to home when my late dad was 

diagnosed with a rare progressive 

frontotemporal dementia at 

age 58. These early experiences 

have always helped me to see 

beyond one-dimensional ageist 

or paternalistic stereotypes and 

to respect older persons’ dignity, 

autonomy, lifestyle, and wishes as 

much as possible – recognizing, of 

course, the importance of physical 

and financial safety.

After I interned with SeniorLAW 

Center as a student at the University 

of Pennsylvania Carey Law School, 

we collaborated to put together 

a post-graduate fellowship 

proposal addressing an area in 

which SeniorLAW Center has long 

identified an unmet need: free 

legal services for low-income older 

Philadelphians facing guardianship 

proceedings or experiencing abuse, 

exploitation, or other problems in 

an existing guardianship. Thanks 

to the Independence Foundation, 

a dedicated champion of new 

lawyers launching legal aid careers, 

I am excited to be in the early 

stages of my two-year fellowship 

project: “Access to Justice in 

Guardianship.” 

The project has three main 

components: legal advice and 

representation, advocacy for 

systemic change, and outreach to 

the community. I provide advice, 

information, and referrals for 

seniors throughout the 67 counties 

of the Commonwealth who call 
1  https://apnews.com/article/1198f64bb05d9c1ec690035983c02f9f
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continued on page 5

the SeniorLAW Helpline (1-877-

727-7529 outside of Philadelphia 

or 215-988-1242 in Philadelphia) 

with questions implicating 

guardianship or its alternatives. 

I will also represent Alleged 

Incapacitated Persons (AIPs) age 

60 or older facing guardianship 

petitions in Philadelphia as well as 

Incapacitated Persons (IPs) age 

60 or older experiencing problems 

in the guardianship or seeking 

to restore rights in Philadelphia. 

Recognizing that guardianship 

should be a mechanism of last 

resort, this project is committed 

to counseling clients and assisting 

them in implementing one or 

more less restrictive alternatives to 

guardianship whenever possible. 

Such alternatives include financial 

and healthcare powers of attorney, 

advance directives, and supported 

decision-making arrangements 

when sufficient capacity exists, as 

well as health care representatives 

and Social Security representative 

payees or VA fiduciaries. As in 

the other projects of SeniorLAW 

Center, we will take a holistic 

approach, evaluating non-legal 

factors that could create obstacles 

to independence for the older 

person or affect capacity, such as 

medication, fluctuating medical 

conditions, and lack of accessibility 

accommodations or supportive 

services. All SeniorLAW Center 

services are free.

The second prong of my project 

also has a broader impact in mind: 

identifying systemic issues and 

advocating for policy change. 

Although observing on-the-

ground patterns as an advocate 

is important, that knowledge is 

most valuable when leveraged 

strategically to effect change. As 

the number of adults over age 65 

in the U.S. is expected to double 

in the next thirty years,2 and up 

to one-quarter of this population 

is estimated to have some level 

of cognitive impairment,3 the 

temptation to resort to guardianship 

is likely to increase. In Pennsylvania 

specifically, over half of the 

estimated 18,400 adults living 

under guardianship are over 60.4 

In a state whose aging population 

has grown over 20 times faster 

in the past decade than the 

general population,5 older adult 

guardianship is an issue that will 

increasingly demand the attention 

of lawyers, healthcare providers, 

and policymakers. 

One of the most important 

guardianship reform efforts directed 

at state legislators is to pass a 

statutory right to counsel for all 

AIPs. In Pennsylvania currently, 

there is no automatic right to 

counsel – it must be requested, 

or the judge may make an 

independent decision to appoint. 

In a proceeding involving a person 

alleged to lack the ability to make 

his or her own decisions, with the 

potential to strip away virtually 

all legal rights and fundamental 

freedoms, it is imperative that 

counsel be appointed in all cases. 

Criminal defendants and persons 

facing involuntary commitment 

are entitled to that basic right, 

and AIPs should be, too. Just last 

month, the Washington Post’s 

Editorial Board persuasively argued 

for increased representation in 

high-stakes civil matters, including 

eviction and foreclosure, forfeiture 

of parental rights, and, of course, 

guardianship.6 As of August 2020, 19 

2  https://www.nih.gov/news-events/news-releases/worlds-older-population-grows-dramatically

3  https://www.washingtonpost.com/national/health-science/research-shows-that-the-prevalence-of-dementia-has-fallen-in-the-united-
states/2018/06/15/636d61ac-6fd1-11e8-bf86-a2351b5ece99_story.html

4 https://www.spotlightpa.org/news/2020/03/pennsylvania-supreme-court-guardianship-seniors/

5 https://pasdc.hbg.psu.edu/Data/Research-Briefs/PA-Population-Estimates

6    https://www.washingtonpost.com/opinions/2021/02/26/noncriminal-cases-right-to-lawyer-representation/
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ACCESS TO JUSTICE IN GUARDIANSHIP PROJECT, CONTINUED

states plus the District of Columbia 

have an automatic right to defense 

counsel (“shall appoint”) enshrined 

in statute.7 This number excludes 

states that automatically appoint 

attorneys to serve as guardians 

ad litem, which is a fundamentally 

different role than defense counsel. 

Apart from the push for right-to-

counsel legislation, SeniorLAW 

Center is also participating in 

discussions about supported 

decision-making arrangements, 

which have seen limited use in 

other states as an alternative to 

guardianship, implementing a Bill of 

Rights for those under and facing 

guardianship, and striving toward 

the long-term goal of creating a 

public guardian agency and/or 

guardianship oversight agency, 

among other important items.

Finally, the community education 

component of my project involves 

developing written materials 

and conducting outreach 

to seniors, caregivers, social 

workers, and stakeholders in the 

medical and legal communities 

to educate on guardianship 

alternatives, guardianship defense 

representation, capacity, and 

related matters. I welcome 

opportunities to partner on 

educational initiatives – for instance, 

I was involved in planning the 

March 2021 section quarterly CLE 

on guardianship alternatives and 

reform, working with the First Judicial 

District’s Elder Justice Committee. 

Another development worth 

mentioning – albeit one which 

involved a tremendous amount of 

planning and collaboration that 

predated my time at SeniorLAW 

Center – is the release in late 2020 

of the Guardianship Bench Book8 

7  https://www.americanbar.org/content/dam/aba/administrative/law_aging/chartrepresentationandinvestigation.pdf

8 http://www.pacourts.us/assets/files/setting-7713/file-10135.pdf?cb=c5ce82/

9 In the past several years, there has been high-profile coverage of exploitation in guardianship. For important national and local investigative 
journalism, see, e.g., https://www.newyorker.com/magazine/2017/10/09/how-the-elderly-lose-their-rights and https://www.inquirer.com/philly/
news/gloria-byars-guardian-philadelphia-orphans-court-frisby-berg-20180330.html; for guardianship in popular culture, see, e.g., https://www.
nytimes.com/article/framing-britney-spears.html and, for a rather sensational feature film, https://www.theguardian.com/film/2021/feb/17/99-of-
the-world-has-no-idea-inside-the-shocking-legal-guardianship-industry. 

created by the Advisory Council 

on Elder Justice in the Courts as a 

comprehensive resource for the 

Pennsylvania judiciary and bar.

I am hopeful that now is an 

auspicious time to begin my legal 

career in the world of guardianship 

defense. If media attention to 

issues surrounding guardianship 

is any indication – from the New 

Yorker and New York Times to 

The Philadelphia Inquirer and The 

Guardian,9 public and legislative 

interest in a long-overlooked 

corner of the law is increasing. I am 

grateful to be among advocates 

ready to parlay that attention into 

meaningful change, and I look 

forward to working with members of 

this Section on shaping the future of 

guardianship in Pennsylvania. 
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Over a Zoom lunch last December, 

a partner at Heckscher, Teillon, 

Terrill & Sager, P.C. told me that 

“everyone has their own Bar exam 

story.” What he meant is that many 

Bar exam takers can look back on 

their testing experience and recall 

a moment of panic when things 

did not go as planned. I have 

heard or read about many such 

stories, including about an exam 

taker who froze while overhearing 

another exam taker get sick 

during testing, an exam taker 

who got stuck in terrible traffic 

and nearly missed a test session, 

an exam taker whose computer 

crashed and who had to speedily 

handwrite an essay session, and 

even an exam taker who gave 

birth on Day 1 of her Bar exam and 

continued on to complete her Bar 

exam on Day 2. 

My own Bar exam story played out 

over several months. It involved 

studying for the Pennsylvania Bar 

Exam during a pandemic, after 

it was delayed twice, and taking 

the first ever remote, paperless, 

three-day Bar exam offered in 

Pennsylvania. The day before the 

second delay was announced, 

I had surgery to place a plate in 

my badly broken collarbone. For 

the next several weeks, I dictated 

my study notes to my laptop 

or typed with one hand. After 

that, I spent many study breaks 

at doctor’s appointments and 

physical therapy. I know that many 

others who took the October 2020 

Pennsylvania Bar Exam faced other 

difficulties of many varieties.  

When the week of the Bar exam 

finally arrived, my test file and 

monitoring file from the first exam 

session on Day 1 uploaded 

quickly. Briefly, I felt relief that I 

might not face any technological 

glitches. After the second session, 

however, I did not receive an 

upload confirmation email 

within 15 minutes, which was 

the timeframe provided by the 

software company. I waited an 

hour before calling tech support to 

check. I was 147 in line to speak to 

an agent and still facing a double 

digit line when I finally received 

the confirmation email over an 

hour later. On Day 3 of the exam, 

my Internet connection was spotty 

and I was initially denied access 

to the exam. When I immediately 

called tech support, I was 37 in line 

to speak to an agent. I eventually 

resolved the issue on my own and 

began the first exam session of that 

day about 15 minutes late. 

I can happily report that, although 

the delays and remote, paperless 

format added significant stress and 

some technological complications 

to my Bar exam experience, 

all of my exam files uploaded 

and I passed the October 2020 

Pennsylvania Bar Exam. I hope 

that feedback from the varying 

experiences of others in preparing 

for and taking a delayed, 

remote exam will inform future 

Pennsylvania Bar examinations. 

BEGINNING YOUR LEGAL CAREER DURING A GLOBAL PANDEMIC

BY MARGARET P. OBERKIRCHER, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C.

BY VALERIE L. SNOW, ESQUIRE, INDEPENDENCE FOUNDATION FELLOW | SENIORLAW CENTER

I am very thankful to work with 

colleagues at SeniorLAW Center 

who have made my transition 

into the profession as smooth as 

possible under the circumstances. 

Although it’s challenging to begin 

a legal career without being able 

to knock on doors for a quick 

question, or establish the same 

level of personal rapport with 

coworkers, clients, and networks, 

I feel that my organization has 

given me the tools to succeed, 

and has done a great job at 

being supportive and thoughtful. 

Joining bar associations and 

listserv discussions and attending 

virtual meetings has also been a 

great way to begin integrating 

into the public interest legal 

community. One upside of virtual 
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BEGINNING YOUR LEGAL CAREER DURING A GLOBAL PANDEMIC, 
CONTINUED

meetings is the ability to squeeze 

an informative meeting into the 

workday when attending in-person 

would have been impossible. 

Admittedly, finishing the last 

semester of law school virtually 

and “graduating” alone on my 

couch was a bit anticlimactic. And 

one of the strangest moments of 

2020, in a year full of them, was 

getting “sworn in” as an attorney 

by a notary public at the local 

UPS store. All the ceremonies were 

canceled and I still needed a 

notary to attest that I recited the 

oath.

Taking the bar exam during a 

global pandemic, however, is 

an event I cannot approach 

with similar humor. The exam was 

delayed not once, but twice, 

and the remote format – while 

seemingly sensible under the 

circumstances – created logistical 

challenges and stress for graduates 

beyond the usual stress of studying 

for the exam. The hardest lot fell 

to graduates without job offers 

who could not realistically obtain 

legal employment until passing 

the increasingly-delayed bar; 

graduates whose circumstances 

forced them to balance studying 

with work and/or care for children, 

parents, or even COVID-afflicted 

family members while everyone’s 

routines and support systems 

collapsed; graduates whose 

employment (and therefore 

their relied-upon paycheck) was 

repeatedly delayed; graduates 

whose skin tones were “too dark” 

for the Artificial Intelligence to 

recognize without blinding levels 

of light; graduates whose medical/

disability accommodations were 

denied or discouraged, like 

the diabetic Pennsylvania test-

taker who was asked if he “still 

needed” his previously-approved 

medical supplies, food, and 

water “since the exam is now 

remote”; graduates who wanted 

to have access to drinking water 

at any point during the 3-day 

exam; graduates who failed or 

withdrew because of technology 

malfunction; and graduates who 

were not given clear answers to 

questions such as, “Will the Artificial 

Intelligence proctoring software 

flag me for ‘cheating’ if I use a 

tissue to blow my nose? – if I look 

away from the screen to rest my 

eyes or to think about an answer? 

– if I fidget because I have ADHD?”

Many already in the legal 

profession were sympathetic to 

the plight of these graduates 

studying at home for four 

months while coping with an 

unpredictable pandemic. Some 

were not. I believe that if the legal 

profession is serious about diversity 

and inclusion, not to mention 

establishing a licensing system that 

actually serves its stated purposes, 

then the bar exam needs to be 

reimagined, if not abolished and 

replaced with a better system. I 

encourage readers to look up the 

racist history of the bar exam, and 

a description of the 1970 Liacouras 

Committee report condemning 

racially exclusionary practices 

then in use by the Pennsylvania 

bar examiners. Thankfully, that 

report spurred drastic change. I 

am hopeful that the experience 

of this past summer will inform 

changes going forward. I look 

forward to working with law 

students and current members of 

the bar – recent and long-standing 

– to continue to advocate for a 

fairer, more equitable, and more 

accessible profession.

The views are the personal opinion 

of the author and not attributable 

to any organization, funding source 

or employer.
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When I learned I would be 

joining the Private Client, Trusts 

and Estates group at Cozen 

O’Connor after working as a 

Summer Associate, I felt excited 

to return to a collaborative team 

within a collegial firm.  Based 

on my experience as a Summer 

Associate, I looked forward 

to beginning my career by 

meeting colleagues, discussing 

assignments, and attending firm-

wide networking events as a first-

year.  As the Covid-19 pandemic 

progressed, I curiously embraced 

my forthcoming unprecedented 

first-year experience. 

Despite the shift from in-person to 

virtual communication, I quickly 

became integrated within Cozen 

O’Connor in innovative ways 

without setting foot in the office.  I 

reconnected with the firm through 

virtual orientation and weekly 

seminars organized by Cozen 

O’Connor’s Legal Talent team to 

learn strategies for successfully 

navigating the world of a first-year 

associate.  Although I miss the 

camaraderie and spontaneity that 

an office environment provides, 

I receive constant support from 

my mentors, supervising attorneys, 

and fellow associates.  I further 

became acquainted with my 

practice group through bi-weekly 

department meetings, weekly 

estate planning document 

meetings, and virtual “office hours.”  

Across the firm, weekly emails 

and monthly Town Hall calls with 

firm leadership inform me of firm 

achievements, financial status, and 

strategies for staying healthy while 

working from home.  The constant 

communication and transparency 

in my practice group and at 

Cozen O’Connor as a whole has 

been reassuring and demonstrates 

the firm’s commitment to fostering 

community during this time of great 

uncertainty.  Even with these virtual 

advances at Cozen O’Connor, 

I look forward to the day that I 

can speak with my colleagues in 

person again.

JOIN A COMMITTEE

The Section’s committees depend on the steady flow of people, energy and ideas. 

Join one! 

 Contact the Section Chair:

Heike Sullivan, Esquire

1735 Market Street, 51st Floor
Philadelphia , PA 19103-7599

215.864.8304

sullivanh@ballardspahr.com
 

BY NATALIE GOLDBERG, ESQUIRE | COZEN O’CONNOR 

BEGINNING YOUR LEGAL CAREER DURING A GLOBAL PANDEMIC, 
CONTINUED
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ESTATE PLANNING IN 2021 
BY LANCE LACHEEN, ESQUIRE | KMS LAW OFFICES, LLC 

The year 2019 was business as usual 

and I could not have imagined 

that we would be leaving our 

offices and working from home 

come March, 2020. I am thankful 

that in spite of the hardships that 

many of us faced in 2020, that 

we also found ways to continue 

to grow both personally and 

professionally and to learn from 

each other, even if it was on 

Zoom! Now, having survived 2020, 

another challenge presents itself in 

2021; how do we advise our clients 

given the plethora of possible 

legislative changes on the horizon? 

After the Georgia runoff Senate 

elections and the Presidential 

election, we had a “blue wave,” 

and now, Democrats control 

Congress by a narrow number of 

seats. As a result, it is likely that 

there will be many tax legislative 

changes. For those of us who 

advised Clients to “wait and 

see” before making any large 

transactions at the end of 2020, it’s 

READY SET GO in 2021. 

The Biden Plan 

The changes in the tax law under 

the Biden Administration may be 

substantial. Possible tax changes 

include a reduction in the federal 

estate and gift tax exemption, 

significant tax increases on the 

wealthy, a possible loss in the step 

up in basis at death and a possible 

loss of valuation discounts among 

other changes.1 

President Biden’s Campaign tax 

policy proposals expand the 

federal estate and gift tax by 

reestablishing the tax and the rate 

to 2009 levels. Under this proposal, 

the estate tax would be reduced 

from $11.7 million per person to 

$3.5 million per person and the gift 

tax would be reduced from $11.7 

million to $1 million per person. 

Currently, the federal estate tax 

rate ranges from 18% to 40% 

on assets in excess of $1 million. 

Biden’s proposal increases the rate 

to 45%. 

The Biden campaign’s tax 

proposals also included increasing 

income tax and capital gains tax 

on high earners. The proposals 

included tax increases on 

taxpayers earning over four 

hundred thousand dollars 

($400,000) annually. With regard 

to capital gains, we may see an 

increase up to ordinary income 

tax rates on capital gains over one 

million dollars ($1,000,000). Clients 

with highly appreciated assets 

who were not planning to hold 

the assets long-term may want 

to consider selling the assets now 

rather than in a few years. Clients 

who are concerned about an 

increase in income tax may want 

to consider an IRA Roth conversion. 

For social security tax, the Biden 

proposal includes a 12.4% social 

security tax on earnings up to one 

hundred and forty-two thousand 

eight hundred dollars ($142,800), 

which is where the tax is capped 

at now.2 Biden’s proposal would 

create a tax “holiday” until 

four hundred thousand dollars 

($400,000) of income at which 

point the tax would be applied 

to every dollar over four hundred 

thousand dollars ($400,000). A 

solution is to advise clients to 

open an S. Corporation and pay 

dividends and only a “reasonable 

salary” to themselves. It is 

reasonable to assume that if this 

proposed change passes, we can 

expect the S. Corporation loophole 

to close as well. 

1  See generally Biden Tax Plan Roadmap, Bloomberg Tax & Accounting, available at https://aboutbtax.com/R7C. 2 Social Security Administration. 
“2021 Social Security Changes.

2 Social Security Administration. “2021 Social Security Changes, https://www.ssa.gov/news/press/factsheets/colafacts2021.pdf” Accessed February 
17, 2021.

continued on page 10
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President Biden’s proposals 

eliminate the “step-up” in basis 

at death. For many clients, 

it was better to hold onto 

highly appreciated assets in 

their individual names so that 

their beneficiaries could take 

advantage of the “step-up.” If 

the “step-up” is on the chopping 

block, this may no longer be 

a decision point for clients in 

determining which assets to gift. 

This proposal seems more unlikely 

than others simply because of the 

difficulty in administering it as we 

saw in 2010 when the estate tax 

was repealed and the step up in 

basis required lengthy elections. 

Biden’s plan includes a realization 

event at death of any gain. This 

would be a drastic change that 

would potentially subject our 

clients’ estates to federal estate 

tax, state inheritance tax and 

capital gains realizations due 

at the same time. The idea of 

holding appreciated assets to 

take advantage of the “step-up” 

would be flipped on its head and 

the better advice would be to gift 

highly appreciated assets to avoid 

the capital gains realization at 

death. 

In the latter part of the Obama 

administration, Treasury issued 

ESTATE PLANNING IN 2021, CONTINUED

proposed regulations that would 

have significantly curtailed the 

ability to take valuation discounts 

on intrafamily transfers of business 

interests (e.g., discounts for lack 

of marketability and minority 

interests).3 When the Trump 

administration came into office, 

these proposed regulations were 

withdrawn as being difficult to 

administer.4 A Biden Treasury 

Department could revive these 

proposed regulations and 

potentially finalize them sometime 

in 2021. For clients looking to make 

gifts in 2021 before a reduction in 

the estate and gift tax exemption, 

identifying entities which may 

qualify for valuation discounts 

is a great way to gain leverage 

on transfers which may not be 

available for long.

Spousal Lifetime Access Trusts 

(“SLAT”) 

To address the possible reduction 

in estate tax and for a client who 

is uncomfortable gifting his or her 

entire exemption of $11.7 million to 

dynasty trusts for their children or 

for clients who may need access 

to these funds during lifetime, a 

SLAT is a possible planning tool. 

Each spouse creates a trust for the 

other spouse, who can receive 

distributions of income and 

principal during his or her lifetime. 

As practitioners, we must pay 

careful attention not to run afoul 

of the reciprocal trust doctrine by 

drafting the trusts to be sufficiently 

unique, so the doctrine will not 

apply. The trusts can be signed 

at different times, have different 

dispositive provisions and be 

funded with different types of 

assets. 

When discussing SLATs with clients, 

it is important to explain that when 

the first spouse dies, the trust assets 

cannot pass back to the Grantor; 

the surviving spouse. Thus, the 

surviving spouse loses access to 

his or her spouse’s assets and a 

substantial portion of his or her 

wealth, which can be a problem 

if the assets were being used to 

support the couple. Some clients 

may not feel comfortable with this 

outcome. It is also important to 

discuss income tax consequences 

of SLATs with clients. Most SLATs are 

grantor trusts, which means that all 

of the income generated by the 

SLAT will be taxed on the grantor 

spouse’s return instead of the trusts. 

The client’s financial advisor 

may be helpful in determining 

the financial needs of the client 

3 See Proposed REG-163113-02. 

4 The IRS formally withdrew these proposed regulations (REG 163113-02) in FR Doc. 2017-2776, filed October 17, 2017, for publication on October 
20, 2017.

continued on page 11



11Probate and Trust Law Section Newsletter | NO. 155 

to determine the appropriate 

amount to consider gifting to SLATs. 

Including other members of the 

client’s advisory team is critical 

when making recommendations 

that will have a significant impact 

on the client’s financial future and 

access to liquidity. 

Life Insurance and Irrevocable Life 

Insurance Trusts (“ILIT”) 

For a married couple who gifted to 

SLATs, at the first death the loss of 

access to the deceased spouse’s 

trust can sometimes be mitigated 

with life insurance. Using an ILIT to 

purchase life insurance can be 

tremendously helpful in mitigating 

the impact of federal estate tax on 

the generational transfer of wealth. 

However, depending on the age 

and health of the client, insurance 

may be prohibitively expensive 

or difficult to obtain. If the client 

already owns life insurance in an 

individual capacity, transferring 

ownership to an ILIT may save the 

clients’ estate significant tax upon 

death. 

Domestic Asset Protection Trust 

(“DAPT”) 

A DAPT is another potential 

planning technique to shelter 

ESTATE PLANNING IN 2021, CONTINUED

assets from being subject to an 

expanded estate tax. A DAPT 

allows the grantor to gift assets into 

a trust and direct the trustee to 

make distributions to the grantor 

in addition to other beneficiaries. 

Currently, a DAPT is only allowed 

in nineteen states, not including 

Pennsylvania. Pennsylvania clients 

looking to establish a DAPT will 

need to site these trusts elsewhere, 

such as Delaware. 

Other Riskier Techniques to Address 

the Possibility of Retroactivity 

The United States Supreme Court 

has ruled that retroactivity can be 

applied to tax legislation.5 To be 

retroactive, a law must only be 

rationally related to a legitimate 

legislative purpose. It is still possible, 

although many believe unlikely, 

that any legislation passed in 2021 

could be retroactive to January 1, 

2021 leaving no time to plan. We 

must consider this possibility when 

advising clients about reducing 

their taxable estates. 

The scariest scenario is that after 

advising a client to make a gift 

of his or her entire $11.7 million 

exemption, retroactive tax law is 

passed that subjects that transfer 

to a gift tax. 

Although this may be unlikely, there 

are a few planning techniques 

that practitioners can use to 

hedge against this. First, we can 

draft a disclaimer into the trust 

document. This could be language 

that permits a beneficiary to 

disclaim the assets on behalf of 

him or herself and all other trust 

beneficiaries within nine months 

(enough time to likely get us 

through to the end of 2021), which 

would revert the assets back to 

the settlor. The Regulations are 

clear that you can provide for a 

disclaimer to revert back to the 

settlor.6 The disclaimed interest 

will be treated as if it was never 

transferred. 

A QTIP election is another way 

to avoid retroactivity subjecting 

a client to an unintended tax. A 

married client can make a transfer 

into a trust that would qualify for 

the marital deduction if a QTIP 

election is made.7 If the election is 

not made, the transfer would be to 

a trust for the surviving spouse that 

would use the settlor’s exemption. 

You do not need to make this 

election until filing the 2021 gift tax 

return, which provides more than 

enough time to see if tax legislation 

becomes retroactive to 2021 

transfers. 

5 See Pension Benefit Guaranty Corporation v. R. A. Gray & Co., 467 U.S. 717 (1984); United States v. Carlton, 512 U.S. 26 (1994). 

6 See 26 CFR § 25.2518.

7 See 26 USC §2056(b)(7).

continued on page 12
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A formula gift is another way to address the possibility of retroactivity. This is 

done by making a gift to a trust using a fraction. The numerator is the available 

exemption and the denominator is the full value as finally determined for gift 

tax purposes. Any amount in excess of the donor’s gift tax exemption can pass 

to a trust for his or her spouse which would qualify for the QTIP election, or to 

an incomplete gift trust where the grantor regains control. 

It is an uncertain time in estate planning (and in everything else). With all of 

the possible changes in the tax law under the Biden administration and in 

the midst of a global pandemic, clients need guidance. Although we are 

still unsure of exactly what the changes will be, it seems almost certain that 

change is coming. This is not a one size fits all problem and solution for every 

client, but there are many ways we can help our clients obtain a better tax 

result whether it be by using a SLAT, ILIT, DAPT, taking advantage of valuation 

discounts while they are still available or one of the many other tools in our 

toolboxes. We need to be proactive in letting our clients know of the possible 

upcoming changes and how to proceed with planning to address them. It has 

been a privilege to go through this time with clients and to be a practitioner 

during such an exciting and rapidly changing time in our trusts and estates 

community. 

ESTATE PLANNING IN 2021, CONTINUED

NEW TAXPAYER-FRIENDLY REGULATIONS ADDRESSING EXCESS 
DEDUCTIONS IN THE FINAL YEAR OF A TRUST OR ESTATE
BY PATRICK A. RUSSO, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C.

I.  INTRODUCTION

The 2017 Tax Act1 introduced 

§67(g) to the Internal Revenue 

Code of 1986, as amended 

(the “Code”), which suspended 

miscellaneous itemized deductions 

for all taxpayers for tax years 

beginning after December 31, 2017 

and before December 31, 2025.  

Following the enactment of Code 

§67(g), many tax practitioners 

assumed individual beneficiaries 

would no longer be able to deduct 

excess deductions of an estate 

or trust in its final year against the 

beneficiaries’ own taxable income, 

given that excess deductions 

were historically treated as 

miscellaneous itemized deductions 

at the beneficiary level, and thus 

disallowed through 2025.  

However, the IRS recently 

issued regulations altering the 

treatment of excess deductions, 

and did so to the benefit of 

individual taxpayers.2  This Article 

briefly describes some relevant 

background and summarizes 

the new rules regarding excess 

deductions in the final year of a 

trust or estate as set forth in the 

new regulations.   

II.  OVERVIEW OF CHARACTERS OF 

DEDUCTIONS

Generally speaking, expenses that 

offset taxable income are classified 

under two broad categories:

1.  As deductions allowable 

in arriving at adjusted gross 

income (so-called “above-the-

line deductions”).

2.  As deductions allowable 

in arriving at taxable income 

(so-called “below-the-line 

deductions”).

 “Below-the-line deductions” are 

further broken down into two 

subparts; “itemized deductions” 

continued on page 13

1 P.L. 115-97, an Act to provide for 
reconciliation pursuant to titles II and 
V of the concurrent resolution on the 
budget for fiscal year 2018. 

2 The regulations were proposed on 
May 11, 2020 and became final on 
September 16, 2020, with an effective 
date of October 19, 2020.  The 
regulations are set forth in Treas. Reg. 
§1.642(h)-2 with examples in Treas. 
Reg. 
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and “miscellaneous itemized 

deductions.”  Accordingly, there 

are three separate characters of 

deductions:

1.  Above-the-line deductions.

2.  Below-the-line itemized 

deductions.

3.  Below-the-line miscellaneous 

itemized deductions.  

Above-the-line deductions, which 

are deducted from gross income 

to determine a taxpayer’s adjusted 

gross income (“AGI”), are the most 

valuable deductions, at least for 

individual taxpayers.3  Examples 

of above-line-deductions are net 

operating losses, capital losses, 

student loan interest payments 

and IRA contributions.  For trusts 

and estates, common examples 

would be the DNI deduction and 

expenses that only were incurred 

because property was held in the 

estate/trust, such as fiduciary fees 

(so-called “67(e) deductions”).4  

EXCESS DEDUCTIONS IN THE FINAL YEAR OF AN ESTATE/TRUST, 
CONTINUED

Below-the-line itemized deductions 

are still valuable, but not as 

valuable as above-the-line 

deductions because they do not 

reduce AGI, among other reasons.  

Examples of itemized deductions 

for both individuals and trusts and 

estates would be state income 

taxes, property taxes, charitable 

contributions and certain interest 

payments.

Below-the-line miscellaneous 

itemized deductions are the least 

valuable deductions because 

they do not reduce AGI and they 

are only deductible to the extent 

they exceed 2% of AGI.  Also, as 

noted above, these deductions 

have been suspended through 

the 2025 tax year. Examples of 

miscellaneous itemized deductions 

for individuals would include 

employee business expenses, 

expenses of producing income 

and expenses related to filing tax 

returns, and notably for trusts and 

estates, also includes investment 

advisor fees.  

III.  EXCESS DEDUCTIONS IN FINAL 

YEAR OF ESTATE/TRUST PRIOR TO THE 

2017 TAX ACT

Before the 2017 Tax Act, when a 

trust or estate had above-the-line 

and/or below-the-line deductions 

in excess of taxable income in 

its final year, the excess amount 

was potentially deductible by the 

beneficiaries of the estate/trust on 

their own income tax returns.  

Amounts representing capital 

losses and net operating losses 

incurred by the estate/trust 

retained their character as above-

the-line deductions, and could 

be deducted by the beneficiaries 

to reduce the beneficiaries’ 

individual AGI.5  In other words, 

net operating losses and capital 

losses retained their character as 

above-the-line deductions, and 

could be deducted as such by 

the beneficiaries on their individual 

returns (subject to any applicable 

limitations).  

continued on page 14

3  Many thresholds and limitations are based on a taxpayer’s AGI.  In addition, above-the-line deductions may offset taxable income even if an 
individual taxpayer elects to take the standard deduction in lieu of other deductions as provided in Code §63.

4  The new regulations also confirmed that 67(e) deductions (i.e., expenses that are unique to an estate or trust) are allowed as deductions arriving 
at the adjusted gross income of the estate/trust (i.e., an above-the-line deduction).  This was expected as the IRS also confirmed this treatment in 
IRS Notice 2018-61.

5 Code §642(h)(1); Treas. Reg.  §1.642(h)-1/
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The character of all other 

expenses, regardless of the actual 

source of the deduction (i.e., 

above-the-line or below-the-line), 

were lumped into one category 

and classified as a below-the-line 

miscellaneous itemized deduction, 

which meant that the deductions 

only could be deducted by a 

beneficiary to the extent the 

total amount allocated to the 

beneficiary exceeded 2% of the 

beneficiary’s own AGI. 

Prior to the 2017 Tax Act, 

although a majority of excess 

deductions passed through as a 

miscellaneous itemized deduction, 

the deductions could still have 

some value, and would not be 

completely wasted. 

IV.  CHANGES MADE BY THE 2017 

TAX ACT

As noted above, the 2017 Tax 

Act suspended all miscellaneous 

itemized deductions for tax years 

beginning after December 31, 2017 

and before December 31, 2025.  By 

all relevant authority, this included 

EXCESS DEDUCTIONS IN THE FINAL YEAR OF AN ESTATE/TRUST, 
CONTINUED

excess deductions in the final year 

of an estate or trust.6  Note that 

this did not include capital losses 

or net operating losses, as those 

deductions have always been 

above-the-line deductions, which 

were not suspended.  

Given the change as initially 

presented by the 2017 Tax Act, 

fiduciaries of estates and trusts 

with excess deductions in its final 

year might have considered 

accelerating the recognition of 

income (for example, by selling 

appreciated stock or taking a 

distribution from an IRA) in order to 

utilize the deductions before the 

deductions were lost in the final 

year.  Given the new regulations, 

however, this should no longer be 

necessary.7 

V.  NEW REGULATIONS

The new regulations provide how 

excess deductions may be utilized 

by a beneficiary of an estate or 

trust in its final year and set forth 

new reporting requirements for 

fiduciaries.

Deductibility by Beneficiaries

The regulations state that excess 

deductions of an estate or trust in 

its final year are allowed as items 

of deductions to the beneficiaries 

succeeding to the property, and 

that each deduction retains, in 

the hands of the beneficiary, 

its character.8  As a result, 

beneficiaries now may potentially 

deduct certain final year expenses 

of an estate or trust (including 

attorneys’ fees) as above-the-line 

deductions and other expenses as 

below-the-line deductions.  

The character of the excess 

deductions ultimately available 

to the beneficiaries will depend 

on the expenses incurred by the 

estate/trust and depending on 

which expenses the estate/trust 

uses to offset its taxable income.9 

When expenses exceed income, 

the new regulations provide that 

the fiduciary must follow rules 

similar to those under Treas. Reg. 

§1.652(b)-3 when allocating 

expenses to offset income.   This 

means that expenses directly 

6 See, for example, IRS Publication 529 (2016).

7  It is important to note how the IRS has the ability to change the treatment of excess deductions, and why the change did not require further 
legislation by Congress.  Notwithstanding the rules set forth by Congress in the 2017 Tax Act, the IRS essentially has the power to change the 
treatment of excess deductions in the final year of a trust or estate because, according to the Code, excess deductions are deductible “in 
accordance with regulations prescribed by the Secretary.”  See I.R.C. §642(h).  As such, the IRS could, as they have, issue new regulations to 
again allow beneficiaries to utilized unused deductions by an estate or trust in its final year.   

8 Treas. Reg.  §1.642(h)-2(a); Treas. Reg.  §1.642(h)-2(b).

9 Treas. Reg.  §1.642(h)-2(b)(2).

continued on page 15
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10  Treas. Reg.  §1.652(b)-3(a); Treas. Reg.  §1.652(b)-3(b).

11  Treas. Reg.  §1.642(h)-2(b)(1).  

12 Treas. Reg.  §1.642(h)-2(b)(1).  Note that miscellaneous itemized deductions are suspended both at the fiduciary level and the individual level, so 
for tax years beginning through December 31, 2025, only two categories would be reported.  The inclusion of miscellaneous itemized deductions 
was likely done for tax years following 2025.

13 Treas. Reg.  §1.642(h)-2(b)(1).

EXCESS DEDUCTIONS IN THE FINAL YEAR OF AN ESTATE/TRUST, 
CONTINUED

attributable to certain income must be used to offset that income, but the 

balance can be used in the fiduciary’s discretion (a portion must be allocated 

to tax-exempt income, if any).10 

Given these new rules, fiduciaries should consider which expenses to use 

at the estate/trust level and which expenses should be passed through to 

beneficiaries.  At the trust/estate level, the distinction between above-the-line 

deductions and below-the-line deductions is not as important as it is at the 

individual level, so it might make sense to preserve as many above-the-line 

deductions for individual beneficiaries.  Fiduciaries will also have to consider 

the implications of the state and local tax (“SALT”) limitations enacted as part 

of the 2017 Tax Act, as well as other limitations. 

New Reporting Requirements

The new regulations also provide certain rules for reporting excess deductions 

to the beneficiaries, which is done on schedule K-1 to Form 1041.11 

The estate/trust must separately state whether the expense is an amount 

allowed in arriving at adjusted gross income (i.e., an above-the-line 

deduction), a non-miscellaneous itemized deduction or a miscellaneous 

itemized deduction.12  The regulations also provide that the estate/trust 

must separately state deductions that may be limited when claimed by the 

beneficiary (for instance, state and local taxes that could be subject to the 

$10,000 SALT limitation).13 
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TAX UPDATE
BY GEORGE C. DEENEY, ESQUIRE | GILBOY & GILBOY LLP

LEGISLATION

Congress Extends $300 CARES Act 

Charitable Deduction

The Taxpayer Certainty and 

Disaster Tax Relief Act of 2020 

extends the CARES Act’s $300 

charitable deduction for charitable 

contributions for taxpayers who do 

not itemize their deductions and 

rely on the standard deduction for 

another year.  

GUIDANCE FROM THE IRS

Internal Revenue Service 2020-2021 

Priority Guidance Plan

The most recently updated 

2020-2021 Priority Guidance Plan 

includes the following projects 

affecting trusts, estates and gifts:

1)  Guidance on user fee for 

estate tax closing letters;

2)  Guidance on the basis of 

assets held under a grantor 

trust under Code Section 1014;

3)  Final regulations under 

Code Section 2032(a) dealing 

with the restrictions of assets of 

an estate during the alternate 

valuation period;

4)  Regulations under Code 

Section 2053 relating to 

personal guarantees and 

present value concepts in 

determining deductible claims 

against the estate as expenses 

of the estate; and

5)  Regulations under Code 

Section 7520 relating to the use 

of actuarial tables in valuing 

certain interests.

6)  Regulations regarding the 

limited deductibility of more 

than $10,000 in state and 

local taxes, and work-around 

involving charitable gifts and 

taxes paid by flow-through 

entities;

7)  Final regulations regarding 

basis consistency between 

estate and person acquiring 

property from decedent under 

Code Sections 1014(f) and 

6035;

2021 Inflation-Adjusted Figures

The IRS has issued the final listing of 

inflation adjustments in the Code 

for 2021.  The adjusted amounts 

are as follows:

The gift tax annual exclusion 

amount will remain at $15,000. The 

estate and gift tax exemption and 

the Generation-skipping transfer 

tax exemption has increased to 

$11,700,000.

For estates and trusts, the tax rates 

are:

Less than $2,650:  10%

Over $2,650 but not over 

$9,550:  $265 plus 24% of 

excess

Over $9,550 but not over 

$13,050:  $1,921 plus 35% of 

excess

Over $13,050:  $3,146 plus 

37% of excess

The annual exclusion for gifts to 

noncitizen spouses has increased 

to $159,000.

The kiddie tax exemption remains 

at $1,100.  

IRS Issues Updated Revenue 

Procedure Listing Issues That It 

Will Not Address By Way of Letter 

Rulings or Determinations

Revenue Procedure 2021-3 sets 

forth the issues that the IRS’s 

Associate Chief Counsel will not 

issue letter ruling or determination 

letters.  Two new additions to 

the 2021 list that impact estate 

planning are:

1) Pending further study 

on the tax consequences 

of irrevocable incomplete 

non-grantor trusts, the IRS 

has expanded its “no-rulings” 

position; and

continued on page 18
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2) The IRS has removed 

from its “no-ruling” position 

the question of whether a 

split-interest charitable trust 

can avoid excise tax rules by 

statements that no charitable 

deduction will or has been 

taken with respect to the trust.  

TAX UPDATE, CONTINUED

IRS to Charge User Fee for Estate 

Tax Closing Letters 

Treasury and the IRS announced 

that the IRS will charge a user fee 

of $67 for an estate tax closing 

letter.  The charge is set to begin 

30 days after the publication of 

the final regulations in the Federal 

The Probate and Trust Law Section has a hashtag:

#phillyprobatetrust

Please use the hashtag #phillyprobatetrust when posting on 
social media about news or events that might be interesting 

to section members!  

Register.  The specific procedure 

to be used to apply for the estate 

tax closing letter has not be made 

public; the IRS and Treasury have 

stated that it is expected to be a 

simple web-based procedure for 

requesting and paying for such 

document.
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Volunteer for Philadelphia VIP! 

Please visit our website, which has been updated in live-time with our currently 

available cases: 

https://www.phillyvip.org/volunteer/case-listings/ 

You can sort by case type.  

Representative cases that members of the Section may help with include(these 

specific cases may or may not be available): 

Wills and Estates - 20-0045808 (MG) 

Elderly client seeks assistance with estate planning documents. Client has cancer 
and has recently been experiencing health issues. Client would like a will leaving 
her home to her grandson. She would also like a power of attorney naming her 
daughter as the agent. An attorney is needed to draft these documents for client. 
Client is Spanish-speaking; Interpretation services available upon request. 

Skills Developed: Legal Drafting, Client Interviewing

Homeownership/Probate- 20-0045898 (DS) 

Client seeks assistance with a probate matter. Client is living in a home owned 
by her deceased husband, who died intestate in February 2019. Client is her 
husband’s sole heir. Client needs to probate the estate in order to assume the 
mortgage, and obtain a loan to make the payments more affordable. A volunteer 
is needed to help client probate her husband’s estate, to draft a deed transferring 
title to client, and to prepare an inheritance tax return. 

Skills Developed: Legal Drafting, Working with Government Agencies
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continued on page 21

TECHNOLOGY UPDATE

A LOOK AT TERMS OF SERVICE AGREEMENTS1 

BY KAREN A. FAHRNER, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C. 

Those of us who have social media 

accounts with various companies, 

such as Twitter or Facebook,2 

may recall the initial process of 

signing up on-line before being 

permitted to use the account.  

That process involved agreeing, in 

electronic format, to the providers’ 

terms of service.  In general, the 

agreements are designed by the 

providers and are not negotiable.  

In reality, they are not even read 

by the user.  A 2017 Deloitte survey 

of 2,000 consumers in the United 

States found that 91% of people 

consent to the terms of service 

without reading them.3  In some 

cases, the terms of service are 

innocuous and of no concern.  In 

other cases, they may be pivotal 

in determining the legal rights of 

the account user and those who 

act on his or her behalf.  This article 

will review the implications of such 

agreements in certain contexts.

A brief reference to some 

background is warranted.  

Pennsylvania’s Act 72 (20 Pa. 

C. S. §§ 3901 et seq., known as 

the Revised Fiduciary Access to 

Digital Assets Act or “RUFADAA”)4  

introduced a number of new 

terms requiring the attention of 

lawyers advising clients regarding 

the management and disposition 

of their digital assets.  The 

purpose of RUFADAA is, among 

other things, “to give fiduciaries 

the legal authority to manage 

digital assets and electronic 

communications in the same way 

they manage tangible assets 

and financial accounts….”5  In 

general, it also gives legal effect 

to the user’s directions in estate 

planning documents for the 

disposition of digital assets.6  

The term “digital asset,” itself, is 

defined as an “electronic record 

in which an individual has a right 

or interest”.7  To acquire and 

use an email account or social 

media account, the user must 

agree to the custodian’s terms 

and conditions.8  These terms 

1  © Copyright 2021, Karen A. Fahrner, Esquire.  All Rights Reserved.  The author gratefully acknowledges the assistance of her colleague, Ryan 
Ahrens, Esquire, in the preparation of this article.  This article is for educational purposes only, and is not intended as a substitute for independent 
legal research and analysis.

2  “Social media” is defined as a form “of electronic communication (such as websites for social networking and microblogging) through which 
users create online communities to share information, ideas, personal messages, and other content (such as videos).” Social Media, Merriam 
Webster, https://www.merriam-webster.com/dictionary/social%20media. 

3 The statistic jumps to 97% for people ages 18 to 34. See Jessica Guynn, What you need to know before clicking ‘I agree’ on that terms of service 
agreement or privacy policy, USA TODAY (Jan 28, 2020), https://www.usatoday.com/story/tech/2020/01/28/not-reading-the-small-print-is-privacy-
policy-fail/4565274002/. 

4 Act 72 was enacted on July 23, 2020.  Its effective date provision states that PEF Code §5601.4 (a) (9) (the new “hot power” regarding digital 
assets) applies to powers of attorney executed on or after 1/19/21 (180 days after enactment).  Act 72 is otherwise effective 180 days after 
enactment.

5 The Revised Uniform Fiduciary Access to Digital Assets Act (2015), Uniform Law Commission, Prefatory Note, page 1.

6 20 Pa. C.S. § 3904 (b) (2020). See also Comment of the Uniform Law Commissioners to Section 4 of The Revised Uniform Fiduciary Access to Digital 
Assets Act (2015).

7 20 Pa. C.S. § 3902 (2020).

8 A custodian is one who “carries, maintains, processes, receives or stores a digital asset of a user.”  20 Pa. C.S. § 3902 (2020).  Examples of 
custodians are Twitter, Google, and Facebook.
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and conditions are stated in an 

agreement, or contract, which 

leads to another term in RUFADAA: 

a “terms of service agreement” or 

“TOSA.”  The statute defines TOSA 

as “an agreement which controls 

the relationship between a user 

and a custodian”.9  Understanding 

the terms of a custodian’s TOSA, 

such as one for a social media 

provider, may be necessary in 

various contexts that arise under 

RUFADAA.  For example, it may be 

necessary to determine whether 

a user’s direction under RUFADAA 

for disclosure of digital assets to 

a fiduciary overrides a contrary 

provision in the TOSA, which 

may not require the user to act 

affirmatively and distinctly from 

the user’s assent to the terms of 

service.10  As will be seen below, 

a TOSA may have other terms that 

provide potential barriers to the 

user or the user’s fiduciary.

TERMS OF SERVICE AGREEMENTS, CONTINUED

TOSA Cases

Not surprisingly, TOSAs have 

been the subject of dispute.  In 

Ajemian v. Yahoo!, Inc.,11 the 

administrators of the intestate 

estate of a deceased email 

account holder filed an action in 

the Massachusetts probate court, 

claiming entitlement to full access 

to the content of the decedent’s 

email account.12  This launched 

two rounds of appeals regarding 

the estate’s action.  In the first 

round, the lower court granted 

Yahoo!’s motion to dismiss in which 

Yahoo! claimed that the forum 

selection and limitations clauses 

in the TOSA applied to preempt 

the administrators from filing 

their action in a Massachusetts 

court.13  On appeal, the Appeals 

Court vacated the lower court’s 

judgment, having determined 

that such clauses in the TOSA 

were not enforceable against the 

administrators, and remanded 

to the lower court to determine 

whether federal law (“the SCA”)14 

bars Yahoo! from allowing the 

administrators to access the 

contents of the decedent’s 

emails.15 

On remand, the parties filed cross 

motions for summary judgment, 

with Yahoo! asserting two positions: 

(i) the SCA prohibited access to 

the email contents, and (ii) the 

TOSA granted Yahoo! discretion 

to refuse the administrators 

because the TOSA gave it the 

right to deny access and to delete 

the contents of the account in 

its sole discretion.16   The lower 

court granted Yahoo!’s summary 

judgment regarding its position 

pertaining to the SCA but denied it 

with respect to the TOSA because 

of insufficient facts.17  This led to 

9  20 Pa. C.S. § 3902 (2020).

10  20 Pa. C.S. § 3904 (c) (2020). See also 20 Pa. C.S. § 3905 (2020).

11 See Ajemian v. Yahoo!, Inc., 987 N.E. 2d 604, (Mass. App. Ct. 2013); Ajemian v. Yahoo!, Inc., 84 N.E. 3d 766p (Mass. 2017), cert. den. Oath 
Holdings, Inc. v. Ajemian, 138 S. Ct. 1327 (2018)..

12 Massachusetts did not have a version of RUFADAA.

13 Ajemian v. Yahoo!, Inc., 84 N.E. 3d 766, 769 (Mass. 2017), cert. den. Oath Holdings, Inc. v. Ajemian, 138 S. Ct. 1327 (2018), fn. 9 (citing Ajemian v. 
Yahoo!, Inc., 987 N.E. 2d 604, 610, 613-14 (Mass. App. Ct. 2013)).  The Yahoo TOSA stated that the forum was exclusively with the courts in Santa 
Clara County, California, and that any claim must be filed with one year after such claim arose or be forever barred.  See Ajemian v. Yahoo!, 
Inc., 987 N.E. 2d 604, 607-08 (Mass. App. Ct. 2013).

14 The federal law in question is the Stored Communications Act, 18 U.S.C. § 2701 et seq. 

15 Ajemian v. Yahoo!, Inc., 84 N.E. 3d 766, 770 (Mass. 2017), cert. den. Oath Holdings, Inc. v. Ajemian, 138 S. Ct. 1327 (2018).  See also Ajemian v. 
Yahoo!, Inc., 987 N.E. 2d 604, 615 (Mass. App. Ct. 2013). 

16 Ajemian v. Yahoo!, Inc., 84 N.E. 3d 766, 770 (Mass. 2017), cert. den. Oath Holdings, Inc. v. Ajemian, 138 S. Ct. 1327 (2018).
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the second round of appeal in this 

matter.

On the second round of appeal, 

the Massachusetts Supreme 

Judicial Court vacated the 

judgment of the lower court 

and held that the SCA did not 

prevent Yahoo! from granting 

the administrators access to the 

email contents.18  However, the 

Court remanded to the lower 

court for further proceedings 

related to the TOSA, noting that 

the lower court concluded that the 

record is inadequate “to establish 

the essentials of valid contract 

formation” and, in particular, that 

Yahoo! “had not established that 

a ‘meeting of the minds’ had 

occurred with respect to the terms 

of service, including whether they 

had been communicated to, and 

accepted by, the decedent.”19  

Unfortunately, there is no reported 

decision on the disposition of the 

TOSA on remand.

However, a detailed analysis of 

the facts and law as applied to 

the Yahoo! TOSA was provided by 

the Appeals Court in the first round 

of Ajemian appeals.20  The court 

considered the enforceability of 

the forum selection and statute 

of limitations clauses, and noted 

a number of cases following the 

modern rule of reasonableness 

articulated by the U.S. Supreme 

Court as applied to traditional 

paper contracts21 to the effect 

that such clauses will be enforced 

“provided they have been 

reasonably communicated and 

accepted and if, considering all 

the circumstances, it is reasonable 

to enforce the provision at issue 

[citations omitted].”22  The court 

also noted that the burden is on 

Yahoo! to show that the clauses 

were reasonably communicated 

and accepted.23  The court 

stated “there is no reason to 

apply different legal principles 

simply because [such clauses 

are] contained in an online 

contract.”24  The court determined 

that the facts were ambiguous 

as to whether the forum and 

limitations clauses in the TOSA 

were provided to and accepted 

by the decedent.25  The court 

recognized the two basic types of 

TOSAs: (i) a “clickwrap” agreement 

(requiring the user to click “I agree” 

after being presented with the 

terms of the agreement); and 

(ii) a “browsewrap” agreement” 

(requiring the user to view the 

terms and conditions through a 

hyperlink at the bottom of the 

screen).26  The court noted that 

forum selection clauses have 

“almost uniformly been enforced” 

in clickwrap agreements, but the 

17 Id.

18  Id. at 780.

19 Id. at 779.

20 See Ajemian v. Yahoo!, Inc., 987 N.E. 2d 604 (2013).

21 See M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972). 

22 See Ajemian v. Yahoo!, Inc., 987 N.E. 2d 604, 611 (Mass. App. Ct. 2013).

23 It is interesting that the Court reviewed Massachusetts cases in the face of the TOSA saying the California law governs.  The Court did not discuss 
applicable law.

24 See Ajemian v. Yahoo!, Inc., 987 N.E. 2d 604, 612 (Mass. App. Ct. 2013).  The Court undertook a survey of cases in other jurisdiction as well.  Id. at 
fn. 12.

25 Id. at 615 (Mass. App. Ct. 2013).

26 Id. at 613.

continued on page 23
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record in Ajemian did not establish 

whether the Yahoo! TOSA was such 

an agreement.27  Among other 

things, the court further noted that 

the TOSA was clearly not accepted 

by the administrators, and that 

jurisdiction was reasonably 

reposed in the decedent’s 

domicile (Massachusetts) 

whose laws clearly apply to the 

administration of his estate.28  The 

court concluded that “[t]aking 

all these considerations together, 

we do not think it reasonable to 

enforce the forum selection and 

limitations provisions against the 

administrators.”29

Since Ajemian, other cases have 

assessed the applicability and 

enforceability of other clauses in 

TOSAs.  In Wickberg v. Lyft, Inc.,30 

the U.S. District Court granted Lyft’s 

motion to compel arbitration after 

finding that the plaintiff Lyft driver 

TERMS OF SERVICE AGREEMENTS, CONTINUED

affirmatively assented to Lyft’s 

terms of service, which contained 

a binding arbitration provision, by 

clicking “I agree to Lyft’s terms of 

services.”31  The Court noted that 

the terms were highlighted in pink 

and hyperlinked to a copy of the 

terms of service.32  In applying 

Massachusetts state law contract 

principles, the Court held that the 

plaintiff had reasonable notice of 

the terms of service because “Lyft’s 

screen required [him] to click a 

box stating that he ‘agreed to 

Lyft’s terms of service’ before he 

could continue with the registration 

process” even though the link to 

the terms appears towards the 

bottom of the page “in smaller font 

and without a typical blue-colored 

hyperlink, the phrase was pink and 

distinguishable on the screen.”33 

In Wilson v. Huuuge, Inc.,34 the 

Ninth Circuit Court of Appeals 

affirmed the district court’s denial 

of Huuuge’s motion to compel 

arbitration, holding that the plaintiff 

was not bound by an arbitration 

agreement contained in the 

TOSA for Huuuge’s online casino 

app because the plaintiff had 

neither actual nor constructive 

notice of the terms.35  The plaintiff 

had filed a class action against 

Huuuge, alleging that it violated 

Washington state law by charging 

users for chips to use for gambling 

in its casino app,36  Huuuge 

claimed that the class action 

was prohibited by its TOSA which 

contained a binding arbitration 

clause.37  No evidence of actual 

notice was presented to the 

Court, which then examined 

the validity of the TOSA under 

Washington state-law contract 

27  Id.

28  Id.

29 Id. at 615.

30 Wickberg v. Lyft, Inc., 356 F. Supp.3d 179 (D. Mass. 2018).

31 Id. at 181, 184.

32 Id. at 184.

33 Id. at 185,185.

34 Wilson v. Huuuge, Inc., 944 F.3d 1212 (9th Cir. 2019).

35 Id. at 1221.

36 Id. at 1214.

37 Id.

continued on page 24
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principles.38  The Huuuge TOSA 

was a “browsewrap” agreement, 

and the Court determined that, 

in the absence of proof of actual 

knowledge, it was required to 

determine whether a reasonably 

prudent user would be on 

constructive notice of the terms.39  

The Court examined multiple cases 

where constructive notice was not 

found to exist based on various 

facts (e.g., non-obvious links, or links 

that were not hyperlinks,40 terms 

located on different screens, or 

buried in the website).41  The Court 

noted that constructive notice 

depends on the “conspicuousness 

and placement of the terms and 

conditions, as well as the content 

and overall design of the app.”42  

In the case of Huuuge’s app, the 

design was flawed because the 

user needed to go to the app’s 

full profile page and then scroll 

through multiple pages of “similar-

looking paragraphs” before being 

“urged to read the Terms – a plea 

undercut by Huuuge’s failure 

to hyperlink the Terms.”43  The 

absence of a hyperlink meant 

that the user would have had to 

copy and paste the URL to a web 

browser to identify the TOSA.44  

Under these circumstances, it is 

not surprising the Court concluded 

that the arbitration clause was 

not binding because there was 

no notice of such clause, either 

actually or constructively. 

The foregoing cases illustrate that, 

at least, terms dealing with legal 

process and forum selection in 

a TOSA may not be binding or 

enforceable, depending on the 

circumstances.  For purposes of 

illustration, we next turn to a brief 

review of the TOSA of a commonly-

used social media provider: Twitter. 

TERMS OF SERVICE AGREEMENTS, CONTINUED

Twitter’s TOSA

Twitter itself has seen challenges to 

its TOSA.  In VS Technologies, LLC v 

Twitter, Inc.,45 the U.S. District Court 

for the Eastern District of Virginia 

found that the forum selection 

clause in its TOSA did not dictate 

jurisdiction for patent disputes 

related to Twitter because the 

clause did not purport to exclude 

federal jurisdiction in patent 

litigation.46  

As may be expected, Twitter’s 

TOSA provides that California law 

applies and that disputes are to 

be brought solely in San Francisco 

County, California.47  It also 

provides that changes to the TOSA 

may be made from time to time 

as posted at twitter.com/tos and 

will not be retroactive (however it 

further states that, by continuing 

to use Twitter’s services, the 

user agrees to be bound by the 

38  Id. at 1219.

39  Id at 1220.

40 A “hyperlink” is a link that, when clicked by the user, automatically takes the user to another document or location for more text.  A “link” is 
simply the address of the location. 

41 Wilson v. Huuuge, Inc., 944 F.3d 1212 (9th Cir. 2019) at 1220, 1221.

42 Id at 1220.

43 Id. at 1221.

44 Id. at 1215.

45 VS Technologies, LLC v Twitter, Inc., Civil No. 2:11cv43, 2011 WL 11074291 (E.D. Va. June 28, 2011).

46 See John C. Paul, D. Brian Kacedon, Forum Selection Clause in Twitter’s Clickthrough Software Agreements Found Insufficient to Limit Venue 
in Patent Infringement Suits Targeting the Twitter Software, Finnegan, Henderson, Farabow, Garrett & Dunner, LLP (July 25, 2011), https://www.
finnegan.com/en/insights/articles/forum-selection-clause-in-twitter-s-clickthrough-software.html.

47 See Twitter Terms of Service, Twitter, at 6 “General” (June 18, 2020), https://twitter.com/en/tos.

continued on page 25
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revised terms, which seems to be 

contradictory).48  

Twitter’s TOSA is a type of click-

wrap agreement.49  The process 

of signing up on Twitter requires 

the user to first provide some basic 

self-identifying information, at the 

end of which, on the bottom of 

the third page, just above the 

“sign up” box, there is a statement 

saying: “[B]y signing up, you 

agree to the Terms of Service and 

Privacy Policy, including Cookie 

Use.  Others will be able to find 

you by email or phone number 

when provided – Privacy Options.”  

Each of these capitalized terms is a 

hyperlink to more provisions. 

By clicking on the Terms of Service 

hyperlink, a list of six headings is 

presented, each with additional 

hyperlinks: 1. Who May Use the 

Services;  2. Privacy;  3. Content 

on the Services;50  4. Using the 

Services;  5. Disclaimers and 

Limitations of Liability; and 6. 

General.

If you click on “Twitter Rules and 

Policies” under “part 4.” noted 

above, you will find, under the 

heading “General Guidelines 

and Policies” a list of topics 

with hyperlinks.  Estate lawyers 

will gravitate to the topic and 

hyperlink entitled “How to contact 

Twitter about a deceased family 

member’s account”.51  Under this 

provision, Twitter states that it “can 

work with a person authorized to 

act on behalf of the estate, or 

with a verified immediate family 

member of the deceased to have 

an account deactivated.”52  It 

provides information about the 

process, including requiring a 

copy of your ID and a copy of the 

death certificate.53  However, it 

notes that it is unable to provide 

account access to anyone 

regardless of their relationship 

to the deceased, and refers 

to another hyperlink regarding 

images or videos of a deceased 

individual depicting the death 

of an identifiable person.54  This 

provision is surprisingly followed by 

a heading called “Incapacitated 

User” which describes what is 

needed to deactivate an account 

of a user who is “incapacitated, 

due to medical or other reasons.”  

It provides information about 

the process, including requiring 

a copy of your ID, the account 

holder’s ID, and a copy of a Power 

of Attorney.  There is no mention 

of a guardian.  Based on this 

limited information, it appears that 

Twitter provides only the option 

to deactivate the account in the 

event of the death or disability of 

the user.

Conclusion

TOSAs are intended to be a 

binding contract, although 

enforceability may be questioned 

48  Id.

49  Id.

50 Id. Under 4, is a subheading “Ending These Terms” regarding the voluntary or involuntary deactivation of the Twitter account, which provides 
that Twitter may “suspend or terminate your account or cease providing you with all or part of the Services at any time for any or no reason, 
including, but not limited to, if we reasonably believe: (i) you have violated these Terms or the Twitter Rules and Polices …; (ii) you create risk or 
possible legal exposure for us; (iii) your account should be removed due to unlawful conduct ….”51 See Ajemian v. Yahoo!, Inc., 987 N.E. 2d 604 
(2013).

51 See How to contact Twitter about a deceased family member’s account, Twitter, https://help.twitter.com/en/rules-and-policies/contact-twitter-
about-a-deceased-family-members-account.

52 Id.

53 Id. 

54 Id. 

continued on page 26



26Probate and Trust Law Section Newsletter | NO. 155 

depending on the circumstances, 

including whether the user has had 

actual or constructive notice of the 

terms based on the TOSA’s content 

and design.  Post-mortem or post-

disability options for the fiduciary 
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THE FIDUCIARY REPORTER NEEDS OUR SECTION’S HELP!

60 East Penn Street

Norristown, PA 19401

610-275-8200
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in dealing with social media 

accounts under the applicable 

TOSA may be limited simply to 

terminating the account.  While the 

answers are not always clear in the 

case of estate planning and social 

media, it appears increasingly 

important for an estates lawyer to 

be prepared to understand the 

concepts related to TOSAs and 

how they may impact both the 

client and the client’s fiduciary. 

Please send court decisions from recent cases in which you have been involved that 

you believe should be considered for publication.  The Fiduciary Reporter welcomes 

opinions on a wide range of issues, both “weighty” and procedural.  This publication 

is valuable to its subscribers because of its breadth; the Reporter offers opinions 

on procedural judicial matters, “nuts and bolts” matters arising in estate and trust 

administrations, as well as opinions on “weighty legal” issues and involving trusts and 

estates with name recognition.

Please send your court opinions to the address below. Thank you for helping us support 
this vital resource to our practice!  
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RULES AND PRACTICE UPDATE

COUNTY RESEARCH TABLES 

BY NEAL G. WILEY, ESQUIRE | ALEXANDER & PELLI, LLC  

Philadelphia Delaware Chester Montgomery Bucks
Is probate remote, 
in person, or both? 
Are there any criteria 
for either, such as 
pro se status, age 
or vulnerability of 
personal representative, 
emergency status? 

In-person by appointment 
for pro se filers (call 
215-686-625 or email 
to ProbateAppt@Phila.
gov). Remote probate if 
represented by counsel. 
Emergency not required. 
Email to Louis.DiRenzo@
phila.gov for approval for 
remote probate.

Remote only. No special 
criteria required. To schedule, 
e-file probate petition and 
submit request via e-mail to 
probate@co.delaware.pa.us

In-person, but by 
appointment only. Video 
conference is available 
if there is an extenuating 
circumstance that 
requires this service, 
which is decided on a 
case-by-case basis, at 
the Register’s discretion. 
Appointment scheduled 
through online portal 
(https://chesco.as.me/
probate) or by calling 610-
344-6335.

Probate is remote only. 
No restrictions on pro 
se status.  Emergency 
status is given priority.  
Efile via: https://
webapp.montcopa.org/
ROWEFiling.

Remote. No special 
criteria required. Limited 
in-person appointments for 
those unable to proceed 
remotely. To schedule, 
e-file probate petition and 
submit request via e-mail to 
eprobate@buckscounty.org

If remote probate is 
available, what platform 
is used?

Zoom Microsoft Teams WebEx WebEx Zoom

How are matters 
requiring a petition and 
citation handled? Are 
hearings held in person 
or remotely, or are they 
being deferred? Can 
matters be decided on 
the papers in lieu of a 
hearing?

Submit petitions by 
email or drop off at 
in-person appointment. 
Respondent’s response 
time enlarged to 45 days. 
Petitioners required to use 
more diligence to locate 
and serve heirs. Decisions 
made on the papers, 
where possible. Informal 
conferences held by Zoom. 
Register of Wills is ahead of 
their Pre-COVID pace for 
resolving petitions.  Formal 
hearings will return. After 
COVID, respondent’s 
response time will return to 
20 days, and some form 
of remote probate will 
continue.

All matters before the Register 
are being conducted virtually 
unless “special cirumstances” 
presented. Filings done only 
by mail or Court dropbox.

Hearings scheduled when 
petition is filed. Hearings 
are held in person.

Hearings had been 
deferred for some months, 
but are now being 
scheduled for remote 
hearings.  Matters can 
be decided on papers 
in lieu of a hearing when 
possible or through 
settlement of parties.

Hearings held either 
remotely or in person. Filings 
done only by mail or Court 
dropbox.

REGISTER OF WILLS

The Rules and Practice Committee has prepared the following summary of the current state of virtual and non-virtual 

practice before the Register of Wills and the Orphans’ Courts in the five county Philadelphia area.
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ORPHANS’ COURT

 
Philadelphia Delaware Chester Montgomery Bucks

Are hearings 
held in person 
or remotely, or 
using a hybrid 
system (some 
people in the 
room, others 
remote)?

All remote. In person only. Filings 
done only by mail or 
Court dropbox.

Hearings are in person, 
but parties can request 
remote access via 
zoom, creating a hybrid 
hearing.

All remote. Remote with limited 
in-person appointments. 
Court Administration did not 
respond to further inquiries. 

How are 
guardianships 
handled, 
especially 
emergency 
hearings?

Emergency hearings: Citations 
for emergency guardianship 
hearing suspended due to 
COVID--special preliminary 
decrees are served instead. 
Emergency hearings 
scheduled 12-24 hours out. 
AIP, medical expert and all 
interested parties participate 
via Zoom--Link for Zoom 
included in Preliminary 
Decree. Exhibits and witness 
lists must be provided prior 
to hearing. Non-emergency 
guardianships and other 
petitions: Citation process 
same as Pre-COVID except 
citations are sent via USPS 
to petitioner’s counsel. 
Non-emergency hearings 
scheduled 30-40 days out 
. Link for Zoom included in 
Preliminary Decree. Exhibits 
and witness lists must be 
provided prior to hearing. 
Expert report in guardianship 
cases must contain original 
signature.

In person only. Filings 
done only by mail or 
Court dropbox but 
emergency petitions can 
be faxed/emailed.

Hearings are in person, 
but parties can request 
remote acces via 
zoom, creating a hybrid 
hearing.

All remote. Website does not indicate. 
Court Administration did not 
respond to further inquiries. 

How is the 
audit list 
called? If 
remote, how is 
notice of log-
in information 
made 
available to 
interested 
parties? Is it 
possible to 
object in real 
time, or must 
objections be 
in advance, in 
writing?

The audit list is advertised in 
the Legal Intelligencer and 
the audit list advertisement 
contains live-stream link 
information. Audit list called 
remotely via Zoom. Zoom 
information and instructions 
provided in decree and/
or by e-mail. Petitioner must 
provide Zoom information and 
notice to interested parties. 
Objections to Account must 
be in writing and filed with 
Clerk’s Office, or can be 
made orally, but must file 
immediately thereafter or 
as directed by the auditing 
Judge.

In person only. Filings 
done only by mail or 
Court dropbox.

Hearings are in person, 
but parties can request 
remote acces via 
zoom, creating a hybrid 
hearing.

All remote. The Court 
issues an Order listing all 
of the audit matters to 
be called on that date 
and includes the Zoom 
log-in link/web address 
and password.  The 
burden is on counsel 
for the accountant to 
circulate the Order to 
all interested parties 
involved in a particular 
listed matter and then 
file a 2nd certificate of 
service indicating that 
all interested parties 
have been provided 
with the zoom audit 
information.

Website does not indicate. 
Court Administration did not 
respond to further inquiries. 

continued on page 30
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GENERAL

Philadelphia Delaware Chester Montgomery Bucks

Are any significant 
changes planned for 
the immediate future?

Not at this time. Ability to e-file more 
documents including 
Rule 10.5 & 10.6 
notices.

Unknown. E-filing for Probate has 
gone live.

Ability to e-file more 
documents at the ROW 
level.

How many of these 
measures are 
temporary, and how 
many can we expect to 
remain? For example, 
will remote probate 
remain an option after 
restrictions are lifted? 
Would the court be 
more receptive to 
Zoom testimony once 
in-person hearings 
resume?

Social distance signs, 
plexigass and new 
disinfection procedures 
applied to courtrooms. 
Some form of virtual 
probate expected to 
continue.

Unknown, but ROW 
staff commented 
that virtual probate 
likely to stay given its 
effectiveness. 

Unknown. Some form of remote or 
hybrid hearings likely to 
continue in the Orphans’ 
Court.  Remote probate 
will remain an option.  

ROW staff commented 
that they have received 
positive feedback 
regarding virtual 
probate so it will likely 
remain.
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CASE SUMMARY FROM THE ORPHANS’ COURT LITIGATION COMMITTEE1 
Wallace Ott Inter Vivos Trust, 10 Fid. Rep. 3d 281 (O.C. Phila. 2020)

BY CHLOE MULLEN-WILSON, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C.2

1 The Orphans’ Court Litigation and Dispute Resolution Committee will provide summaries of recent litigation cases in each quarterly newsletter.  

2 © 2021 Heckscher, Teillon, Terrill & Sager, P.C.  All Rights Reserved.  

The Philadelphia Orphans’ Court 

resolved a fee dispute involving 

a corporate fiduciary in Wallace 

Ott Inter Vivos Trust, 10 Fid. Rep. 

3d 281 (O.C. Phila 2020).  In Ott 

Trust, the settlor executed a deed 

of trust for the benefit of his four 

grandchildren and their issue on 

June 10, 1954, naming himself and 

a corporate trustee as co-trustees.  

The trust instrument was silent on 

trustee compensation.  On June 

10, 1954, the same date the trust 

was executed, the corporate 

trustee sent a letter to the settlor, 

providing in relevant part as 

follows:

This letter is to advise you that 

our fee for administering the 

trust which you established 

yesterday [sic] for the benefit 

of your grandchildren will be 

the same as that which we 

are currently charging in [the 

settlor’s wife’s] Deed of Trust 

and in your personal Deed of 

Trust; namely 5% of the income 

collected.

The settlor died in 1962, which 

prompted the corporate trustee 

(which had since merged) to file a 

first accounting for the trust.  Two 

individual trustees were appointed 

at that time pursuant to the terms of 

the trust.  The first individual trustee 

died in 2003, which prompted 

the corporate trustee (which had 

merged again) to file a second 

accounting in 2005.  In this second 

accounting, the corporate 

trustee sought an interim principal 

commission that was confirmed 

by the Philadelphia Orphans’ 

Court in its final adjudication of 

the accounting.  Subsequently, 

the corporate trustee filed its third 

accounting for the trust and sought 

a commission of approximately 

$265,000, based on its standard 

rates – approximately 1% of the 

fair market value of the Trust at 

the end of the third accounting 

($2,615,100).  The corporate trustee 

also sought approval for payment 

of counsel fees.  The then-serving 

individual trustees filed objections to 

the corporate trustee’s request for 

a commission and for the payment 

of counsel fees, and the Office of 

the Attorney General joined in the 

objections.  

Throughout the duration of the 

trust, including during the period 

of the third accounting, the 

corporate trustee had received 

compensation of 5% of the income 

of the trust.  In their objections, 

the individual trustees argued that 

the corporate trustee’s request 

of additional compensation was 

“unreasonable and excessive.”  

Because the trust is silent on trustee 

compensation, and it was believed 

that no formal fee agreement 

existed, the corporate trustee 

claimed its standard compensation 

was reasonable under the Uniform 

Trust Act because the parties 

stipulated that the corporate 

trustee’s standard rates arose 

in a competitive market, and 

pursuant to 20 Pa. C.S. §7768(d), 

“compensation at levels that arise 

in a competitive market shall be 

presumed to be reasonable in the 

absence of compelling evidence 

to the contrary.”

The Court’s first inquiry was whether 

a valid fee agreement existed 

to limit the corporate trustee’s 

allowable fees.  Pursuant to 20 Pa. 

C.S. §7768, if a valid agreement 
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existed, the corporate trustee 

would be entitled to the agreed-

upon compensation, subject to a 

possible adjustment by the Court 

if the fees were unreasonable; 

but if no agreement existed, the 

corporate trustee would be entitled 

to reasonable compensation, 

as determined by the Court by 

examining several factors.  

The corporate trustee argued that 

the June 10, 1954 letter was not 

a binding fee agreement; rather, 

it claimed that the letter was 

“informational.”  In analyzing whether 

the 1954 letter constituted a valid 

fee agreement, the Court cited 

to In re Estate of Breyer, 379 A.2d 

1305 (Pa. 1977) for the proposition 

that a letter that limits the amount, 

source and timing of a trustee’s 

commissions is a valid and binding 

fee agreement confining the trustee 

to the terms of the letter.  Because 

the 1954 letter included definite 

terms, unequivocally stated the fee 

to be charged by the corporate 

trustee on trust income, and because 

the parties had manifested their 

intent to be bound by these terms 

by transferring income to the 

corporate trustee in the amount of 

5% of the income of the trust each 

year, the Court determined that the 

1954 letter constituted a valid fee 

agreement with respect to income, 

notwithstanding the fact that the 

letter did not explicitly state that it 

was an agreement and that it was 

not signed by the settlor.  

CASE SUMMARY, CONTINUED

Because the Court concluded 

that the 1954 letter was a valid fee 

agreement with respect to income, 

the Court’s second inquiry was to 

determine whether to adjust the 

specified compensation laid out 

in the 1954 letter with respect to 

income.  Citing 20 Pa. C.S. §7768(b), 

the Court cited three instances 

in which it may modify specified 

compensation: (1) if the trustee’s 

duties are substantially different from 

those it performed at the time the 

fee agreement was entered into; 

(2) if the specified compensation is 

unreasonable; or (3) if the trustee 

has performed extraordinary services 

which were not provided for in the 

trust instrument or fee agreement.  

The corporate trustee did not argue 

it had performed extraordinary 

services.  The Court stated that it 

did not find a 5% fee on income to 

be unreasonably low, and cited to 

the fact that the corporate trustee 

was willing to continue serving as 

trustee at that rate of compensation 

for decades as evidence of the 

fact the fee was reasonable.  The 

Court also found that the corporate 

trustee had failed to present clear 

and convincing evidence that its 

duties were so substantially different 

as to warrant an adjustment of 

the 5% fee.  Although the Court 

acknowledged that trust law 

and landscape had generally 

changed from 1954 to 2019, it held 

that the corporate trustee did not 

present facts to demonstrate how 

its administration of the trust had 

changed in that time.  The Court 

also concluded that the corporate 

trustee did not present clear and 

convincing evidence of the value 

of its “substantially different” duties, 

which would have been required 

for the Court to determine by how 

much to increase its compensation.  

Thus, the Court found there was no 

justification under which it was able 

to modify the corporate trustee’s 

specified compensation from income 

as described in the 1954 letter.

In the third inquiry, the Court 

considered whether the corporate 

trustee was entitled to a principal 

commission.  The Court stated 

that the 1954 letter “is ambiguous 

insofar as its wording does not 

expressly prohibit interim principal 

commissions.”  The letter’s silence 

on principal commissions could 

have one of two interpretations, 

either that: (1) the corporate trustee 

was not authorized to receive any 

principal commissions; or (2) the 

parties left the issue subject to the 

prevailing law at the time of the 

contract.  The Court also noted that 

“all ambiguities should be construed 

against” the corporate trustee.  The 

Court ultimately concluded that the 

corporate trustee had not waived 

its right to a principal commission 

simply by not regularly requesting 

one; to the contrary, the corporate 

trustee sought and was granted such 

a fee after the filing of its second 

accounting fifteen years earlier.  In 

addition, pursuant to 20 Pa. C.S. 

§7768(a), “[n]either a compensation 
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provision in a trust instrument 

nor a fee agreement governs 

compensation payable from trust 

principal unless it explicitly provides.”  

Finding no prohibition on the 

corporate trustee’s collection of a 

principal commission, and no explicit 

waiver of a principal commission in 

the 1954 letter, the Court concluded 

that the corporate trustee had not 

waived a principal commission.

The fourth inquiry was a matter 

of the reasonableness of the 

corporate trustee’s requested 

commission from principal.  While 

a court considering reasonable 

compensation should consider the 

“character of services rendered, the 

responsibility incurred, and the zeal 

and fidelity with which the trust of the 

accountants was carried out,” there 

is a presumption of reasonableness 

for trustee compensation arising in 

a competitive market pursuant to 

20 Pa. C.S. §7768(d).  As the parties 

had previously stipulated that the 

corporate trustee’s fees arose in a 

competitive market, the burden then 

shifted to the individual trustees to 

produce compelling evidence that 

the corporate trustee’s requested 

compensation was unreasonable.  

In this regard, the Court examined 

an e-mail from the corporate 

trustee a year prior to filing the 

third accounting requesting a 

principal commission of $145,000 

“as a ‘gesture of good faith’ since 

it was half of what [the corporate 

trustee] would have charged 

under its standard fee schedules.”  

Concluding that the offer of 

CASE SUMMARY, CONTINUED
$145,000 was “not part of settlement 

negotiations or the like as the e-mail 

predates this litigation by seven 

months,” the Court stated that:

Accountant’s magnanimity pleases 

the Court as it rarely sees such acts 

of noblesse oblige.  If [the corporate 

trustee] believed $145,000 was a 

reasonable principal commission, 

why then the Court agrees.  To hold 

otherwise means [the corporate 

trustee] can seek cover behind 

Section 7768’s presumption of 

reasonableness despite the fact it 

was prepared to accept a principal 

commission considerably lower than 

what its fee schedules would require 

of the trust.

The Court found that between the 

second and third accountings, 

the fair market value of the trust 

had increased by $600,000 and 

distributions to beneficiaries 

increased by $800,000, which made 

it “difficult to justify not granting an 

interim principal commission, but the 

extent of that commission must be 

curtailed by [the corporate trustee’s] 

e-mail.”

The fifth inquiry addressed the 

individual trustees’ claim that to 

award such a commission to the 

corporate trustee would violate the 

Contract Clause of the Pennsylvania 

Constitution, which provides that “[n]

o . . . law impairing the obligation 

of contracts . . . shall be passed.”  

Pa. Const. Art I, §17.  The purpose 

of the Contract Clause is to protect 

contracts from subsequent legislative 

impairment, which, the individual 

trustees argued, would result if the 

Court granted the corporate trustee 

a principal commission.  The Court 

examined the law in existence during 

the execution of the 1954 letter 

and found that awarding interim 

principal commissions did not impair, 

let alone substantially impair, the 

parties’ contract under the 1954 

letter.  Because the law authorizing 

interim principal commissions 

predated the 1954 letter, the letter 

“is a species of contract, and 

the contract is silent on interim 

principal commissions, [meaning] 

the law authorizing interim principal 

commissions is not an impairment 

but an implied term of the parties’ 

agreement.”  Further, because there 

was no evidence of any intent to 

prohibit interim principal commissions 

in either the trust instrument or the 

1954 letter, such commissions were 

available to the corporate trustee 

and its predecessors since the trust’s 

execution, so awarding a principal 

commission would not have impaired 

the parties’ contract.

The sixth and final inquiry before the 

Court was on the payment of the 

corporate trustee’s counsel fees.  

Citing 20 Pa. C.S. §7769, the Court 

acknowledged that Pennsylvania 

“authorizes reimbursement of 

expenses that the trustee incurs to 

defend the trustee’s administration 

absent the trustee’s breach of 

trust.”  However, the Court has the 

discretion to modify attorney fees to 

a “reasonable and just level.” 
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CASE SUMMARY, CONTINUED

Though the individual trustees did 

not allege a breach of fiduciary 

duty by the corporate trustee nor 

that the defense of an accounting 

is an illegitimate part of the trust 

administration, the Court found 

nonetheless that the defense of the 

third accounting by the corporate 

trustee was an unnecessary expense 

due to the corporate trustee’s 

“imprudent conduct.”  The Court 

cited to the August 2018 e-mail, 

whereby the corporate trustee 

stated that it would seek $145,000 

as compensation, but when the 

accounting was filed, the corporate 

trustee had “changed course and 

blindsided” the individual trustees 

with its request for additional fees 

after sending the e-mail.  Although 

the Court acknowledged that even 

if the corporate trustee requested 

the original $145,000 in its accounting 

it would not have guaranteed 

that the proceedings would have 

gone smoothly, “the fact [the 

corporate trustee] never had a full 

and honest conversation with [the 

individual trustees] on the subject 

of compensation—then sought a 

fee significantly higher than what it 

had originally told [the trustees]—

guaranteed a long and costly legal 

fight resulting in a Pyrrhic victory.”

Accordingly, the Court concluded 

that although the corporate trustee’s 

fees incurred in the preparation 

and filing of the third accounting 

were proper trust expenses, its fees 

associated with the defense of the 

third accounting were not properly 

payable from the trust.

GUARDIANSHIP IN THE ERA OF COVID-19
BY KEELIN S. BARRY, ESQUIRE 

Clients of Elder Law attorneys 

die. It’s an occupational hazard. 

Maybe someone should warn our 

clients before they walk in the door. 

Warning: end of life planning at our 

firm led to death in 100% of cases.

This year has been exceptional, 

record-breaking. One third of 

my guardianship clients died. 

My practice had a guardianship 

caseload of around 32 cases in 

March of 2020. Since then, 10 

clients have died. Seven were 

nursing home residents. Three were 

in Assisted Living or Memory Care. 

Some death certificates identified 

Covid-19 as the cause of death, but 

most did not.  

Whether the death certificate 

cited cause of death as Covid-

19, advanced age, or inanition, 

I am clear that the pandemic 

accelerated nearly each of these 

deaths. Each of these poor souls was 

among our most vulnerable citizens: 

unable to communicate effectively, 

physically decrepit, and, due to the 

pandemic, without oversight from 

loved ones or guardians. Combined 

with social isolation, short-staffed 

facilities, and systemic chaos, many 

guardians were left wondering.

How can guardians monitor client 

care in residential settings when 

facilities are closed? What is the 

responsibility of a guardian under 

these circumstances?

HOW ARE GUARDIANS MONITORING 

CLIENT CARE IN RESIDENTIAL 

SETTINGS?

In preparation for writing this article, 

I asked several guardians this 

question. The first person I asked, 

groaned and said “We’re not 

really doing a very good job of it.” 

Guardians talk with caregivers on 

the phone and, for nursing home 

clients, attend quarterly care 

conferences by phone. While some 

clients can participate in Zoom 

calls, many cannot due to cognitive 

decline. 

One guardian, who is usually a 

superstar at visiting her clients, 

shared that visiting clients while 

sitting on opposite sides of a window 

did not work. Her clients brightened 

when she visited in person with 

cookies, but couldn’t remember her 

well enough to make a window visit 

work. 

continued on page 36
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At my office we are trying to talk 

with caregivers at least once a 

month, but that has not always 

been possible. We attend quarterly 

care conferences and get updated 

medication lists, medical updates 

and social information. Self-reporting 

from nursing homes: what could go 

wrong?

Three of our clients experienced 

unreported precipitous weight loss. 

In one case, a devoted spouse 

flagged the problem during Zoom 

calls. He wasn’t looking “right.” She 

asked the facility to weigh him. They 

reported to her that his weight had 

been constant. She insisted they 

weigh him again. They said the 

scale was broken. They took him to 

another part of the facility. He had 

lost ten pounds. 

In another case we learned about 

the weight loss after our client 

died. The facility records reported 

stable weights daily for weeks and 

then a sudden drop of 10+ pounds 

one day. Cause of death on the 

death certificate was Covid-19 and 

inanition (starvation). 

It is no secret that nursing homes 

have been understaffed and 

overburdened during the pandemic. 

Many caring people are doing the 

best they can, and it is hard not 

to be grateful to the many people 

who showed up to take care of 

my nursing home clients during the 

worst of Covid-19 in nursing homes. 

I cannot imagine how scary it must 

have been at times for those staff.

GUARDIANSHIP DURING COVID-19, CONTINUED
In a very different way, this has 

been a confusing and scary time for 

guardians. 

WHAT IS THE RESPONSIBILITY OF A 

GUARDIAN UNDER OUR CURRENT 

CIRCUMSTANCES?

Pennsylvania’s only binding rules 

for guardians are set forth in our 

broadly-written statute and, to a 

very small extent, case law. Unlike 

many states, Pennsylvania has not 

adopted binding guardianship 

standards. However, recent 

guardianship reform efforts following 

the PA Supreme Court’s Elder Law 

Task Force Report (2014) http://www.

pacourts.us/judicial-administration/

court-programs/office-of-elder-

justice-in-the-courts are promoting 

clearer best practices.  These 

practices are reflected in the 

newly issued Guardianship Bench 

Book http://www.pacourts.us/

assets/files/setting-7713/file-10135.

pdf?cb=c5ce82 and other work 

of the Advisory Committee to the 

Office of Elder Justice in the Courts. 

(see same link as Elder Law Task 

Force Report)

These emerging best practices 

are based, in part, on proposed 

standards of practice promulgated 

by the  National Guardianship 

Association, The ABA Commission 

on Law and Aging and the National 

Center for State Courts. These 

groups have joined together to offer 

guidance to guardians seeking to 

find their way in this time of Covid-

19. https://www.guardianship.

org/?s=covid

I highly recommend this resource, 

especially the FAQ section, to 

guardians or attorneys working with 

guardians. Some key points:

•  Maintain remote or in-person 

contact with clients. In-person is 

best, where possible.

•  Take precautions against 

infecting your client.

•  Stay in touch with client’s 

health care providers.

•  Advocate to protect your 

client’s rights.

•  Make sure your client receives 

all Covid-19 benefits entitled to.

•  Watch out for Covid-19 

related scams.

Guidance offered in this Covid-19 

document is consistent with the 

NGA Ethical Principles and NGA 

Standards of Practice. Following this 

advice to the best of a guardian’s 

abilities – and keeping good records 

– should protect the client and the 

guardian. 
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