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It is my honor to serve as Chair of 

the Philadelphia Bar Association’s 

Probate and Trust Law Section for 

2022.  I first became involved with 

the Section in 2006 when I was 

fresh from having finished a judicial 

clerkship and starting my Trusts and 

Estates practice.  My colleague 

at the time, Bob Louis, was serving 

on the Executive Committee and 

suggested me for the position of 

Young Lawyers Division Liaison to 

the Section.  I am so thankful for 

that opportunity all those years ago 

– I was able to attend meetings of 

both the Probate Section and the 

Young Lawyers Division, and my eyes 

were quickly opened to how the 

investment of time and effort with 

volunteering for the Philadelphia 

Bar can reap incredible rewards in 

the form of growth of knowledge 

in my chosen practice area, and 

in enhanced relationships with 

practitioners from across the region.  

As we enter year two of this 

challenging new era of public life, 

one theme has stood out to me 

again and again: people are hungry 

for connection.  Yes, we may have 

tired of zoom cocktail hours and 

escape rooms, but many of us have 

certainly valued the opportunity for 

increased flexibility in our working 

lives, and our connectivity to others 

is what has helped us through some 

of the darkest hours of these trying 

times.  

We are fortunate, then, that the 

Probate Section offers so many 

opportunities for gathering together.  

From community service projects 

to committee meetings to social 

events, our Section provides real 

and meaningful occasions to 

connect and to give back to the 

city and the practice of law.  Our 

members have a strong tradition 

of pro bono service and a rich 

history of educational programs 

that draw in practitioners from 

around the region. This message of 

connection has been enhanced 

by the recent emphasis that the 

Philadelphia Bar Association has 

placed on collaboration between 

and among the Bar’s various 

Sections and Committees.  One of 

the opportunities that I am most 

looking forward to as Chair in 2022 is 
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and Trust Law Section 

Newsletter? Then, why don’t you 

write it? If you are interested, 

please contact the editor:

Michael Breslow
email: mbreslow@htts.com
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the chance to get to know not only 

members of the Section better but 

also expand my network to meet 

Bar Association members in other 

practice areas as well.  

I have found that one of the very 

best ways to get “connected” 

through the Section is by serving 

on our committees.  The Probate 

Section is incredibly lucky to have 

a robust number of committees 

that keep us motivated, excited 

by and interested in this practice 

area.  I’d like to take the opportunity 

to use the balance of this column 

to highlight the good works 

being done by just a few of our 

committees and our Section liaisons, 

and to showcase some ways that 

you, as our Section members, can 

get involved.

Education Committee - Our 

Education Committee puts on three 

CLEs per year, which known as the 

Section’s “quarterly” meetings.  This 

year, the quarterly meetings will 

focus on charitable giving, estate 

planning for diverse audiences, 

and the intersection of estate 

planning and real property law.  My 

service on this Committee on and 

off over the past fifteen years has 

been one of the great joys of my 

bar membership – not only have I 

learned about substantive areas of 

the law, I’ve also grown as a leader 

by learning how to coordinate a 

panel of speakers, showcasing their 

individual strengths.

REPORT OF THE CHAIR, CONTINUED
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Diversity Committee - Our Diversity 

Committee, newly led by Chloe 

Mullen-Wilson, is looking forward to 

collaborating with the Education 

Committee on the June quarterly 

meeting and is poised to present 

another great year of programming, 

with an eye towards volunteerism 

and providing opportunities for other 

members of the Bar to get to know 

our Section.

Business Planning Committee - The 

Business Planning Committee has 

re-formed in 2022.  Helmed by 

Alicia Berenson and Daniel Levine, 

the Business Planning Committee is 

seeking new members and planning 

to convene for discussion on topics 

of interest to attorneys who plan 

for closely held and family-owned 

businesses.

Technology Committee - The 

Technology Committee, now 

being led by former Section Chair 

Justin Brown, is excited for its slate 

of 2022 programming on topics 

at the forefront of the evolution 

of technology in the law and the 

impact of technology on trusts and 

estates practice.

Publications Committee - Our 

Publications Committee will continue 

to source, curate and edit the 

content of our newsletter, published 

three times per year.  We are proud 

of our Section’s long-standing 

efforts and tradition in this area, and 

encourage members to consider 

joining this Committee, which fosters 

in depth discussion of topics of 

interest to the Section at large.

Legislative Committee - The 

Legislative Committee will continue 

analyzing the newest proposed trust 

and estate laws, giving the Section 

a voice on relevant legislation.

Elder Law and Guardianship 

Committee – The Elder Law and 

Guardianship Committee has 

gotten off to an exciting start 

this year with its well-attended 

program on the ethics of Medicaid 

Planning.  With the increased 

focus, both locally and nationally, 

on guardianships and the rights 

of incapacitated persons, the 

Committee will continue with its slate 

of dynamic programming that has 

attracted significant attention from 

practitioners across the region.

Rules and Practice Committee – 

The Rules and Practice Committee 

continues in its challenging task of 

finalizing the Philadelphia Estate 

Practitioner’s Handbook, which as 

many of you know, is an incredible 

resource for anyone seeking to 

practice before the Register of Wills 

or Orphans’ Court.  The Committee 

is also focused on other potential 

changes to the Philadelphia 

Orphans’ Court local rules, and has 

spent the first two months of 2022 

working in concert with the Orphans’ 

Court Litigation and Dispute 

Resolution Committee to address the 

rules relating to so-called “default” 

judgements.
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Orphans’ Court Litigation and 

Dispute Resolution Committee – 

The Orphans’ Court Litigation and 

Dispute Resolution Committee 

fosters monthly discussion on a 

wide-range of topics of interest 

to both litigators and non-

litigators alike.  In addition to 

its collaboration with the Rules 

and Practice Committee, the 

Committee is gearing up to host 

meetings addressing topics ranging 

from practice with the Charitable 

Division of the Pennsylvania 

Attorney General’s Office to 

recent court cases of interest.  The 

thought-provoking discussions 

provided in their meetings will 

appeal to all Section members.

Tax Committee  – The Tax 

Committee is dedicated to offering 

programs of interest to Section 

members throughout the year, and 

are looking forward to presenting 

programs in 2022 on GST Tax and 

continuing the Section’s annual 

tradition of meeting with members 

from the Pennsylvania Department 

of Revenue to learn about 

the latest issues impacting the 

Pennsylvania Inheritance Tax.

Young Lawyers Division Liaisons – 

The Section’s two new Liaisons to 

the Young Lawyers Division, Melissa 

Siravo Hensinger and Ryan Ahrens, 

are excited to get started with their 

service this year, and hope to focus 

on social events for our younger 

members of the Section as well as 

revitalizing our mentorship groups, 

which provide an opportunity for 

young lawyers to meet with more 

experienced practitioners for 

advice and general camaraderie.  

Community Service Liaison – Our 

new Community Service Liaison, 

Valerie Snow, is full of ideas for 

getting Section members involved 

in pro bono efforts throughout 

the community.  She also hopes 

to capitalize on the success of 

our block clean up in Southwest 

Philadelphia last year, co-organized 

with Register of Wills Tracey 

Gordon and the Section’s Board of 

Governors Liaison, Maureen Farrell, 

in seeking opportunities for group 

volunteerism.

Tax Section Liaison – Our Tax 

Section Liaison will continue his 

work in making sure that the Tax 

and Probate Sections are aware 

of each other’s activities and 

promoting collaboration between 

the Sections.

I am thrilled to report that many of 

our committee meetings have had 

robust attendance so far in 2022, 

but to keep this momentum going, 

we need you!  If you, like so many 

of us, are seeking connection now 

more than ever before, we have 

a wealth of opportunities for you 

to get involved and meet other 

like-minded practitioners.  We are 

also seeing renewed excitement 

about Section volunteerism from 

the Section’s youngest members.  

I’m very excited to get to know 

all of you better and show you 

what the Section has to offer.  To 

get involved, please feel free to 

contact me directly at kcrary@

gsw-llp.com; 484-683-2624.

REPORT OF THE CHAIR, CONTINUED



4Probate and Trust Law Section Newsletter | NO. 157

NON-GRANTOR TRUSTS – WHAT ARE THEY AND HOW CAN I CREATE ONE?
BY ISABELA ALVAREZ, ESQUIRE | DILWORTH PAXSON, LLP

Early proposals of President Biden’s 

Build Back Better Act included 

provisions that would cause estate 

inclusion of certain grantor trusts. 

While grantor trust provisions were 

dropped from later versions of 

the Build Back Better Act, tax 

and estate planners may want 

to consider stepping away from 

grantor trusts and working towards 

intentionally creating non-grantor 

trusts for clients intending to create 

a trust without taking on the tax 

liability associated with grantor 

trusts. 

What is a Grantor Trust?

Grantor trusts are designed to 

allow the individual who funded 

the trust to retain certain powers 

over the trust, which cause the 

grantor to pay income taxes on 

the income generated by the 

trust assets. Any taxable income 

or deduction earned by the trust 

is reported and taxed on the 

grantor’s tax return, instead of 

being taxed on the trust’s and/

or the beneficiary’s tax return. A 

grantor trust allows the assets in 

the trust to grow tax-free while the 

grantor pays the trust’s income 

tax. The payment of taxes by the 

grantor is not considered a taxable 

gift by the grantor. 

Common powers retained by a 

grantor to intentionally create a 

grantor trust include the power to: 

(1) substitute assets of equivalent 

value in the trust; (2) borrow 

from the trust without providing 

collateral or security; (3) distribute 

trust income to their spouse; and 

(4) add or remove beneficiaries 

from the trust.1  

While allowing the trust assets to 

grow tax-free with the grantor 

paying the trust’s taxes is a benefit 

of grantor trusts, some grantors 

may not be able to pay the tax 

liability. Grantor trust status can 

be “toggled” off by releasing 

certain powers without significantly 

altering the distribution provisions 

of the trust. For example, a power 

to alter the beneficial enjoyment 

of the corpus or income of the 

trust, coupled with a power to add 

beneficiaries, creates a grantor 

trust under Internal Revenue 

Code (“Code”) Section 674. The 

grantor may release the power 

to add beneficiaries and thereby 

terminate grantor trust status. 

Similarly, the grantor could (i) 

release the power to reacquire 

trust assets by substituting assets of 

equivalent value or (ii) release the 

power to borrow from the trust.

It is important to consider the 

income tax consequences of 

toggling off grantor trust status. 

At the time the taxpayer releases 

their grantor trust power(s), the trust 

no longer qualifies as a grantor 

trust and the grantor is no longer 

considered the owner of the trust 

and trust property for Federal 

income tax purposes. At the time 

of the release, the trust becomes 

a separate taxable entity and 

transfers from the trust could result 

in taxable income.2 For example, if 

the grantor sold assets to the trust 

while the trust is a grantor trust, the 

transaction is ignored while the 

trust is a grantor trust but once the 

trust becomes a non-grantor trust, 

the sale would be treated as a 

taxable transaction based on the 

facts that existed at the time the 

trust became a non-grantor trust.

What is a Non-Grantor Trust?

A non-grantor trust excludes all 

of the grantor powers that could 

cause the trust to be taxed to 

the grantor as a grantor trust. 

Because of this lack of control, the 

non-grantor trust is a separate tax 

entity. As a separate tax entity, the 

trust pays income tax at the trust 

level on taxable income retained 

by the trust. If the trust makes 

distributions to a beneficiary, such 

distributions will carry out certain 

taxable ordinary income to the 

1 26 U.S.C. §§ 671-677 (2006).

2 See Rev. Rul. 77-402 (1977).

continued on page 5
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continued on page 6

beneficiary, and such income is 

taxed on the beneficiary’s personal 

income tax return. 

There are certain tax benefits 

associated with creating a non-

grantor trust. First, the grantor does 

not pay tax on the trust income. 

There can also be positive tax 

implications if the trust or the 

beneficiaries are in a lower tax 

bracket than the grantor. 

Non-grantor trusts may also be 

advantageous for clients that 

own and operate certain pass-

through businesses. Pursuant 

to Code Section 199A, eligible 

taxpayers (including non-grantor 

trusts) may deduct up to 20% of its 

qualified business income (“QBI”) 

as well as 20% of qualified real 

estate investment trust (“REIT”) 

dividends and qualified publicly 

traded partnership (“PTP”) income. 

If a client owns a pass-through 

business and such business’s 

taxable income is above the 

allowed threshold to qualify for 

the full QBI deduction, it might 

be advantageous to establish 

one or more non-grantor trusts 

among which to divide ownership 

of business assets and associated 

income in order to benefit from the 

20% deduction. Note that this QBI 

NON-GRANTOR TRUSTS, CONTINUED

deduction may be further limited 

by a business’s W-2 wages and/

or its unadjusted basis in certain 

business assets.

Lastly, non-grantor trusts can be 

useful for high-income taxpayers or 

individuals who own, for example, 

real property. The Tax Cuts and 

Jobs Act (“TCJA”) placed a 

$10,000 cap on state and local tax 

(“SALT”) deductions. If a client’s 

SALT liability is above the threshold, 

it might be advantageous to 

create one or more non-grantor 

trusts to distribute assets and 

thus maximize the tax benefits 

because, as separate tax entities, 

non-grantor trusts are eligible for a 

$10,000 SALT deduction limit. 

How to Create a Non-Grantor Trust

In order to create a non-grantor 

trust, the grantor must ensure 

that the trust is drafted such that 

the grantor is not treated as the 

owner of any portion of the trust 

under Code Sections 671-677. 

The following considerations are 

important in avoiding grantor trust 

status:

1.  The trust must be 

irrevocable.

2.  The grantor may not retain 

a reversionary interest in trust 

assets if the value of the 

reversionary interest exceeds 

five percent (5%) of the value 

of those assets. 

3.  Neither the grantor nor a 

non-adverse party, without the 

approval or consent of any 

adverse party, may have a 

power to affect the beneficial 

enjoyment of the trust corpus 

or income. There are a number 

of exceptions provided in 

Code Sections 674(b) and (c) 

that allow certain classes of 

persons to exercise powers 

over the beneficial enjoyment 

of the trust corpus or income 

without triggering grantor 

trust status that are explained 

below.

4.  The grantor should not 

retain the power: (1) to borrow 

without adequate interest 

or security; (2) to reacquire 

corpus by substituting property 

of equivalent value; or (3) to 

vote stock of a corporation 

over which the grantor (and/or 

the trust) has significant voting 

control.3 

5.  The grantor should not 

retain a power to have trust 

income (1) distributed to the 

grantor’s spouse; (2) held 

or accumulated for future 

distribution to the grantor’s 

spouse; or (3) applied to the 

payment of life insurance 
3 Retention of the right to vote shares of 

stock of a controlled corporation could 
cause estate inclusion under 26 U.S.C. § 
2036(b)(1).
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premiums on the life of the grantor or the 

grantor’s spouse. 

The following powers can be held by anyone, 

including the grantor, without causing the 

grantor to be treated as the owner of the 

trust under Code Section 674(b): (1) to affect 

beneficial enjoyment of the trust corpus or 

income if the power is exercisable only by Will 

(other than a power to appoint the income 

of the trust where the income is accumulated 

by the grantor or may be accumulated 

in the discretion of the grantor or a non-

adverse party); (2) to determine the beneficial 

enjoyment of the trust corpus or income 

if payable for a charitable purpose; (3) to 

distribute corpus to beneficiaries if subject 

to a reasonably definite standard (such as 

a power to distribute for “health, education, 

maintenance, and support”); (4) to distribute 

or apply income to any current beneficiary 

or to accumulate the income if the 

accumulated income must ultimately be paid 

to one of the following: (i) the beneficiary 

from whom the income was withheld; (ii) the 

beneficiary’s estate; (iii) the beneficiary’s 

appointees; or (iv) the current income 

beneficiaries in fixed shares stated in the 

trust; and (5) to distribute income or to 

accumulate income and add it to principal 

during a time when the income beneficiary 

is under age 21 or has a legal disability.4

Additionally, the following powers, if held by 

an independent trustee5 only will not trigger 

grantor trust status:  (1) to distribute or 

accumulate income to or for beneficiaries; 

(2) to distribute income to beneficiaries if 

subject to a reasonably definite standard; 

and (3) to invade corpus for designated 

beneficiaries.6

It is important to consider the clients’ 

intentions when deciding whether to create 

a non-grantor trust versus a grantor trust. If a 

grantor does not prioritize maintaining some 

control and decision-making power (directly 

or indirectly) over trust assets and does not 

want to incur the tax burden associated 

with creating a grantor trust, a non-grantor 

trust may be the proper solution. 

NON-GRANTOR TRUSTS, CONTINUED

4 26 U.S.C. §674(b) (2006).

5 An independent trustee is a trustee who is neither the grantor nor an individual who is related or subordinate to the grantor. 26 U.S.C. §674(c). A 
related or subordinate party means any non-adverse party who is (1) the grantor’s spouse if living with the grantor; (2) any one of the following: 
the grantor’s father, mother, issue, brother or sister; an employee of the grantor; a corporation or any employee of a corporation in which the stock 
holdings of the grantor and the trust are significant from the viewpoint of voting control; a subordinate employee of a corporation in which the 
grantor is an executive. 26 U.S.C. § 672(c).

6  26 U.S.C. §674(c) (2006).
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continued on page 8

JONES v. MCGREEVY:  INHERITED IRA SUBJECT TO CLAIMS OF 
BENEFICIARY’S CREDITORS 
BY JENNIFER A. KOSTEVA, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C.

The Pennsylvania Superior 

Court recently held in Jones v. 

McGreevy, 2022 Pa. Super. 8 

(1/11/2022), that an inherited 

individual retirement account 

(IRA) owned by a Pennsylvania 

beneficiary is subject to the claims 

of the beneficiary’s creditors.

For creditor purposes, Pennsylvania 

law protects certain retirement 

funds and accounts from 

attachment or execution by 

judgment creditors.  The statutory 

provision is 42 Pa. § 8124(b)(1)(ix), 

which exempts “any retirement or 

annuity fund provided for under 

section 401(a), 403(a) and (b), 408, 

408A, 409 or 530 of the Internal 

Revenue Code of 1986 (Public Law 

99-514, 26 U.S.C. § 401(a), 403(a) 

and (b), 408, 408A, 409 or 530), the 

appreciation thereon, the income 

therefrom, the benefits or annuity 

payable thereunder and transfers 

and rollovers between such funds,” 

subject to certain exceptions.  

Many practitioners have long 

questioned whether the statutory 

reference to “any retirement 

fund” includes an inherited IRA.  

A handful of states specifically 

address the treatment of inherited 

IRAs for creditor protection 

purposes in their statutes.  

Pennsylvania does not.  

In addition, Pennsylvania is not 

a so-called “opt out” state for 

bankruptcy purposes, meaning 

that a Pennsylvania debtor may 

choose between the federal 

exemptions and state law 

exemptions to exempt property 

from a bankruptcy estate.  With 

respect to the use of the federal 

exemptions, in 2014, the Supreme 

Court held in Clark v. Rameker, 573 

U.S. 122 (2014), that an inherited 

IRA is not an exempt “retirement 

fund” for purposes of the federal 

bankruptcy exemptions.  Thus, a 

Pennsylvania debtor choosing to 

use the federal exemptions cannot 

protect an inherited IRA from 

creditors.  Until the recent ruling in 

McGreevy, it was unclear whether 

a Pennsylvania debtor choosing to 

use the state law exemptions in the 

bankruptcy context could protect 

an inherited IRA from creditors.  

The Pennsylvania Superior Court in 

McGreevy has now resolved that 

uncertainty.  The Pennsylvania 

state law exemptions do not 

protect inherited IRAs.    

The underlying claim in McGreevy 

stemmed from the sale of two 

collectible shotguns for $40,000.  In 

2008, Wilson Fox commenced a 

civil action in the Westmoreland 

County Court of Common Pleas 

after Daniel McGreevy defaulted 

on an agreement to purchase 

the two shotguns.  Fox obtained 

a default judgment against 

McGreevy in the amount of 

$50,800.  Fox subsequently sold 

and assigned the judgment 

to Brian Jones.  In 2018, Jones 

commenced post-judgment 

enforcement proceedings against 

McGreevy via a garnishment 

action in the Allegheny Court of 

Common Pleas.  Certain funds 

were garnished from McGreevy’s 

assets.  McGreevy filed claims for 

exemption and immunity of his 

assets from levy or attachment.  

The trial court entered judgment in 

favor of McGreevy, ordering that 

all property owned by McGreevy 

was exempt and immune from 

attachment.  Jones appealed to 

the Superior Court.

In McGreevy, the Superior Court 

reconsidered the treatment of 

McGreevy’s inherited IRA, which 

McGreevy had received from his 

father as the named beneficiary.  

The Superior Court applied the 

logic of Clark and concluded 

that McGreevy’s inherited IRA 

did not qualify as a protected 

“retirement fund” for purposes of 

the Pennsylvania statute (42 Pa. § 

8124).  In other words, McGreevy’s 

interest in his inherited IRA was 

reachable by his creditors. 
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JOIN A COMMITTEE

The Section’s committees depend on the steady flow of people, energy and ideas. 

Join one! 

 Contact the Section Chair:

Kathryn H. Crary, Esquire
Gadsden Schneider & Woodward LLP

1275 Drummers Lane, Suite 210
 Wayne,  PA 19087-1571

484-683-2624

kcrary@gsw-llp.com
 

The logic in Clark is primarily public-

policy based.  In Clark, the United 

States Supreme Court reviewed 

several legal characteristics of 

inherited IRAs (as contrasted to 

IRAs established and held by 

the original account owner who 

earned and contributed the funds), 

including: (1) that the holder of 

an inherited IRA cannot invest 

additional funds in the account, 

(2) that the holder of an inherited 

IRA is required to withdraw money 

from the account without regard 

to retirement age and (3) that 

the holder of an inherited IRA 

may withdraw the entire balance 

of the account at any time and 

use it for any purpose without 

penalty.  The Supreme Court noted 

that the federal exemption in the 

bankruptcy context strikes a careful 

balance between the creditor’s 

interest in recovering assets and 

a debtor’s interest in protecting 

essential needs.  Allowing debtors 

to protect funds in an IRA ensures 

that a debtor will be able to meet 

his or her basic needs during 

retirement.  By contrast, nothing 

about an inherited IRA prevents or 

discourages a debtor from using 

the entire balance immediately 

after bankruptcy for purposes of 

current consumption.

In sum, McGreevy confirms that 

an inherited IRA is not a protected 

“retirement fund” under the 

JONES v. MCGREEVY, CONTINUED

Pennsylvania statute addressing 

the exemption of certain assets 

from attachment or execution by 

judgment creditors.  As advisors, 

we must be mindful of our advice 

given to clients with possible 

creditor issues.  If a client owns 

an inherited IRA and is a resident 

of Pennsylvania, the inherited IRA 

may be subject to the claims of 

the client’s creditors.  Similarly, if a 

client is designating an individual 

with possible creditor issues as the 

beneficiary of his or her IRA, the 

client may wish to consider naming 

a trust for the benefit of such 

individual as beneficiary in order 

to obtain the additional protection 

afforded by trusts. 
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GILBOY & GILBOY LLP

A law firm offering 

highly specialized 

estate and tax planning,  

trust and estate administration

and associated services in a 

personalized atmosphere.

KEVIN P. GILBOY

BRIAN R. GILBOY

GEORGE C. DEENEY

Two Logan Square

100 N. 18th Street

Suite 730

Philadelphia, PA 19103

Phone: 267.861.0531

Fax: 267.861.0563
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LEGISLATIVE UPDATE
BY JENNIFER L. ZEGEL, ESQUIRE | KLEINBARD LLC

The last two years have been a 

whirlwind for many estate and 

trust practitioners.  During the 

pandemic, we planned creative 

document executions, faced 

confusion surrounding emergency 

orders for remote notarization 

of certain estate planning 

documents, had to adjust to virtual 

practices for a traditionally paper 

heavy and in-person practice, 

and needed to sound alarm bells 

for clients in need of advanced 

planning due to impending threats 

of a lowered federal estate tax 

exclusion amount (among other 

potentially significant legislative 

changes at the federal that could 

impact planning) in 2021.  Those 

proposed reforms did not come to 

fruition.  However, there is no rest 

for the weary, and there is a lot 

more planning to do.

While reduction of the federal 

estate tax exclusion amount is no 

longer an immediate concern, as 

it is now $12,060,000 per person 

($24,120,000 for a married couple) 

in 2022, the exclusion amount will 

still sunset to roughly $6,000,000 

at the end of 2025, under the 

2017 Tax Cuts and Jobs Act, if 

Congress does not intervene.  The 

next four years present many 

opportunities for planning.  Now is 

the time to consider implementing 

longer-term strategies in advance 

of 2026.  A couple techniques 

include separating jointly held 

assets in order to fund a Spousal 

Lifetime Annuity Trust (SLAT), 

and ensure there is adequate 

separation in time between 

creating and funding a SLAT for 

each spouse (along with following 

other requirements to avoid 

the Reciprocal Trust Doctrine).  

Transferring life insurance policies 

that are owned individually into 

an Irrevocable Life Insurance Trust 

(ILIT) is a good move now to ensure 

the three year period post-transfer 

expires in order to avoid estate tax 

exclusion on those assets by 2026.  

It should also be noted that for 

the first time in several years, the 

annual gift tax exclusion amount 

increased to $16,000 per person 

($32,000 for a married couple).

On a local level, one of the 

most exciting recent legislative 

initiatives was Pennsylvania’s 

enactment of a version of the 

Uniform Law Commission’s Revised 

Uniform Fiduciary Access to Digital 

Assets Act (“RUFADAA”), which 

became effective in January of 

2021.  Pennsylvania’s version of 

RUFADAA added a new Chapter 

39 to the Probate Estates and 

Fiduciaries Code (“PEF Code”). 20 

Pa. C.S. §§3901 et seq.  Chapter 39 

provides access to certain digital 

assets of an individual by four types 

of fiduciaries: an agent under a 

power of attorney, a personal 

representative of a decedent’s 

estate, a trustee of a trust, and 

a guardian of an incapacitated 

person’s estate.  

RUFADAA provides the framework 

for a fiduciary’s legal authority to 

access an individual’s digital assets 

and interests, such as digitally 

stored documents, electronic 

communications, loyalty program 

rewards, pictures, social media 

accounts, videos, monetized digital 

assets, and other digital interests 

and accounts that are controlled 

by a service provider’s Terms of 

Service Agreement (“TOSA”).  The 

default rule under RUFADAA is that 

a user needs to explicitly authorize 

a fiduciary’s access to the user’s 

digital assets based on a hierarchy. 

First in priority is the use of an 

online tool (which is an agreement 

between the user and the service 

provider separate from the TOSA), 

which provides directions for the 

disclosure or non-disclosure of 

digital assets to a designated 

recipient.  Second in priority are 

provisions in estate planning 

documents that address fiduciary 

access, and finally the terms of 

a TOSA are consulted if there is 

no online tool utilized and estate 

planning documents are silent 

as to access.  In Pennsylvania, 

RUFADAA adds another “hot 

power” to Pennsylvania’s general 

power of attorney law under 
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§5601.4 of the PEF Code, and an 

agent may access the electronic 

communications and digital assets 

of the principal only if the power of 

attorney expressly grants the agent 

the authority to do so.  20 Pa. C.S. 

§5601.4 (a) (9).  It should be noted 

that Google, Apple, and Facebook 

all have their own version of an 

online tool.  Additional information 

about each online tool can be 

found on the platform for each 

service provider.  

The types and categories of digital 

assets have skyrocketed during 

the pandemic, bringing with 

them a host of legal, technical, 

privacy, and practical planning 

challenges spanning from 

accessing a client’s email account 

to planning for the transfer of non-

fungible tokens (“NFTs”).  In very 

general terms, an NFT is a smart 

contract connected to a one of 

a kind digital collectible (e.g. an 

athletic trading card, artwork, 

or a memorialized tweet, etc.).  

Conversations surrounding digital 

assets can initially appear simple 

but quickly can become very 

complex depending on a client’s 

digital behavior and needs.  Many 

practitioners are still wrestling with 

the concept of digital assets and 

are struggling with incorporating 

the topic of digital assets into 

planning discussions with their 

clients.  Some are ignoring the 

topic all together. 

The media has highlighted 

sensational cases of individuals 

losing significant sums of money 

by not properly planning for 

cryptocurrency, marketing ploys 

are rampant with celebrities 

endorsing NFT’s, and last month 

even the Super Bowl jumped 

on the bandwagon by airing 

several commercials regarding 

cryptocurrency.  Aside from 

media hype, there is some case 

law surrounding access issues by 

an estate to email, social media 

accounts, and cloud storage for 

a decedent.  Yet, one question 

still remains for many practitioners 

- how prevalent is the issue of 

digital assets in the estate industry? 

The Society of Trust and Estate 

Practitioners (STEP) Digital Assets 

2021 global survey report: Digital 

Assets a Call to Action (conducted 

by STEP and the Microsoft Funded 

Cloud Legal Project at Queen 

Mary University of London), 

provides some direct evidence 

regarding the general extent of 

digital assets in practice.  A few of 

the below findings from the STEP 

Survey showcase the increased 

need for planning in this area: 

1.  90% of estate practitioners 

predict client demand for 

advice about digital assets will 

increase.

2.  60% of estate practitioners 

reported dealing with digital 

LEGISLATIVE UPDATE, CONTINUED

assets at least once in their 

practice.

3.  25% reported that they 

were aware of clients having 

difficulties accessing or 

transferring digital assets on 

death or incapacity. 

4.  Only 6% of estate 

practitioners considered there 

was a straightforward way to 

access digital assets stored 

in the cloud. Many cited 

obstacles to accessing cloud-

stored digital assets contained 

technical restrictions, lack 

of clarity around property 

rights, and lack of estate 

planning.  The five providers 

most mentioned were Apple, 

Google, Facebook, Microsoft, 

and Dropbox.

For practitioners who are delaying 

venturing into digital asset planning 

waters and advise clients on the 

impact their use of technology has 

on their estates or consequences 

in the event of sudden incapacity, 

the call to action is amplified as 

the need for this type of planning 

will only continue to increase and 

become more complicated.  While 

uncommon now, some clients are 

already in need of planning that 

takes into account their valuable 

virtual real estate in the metaverse, 

which is a public online virtual 

world.  Many clients do not have 

such novel digital assets, but even 

continued on page 12
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if a client only has one email account (and most probably use more) or a 

few online accounts that contain personal information, that alone warrants a 

conversation as part of the planning process.  Online accounts are vulnerable 

to cybersecurity issues and attacks and if certain information becomes 

exposed it can cause a lot of destruction during life and after death. 

As our digital footprints expand, more clients will expect that their digital 

assets will be addressed and included as part of their estate plans.  Legal 

representatives will eventually hold practitioners responsible if they are 

unable to legally and technically access such assets in the event of death or 

incapacity.  While we have RUFADAA in place, many open questions remain 

in connection with valuation, privacy rights, general property rights, and 

tax treatment surrounding digital assets, which further complicates planning 

matters.  Yet, despite these new planning complexities, diving into digital asset 

discussions with clients and assessing a client’s digital usage and technological 

behavior while living will have a dramatic impact on increasing the ability 

to legally and technologically access these assets in the event of death 

or incapacity.  Advisors need to pay attention to the technical and legal 

developments in this area with similar attention and awareness to potential 

federal legislative tax changes and reforms that could impact planning, as 

federal tax changes may only impact high net worth clients, but digital asset 

planning impacts us all.  

NOTE: Jennifer L. Zegel, Esquire, is Chair of the Legislative Committee for the 

Probate and Trust Law Section. She is the author of Digital Asset Entanglement: 

Unraveling the Intersection of Estate Laws & Technology (March 2022/Lexis 

Nexis).

LEGISLATIVE UPDATE, CONTINUED
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TAX UPDATE
BY GEORGE C. DEENEY, ESQUIRE | GILBOY & GILBOY LLP

GUIDANCE FROM THE IRS

Internal Revenue Service Extends Timeframe it will Accept E-Signatures

The IRS has extended the date through which it will accept e-signatures to October 31, 2023 for 

certain forms, including Form 706.  Acceptable electronic signature methods include 1) a name 

typed on a signature block; 2) a scanned or digitized image of a handwritten signature; 3) a 

handwritten signature input onto an electronic signature pad; 4) a handwritten signature, mark or 

commend input on a display screen with a stylus device; or 5) a signature created by 3rd party 

software.

Internal Revenue Service Issues RMD Proposed Regulations

The IRS has issued proposed regulations relating required minimum distribution rules from various 

qualified plans, including IRAs and annuities, certain deferred compensation plans, 403(b) annuity 

contracts and others.  Written comments are required prior to May 25, 2022.  The proposed 

regulations can be found at federalregister.gov/d/2022-02522.

Estate Tax Closing Letter Fee Authorized 

The IRS and Treasury released final regulations imposing a $67 fee on an estate to receive a closing 

letter for its federal estate tax return.  Such regulations apply to requests received by the IRS on or 

after October 28, 2021.  The requests for closing letters must be made using pay.gov.  An estate may 

still receive a free account transcript from the IRS that shows some information which the estate may 

use to confirm the return has been examined and the file has been closed.
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PENNSYLVANIA LEGISLATURE CONSIDERS ADULT GUARDIANSHIP 
REFORM
BY VALERIE L. SNOW, ESQUIRE | STAFF ATTORNEY/INDEPENDENCE FOUNDATION FELLOW | SENIORLAW CENTER

Over the past year, the Britney 

Spears conservatorship saga – 

which lasted 13 years before 

ending in November 2021 with the 

full restoration of Ms. Spears’s rights 

– has invited an unprecedented 

degree of public scrutiny 

into a niche and traditionally 

overlooked area of the law. In 

recent months, members of both 

chambers of the United States 

Congress introduced bipartisan 

legislation designed to combat 

guardianship fraud and abuse.1 

House Democrats even extended 

a speaking invitation to the newly 

liberated Ms. Spears.2 Meanwhile, 

Governor Newsom of California 

enacted a new law, colloquially 

called the “#FreeBritney bill”, 

to strengthen due process 

protections for individuals facing 

or under conservatorship.3 With 

guardianship and conservatorship 

reform efforts gaining traction in 

Washington, D.C., California, and 

several other states, where does 

Pennsylvania stand? 

In October 2020, I joined SeniorLAW 

Center – a non-profit legal aid 

organization serving Pennsylvanians 

60 and older – to launch the 

‘Access to Justice in Guardianship’ 

project with the support of the 

Independence Foundation. The 

project assists older adults facing 

or under guardianship, including 

providing court representation 

in Philadelphia and legal advice 

and information throughout the 

state via our SeniorLAW Helpline 

(1-877-727-7529). Community and 

professional education surrounding 

guardianship and alternatives is 

another important component 

of the project, as is policy and 

legislative advocacy. As a result, 

I have had the opportunity to 

monitor reform efforts around the 

county and proposed guardianship 

legislation in Pennsylvania.

There are three bipartisan bills 

pertaining to adult guardianship 

pending in the Aging & Older 

Adult Services Committee of 

the Pennsylvania House of 

Representatives.4 The most 

significant and potentially 

transformative proposal is HB 

1928, which would amend 20 Pa. 

C.S. §5511 to require mandatory 

appointment of counsel – if 

counsel has not already been 

retained – for all adults facing 

guardianship or seeking to modify 

or terminate a guardianship. At 

present, Pennsylvania is one of only 

six states in which appointment 

of counsel is discretionary with 

the court.5 The bill also specifies 

that counsel should, as far as 

reasonably possible, maintain a 

normal attorney-client relationship 

– i.e., advocate for the client’s 

expressed wishes and follow client 

instructions.

Nineteen states plus Washington, 

D.C. already require appointment 

of defense counsel, separate from 

any guardian ad litem or court 

visitor that may be appointed, 

for adults facing guardianship 

1 In the Senate, S.2881 – Guardianship Accountability Act of 2021. In the House, H.R.6358 – Senior Guardianship Social Security Protection Act of 2022; 
H.R.5971 – Guardians Aren’t Above Prosecution Act of 2021; H.R.5600 – Guardianship Accountability Act of 2021; and H.R.4545 – Freedom and Right 
to Emancipate from Exploitation (FREE) Act. https://www.congress.gov.  

2 https://news.yahoo.com/britney-spears-shares-letter-us-083227831.html.

3 https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220AB1194. 

4 Text of the bills, sponsorship memoranda, and legislative history can be found by entering the bill number (e.g., HB 1928) in the Legislation Quick 
Search field at https://www.legis.state.pa.us/.

5 http://www.civilrighttocounsel.org/map.

continued on page 15
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or seeking its modification or 

termination.6 This arrangement, 

proposed by HB 1928, is endorsed 

by the delegates to the Fourth 

National Guardianship Summit, 

which took place in May 2021 

and which SeniorLAW Center 

attended as a delegate7; 

the Uniform Guardianship, 

Conservatorship, and Other 

Protective Arrangements Act 

(UGCOPAA)8; and Pennsylvania’s 

Advisory Council on Elder Justice in 

the Courts.9 

HB 1928’s proposed changes 

are necessary to protect the 

due process rights of individuals 

who stand to be stripped of 

basic autonomy and freedoms 

most adults take for granted. 

Consider other areas of law in 

which Pennsylvania guarantees a 

right to counsel for those facing 

deprivations of liberty or property: 

indigent criminal defense, child 

dependency proceedings, 

termination of parental rights, 

judicial bypass for minor abortions, 

sex offender registration or civil 

commitment, and numerous 

proceedings involving involuntary 

treatment and services.10 

The stakes of a guardianship 

proceeding are surely at least 

as high and similarly warrant a 

categorical right to counsel. In 

fact, the allegation of incapacity in 

a guardianship proceeding implies 

that the respondent may be ill-

equipped to raise a defense, even 

when a meritorious defense exists, 

making representation by counsel 

even more necessary.

For constitutional due process 

purposes, clarifying the role of 

counsel is just as important as 

mandating appointment in all 

cases. Consistent with Pa.R.P.C. 

1.14 concerning clients with 

diminished capacity, HB 1928 

specifies that appointed counsel 

should, as far as reasonably 

possible, follow a traditional client-

centered model of representation 

– distinct from the investigative 

or advisory role of a guardian 

ad litem. If counsel feels bound 

to take protective action, which 

may conflict with the ethical 

duties to maintain confidentiality 

and to advocate for the client’s 

wishes, then counsel may seek 

the appointment of a separate 

guardian ad litem. Indeed, this 

step is explicitly permitted by the 

text of Rule 1.14 and is endorsed 

by the Pennsylvania Guardianship 

Bench Book.11 Even when a client 

is incapable of participating in the 

representation, counsel should still 

protect the client’s legal interests 

by, for example, advocating for 

less-restrictive alternatives or limiting 

the guardianship when possible.

Mandatory appointment of 

counsel in all cases has received 

some pushback, particularly 

from guardianship petitioners 

and attorneys who represent 

them.12 One concern is for the 

added time and expense (in 

ADULT GUARDIANSHIP REFORM, CONTINUED

6 https://www.americanbar.org/content/dam/aba/administrative/law_aging/chartrepresentationandinvestigation.pdf. 

7 See recommendations 1.2, 1.3, and 3.1. https://www.guardianship.org/wp-content/uploads/Fourth-National-Guardianship-Summit-Adopted-
Recommendations-May-2021-1.pdf. 

8 Sections 305, 406, and 507. https://ncpj.files.wordpress.com/2019/05/ugcopaa-final-with-comments.pdf.

9 The Advisory Council submitted written testimony to the House Aging & Older Adult Services Committee for the October 26, 2021 public hearing 
about the three adult guardianship bills before the Committee. https://dingo.telicon.com/pa/library/2021/20211026TT.PDF. 

10 http://www.civilrighttocounsel.org/major_developments?jurisdiction=Pennsylvania. 

11 See Chapter Five and Chapter Twelve of the Bench book. https://www.pacourts.us/Storage/media/pdfs/20210516/230256-file-10135.pdf. 

12 See, e.g., the Pennsylvania Association of Elder Law Attorney’s written testimony submitted to the House Aging & Older Adult Services Committee 
for the October 26, 2021 public hearing about the three adult guardianship bills before the Committee. https://dingo.telicon.com/pa/
library/2021/20211026TU.PDF.

continued on page 16
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the form of attorney fees) to the 

petitioner, particularly when the 

petitioner is a family member and 

the guardianship appears to be 

uncontested. Yet the importance 

of ensuring adequate due process 

protections and a voice for the 

alleged incapacitated person 

ought to outweigh considerations 

of convenience for the petitioner. 

If a proposed guardianship is 

truly uncontested – for instance, 

if the adult is completely 

incapacitated or does not object, 

and there are no less-restrictive 

alternatives available – then 

appointing counsel for the alleged 

incapacitated person is unlikely 

to burden the proceeding. It is 

also worth considering that some 

uncontested guardianships occur 

not because all parties are in 

complete agreement and no 

defenses exist, but rather, because 

the alleged incapacitated person 

does not understand or cannot 

sufficiently exercise their rights, 

or because counsel does not 

advocate for the client’s expressed 

wishes.

HB 1928 has also raised cost 

concerns, since fees for 

appointed counsel must be borne 

by the estate of the alleged 

incapacitated person, if sufficient 

resources exist, or else the county 

in which the proceeding occurs, 

subject to state reimbursement. 

During a public hearing on the 

three guardianship bills last fall, 

lawmakers stated that they are 

considering the fiscal effect. From 

a national perspective, meanwhile, 

the delegates to the Fourth 

National Guardianship Summit 

recommend that legal aid, public 

defense, or other public service 

attorneys be appointed when 

possible.13 The goal behind the 

recommendation is to minimize 

expenses and to remove the 

potential economic incentive 

for attorneys to recommend 

guardianships where alternatives 

may suffice. The Nevada adult 

guardianship system, which now 

serves as a national model for 

adult guardianship reform, utilizes 

this system.14 The non-profit legal 

aid organization that serves three-

quarters of Nevada’s population 

estimated that, in the first year 

under the new reforms, they 

provided representation at 30 

percent of the expense of private 

counsel.15 

The second bill pending in the 

House Aging & Older Adult Services 

Committee is HB 1890, which would 

amend 20 Pa. C.S. §5511 to add 

a requirement that a guardian 

or proposed guardian submit 

criminal history records from both 

the Pennsylvania State Police 

and the federal government, plus 

proof of eligibility to legally work in 

the United States. At present, the 

guardianship statute is silent on 

the issue of guardian background 

checks. Since 2019, Orphans’ Court 

rules have required a State Police 

record check for each proposed 

guardian, plus records from other 

states in which the proposed 

guardian has recently resided.

HB 1890’s addition of a federal 

background check is a measure 

designed to protect vulnerable 

individuals against guardians 

whose federal convictions would 

not be flagged under the current 

system. Representative Gillen, who 

sponsored the bill, stated that it 

is designed to guard against a 

repeat of the situation involving 

ADULT GUARDIANSHIP REFORM, CONTINUED

continued on page 17

13 See recommendation 4.3. https://www.guardianship.org/wp-content/uploads/Fourth-National-Guardianship-Summit-Adopted-Recommendations-
May-2021-1.pdf. 

14 Nevada’s right-to-counsel provision in adult guardianship proceedings can be found at https://www.leg.state.nv.us/NRS/NRS-159.
html#NRS159Sec0485. 

15 https://www.aging.senate.gov/imo/media/doc/SCA_Buckley_11_28_18_report.pdf. 
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former local guardian Gloria 

Byars,16 who had prior undetected 

federal fraud convictions and 

is now awaiting trial for her role 

in embezzling over $1 million 

from those under her care.17 Still 

uncodified is how judges should 

interpret and apply any information 

obtained from a criminal record 

check, which is a subject that may 

merit further discussion.

Separately, the work authorization 

requirement of HB 1890 is 

concerning for its potential to 

unnecessarily disqualify otherwise 

suitable “lay guardians”, i.e., 

friends or family members rather 

than professionals. Orphans’ 

Court rules prioritize relatives 

or friends as guardians over 

professionals whenever possible, 

and professionals are in short 

supply. Furthermore, legal work 

authorization is not a requirement 

of either the national Center for 

Guardianship Certification or the 

UGCOPAA, and Pennsylvania 

would be the first state to 

implement such a provision.  

ADULT GUARDIANSHIP REFORM, CONTINUED

The third bill before the Committee 

is HB 1356, which would amend 

the Human Services Code to 

increase state reimbursement to 

guardians of older adults who 

receive Medical Assistance in 

care facilities. The reimbursement 

rate, which was last set in the 

1990s, would increase from $100 

to $300 per month. This change 

was proposed in recognition of 

the severe shortage of professional 

guardians and the need to attract 

and retain capable guardians 

willing to accept responsibility for 

individuals with modest incomes 

and limited assets. In exchange 

for compensation that is less than 

the hourly fee of many attorneys 

in the private bar, a guardian is 

responsible for ensuring the safety 

and care of a vulnerable older 

adult for a full month.

One final bill deserves brief 

mention. HB 384 is before the 

House Judiciary Committee, 

rather than the Aging & Older 

Adult Services Committee. The Bill 

responds to the fact that guardians 

may not exercise powers that are 

controlled by other statutes, such 

as the Mental Health Procedures 

Act. Guardians of the person, 

therefore, have very little authority 

at the fraught intersection of 

guardianship and mental health 

services. HB 384 would permit a 

guardian of the person to exercise 

the same powers as a mental 

health care power of attorney 

under 20 Pa. C.S. §5801 et seq. 

Unlike the other three bills, HB 384 

has only partisan support and there 

has been no public hearing.

Adult guardianship reform is a 

critical issue only now receiving 

the attention it has long 

deserved. As a legal system that 

affects the most basic rights 

of older adults and adults with 

disabilities, Pennsylvania’s current 

guardianship structure is a worthy 

subject for legislative scrutiny and 

revision – and it is ripe for change.

16 Representative Gillen’s comments are on pages 6 through 8 of the hearing transcript, available at https://www.legis.state.pa.us/WU01/LI/TR/
Transcripts/2021_0160T.pdf. 

17 https://www.inquirer.com/news/pennsylvania/guardian-gloria-byars-charged-theft-delaware-county-district-attorney-20191021.html. 
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REPORTING OWNERSHIP AND DISTRIBUTIONS FROM FOREIGN 
SOURCES1  
BY DAVID R. ELWELL, ESQUIRE, AND JOSHUA E. RUNYAN, ESQUIRE | STONEHAGE FLEMING LAW US 

1 ©Stonehage Fleming Law US.  All Rights Reserved.

2  David R. Elwell and Brittany A. Yodis, Introduction to International Estate & Tax Planning, PROB. AND TR. L. SEC. NEWSL. (Philadelphia Bar Association/
Section on Probate and Trust Law, Philadelphia, Pa.), Aug. 2021, at 10; David R. Elwell and Joshua E. Runyan, Introduction to the Use of Foreign Trusts, 
PROB. AND TR. L. SEC. NEWSL. (Philadelphia Bar Association/Section on Probate and Trust Law, Philadelphia, Pa.), Nov. 2021, at 2.

Previous articles in this series 

provided a general introduction 

to international estate and tax 

planning, and specific issues to 

consider with regard to foreign 

trusts.2  Picking up the discussion 

where the last article left off, this 

installment looks at the complex 

US reporting regime that exists 

with regard to foreign assets and 

foreign-sourced receipts. Failure 

to comply with this regime can 

result in extraordinary penalties 

even if the non-compliance does 

not result in an underreporting of 

income or underpayment of tax.

Gifts and Inheritances from Foreign 

Sources

US persons are required to disclose 

on Part IV of Form 3520, “Annual 

Return To Report Transactions 

With Foreign Trusts and Receipt 

of Certain Foreign Gifts,” the 

receipt of gifts and bequests from 

a foreign person or foreign estate 

if the total value of all such gifts 

or bequests from that person or 

estate (including from foreign 

persons related to that person 

or estate) in any year exceeds 

$100,000.

US persons are also required to 

disclose on Form 3520 amounts 

received from foreign corporations 

or foreign partnerships (including 

from foreign persons related to 

such corporations or partnerships) 

that the recipient treated as gifts, 

provided that the amount exceeds 

an annually adjusted statutory 

threshold.  For tax year 2021, that 

threshold is $16,815.  Form 3520 

is due on the same date as the 

income tax return, including any 

extensions granted.

Distributions from Foreign Trusts

US persons who receive 

distributions of any amount from 

foreign trusts are required to report 

such distributions on Part III of Form 

3520.  A loan from a foreign trust 

that is not a “qualified obligation” 

is treated as a distribution.  

Uncompensated use of trust 

property, such as use of a trust-

owned private residence, is also 

treated as a distribution.

Even though a qualified obligation 

is not treated as a distribution, 

it still must be disclosed on 

Form 3520 for every year the 

obligation is outstanding.  To be 

a qualified obligation, a loan 

must be evidenced by a written 

agreement, be subject to a term 

equal to or less than five years, be 

denominated in U.S. dollars, and 

bear interest at a rate between 

100% and 130% of the applicable 

federal rate.  In addition, the 

borrower must extend the time 

for the IRS to audit and assess 

additional tax to three years 

beyond the loan’s maturity date.

Foreign Bank Accounts

US persons having financial 

interests or signing authority over 

foreign financial accounts the 

value of which in the aggregate 

exceeds $10,000 at any time during 

the calendar year must file FinCEN 

Form 114, “Report of Foreign Bank 

and Financial Accounts” (an 

“FBAR”).  A US grantor or deemed 

owner of a trust has a financial 

interest in the trust’s foreign 

financial accounts for this purpose.  

A US beneficiary with a greater-

than-50% present beneficial interest 

in the assets or income of a trust 

has a financial interest in the trust’s 

foreign financial accounts.  The 

continued on page 19
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FBAR is due on April 15, subject to 

an available automatic six-month 

extension, and is filed electronically 

through the Financial Crimes 

Enforcement Network website.

Generally, an account at a 

financial institution located 

outside the US is a foreign 

financial account. Whether the 

account produced taxable 

income is immaterial.  Foreign 

financial accounts include savings 

accounts, checking accounts and 

time deposits; securities accounts 

such as brokerage accounts and 

securities derivatives or other 

financial instruments accounts; 

commodity futures or options 

accounts; insurance policies with 

a cash value; mutual funds or 

similar pooled funds; and any 

other accounts maintained in a 

foreign financial institution or with a 

person performing the services of a 

financial institution.

A US person has a “financial 

interest” in a foreign financial 

account if: 

•  The US person is the owner 

of record or holder of legal 

title, regardless of whether 

the account is maintained for 

benefit of the US person or for 

the benefit of another person 

(including non-US residents); 

•  The owner of record or 

holder of legal title is a person 

acting as an agent, nominee, 

attorney, or a person acting 

on behalf of the US person with 

respect to the account;

• The owner of record or 

holder of legal title is a 

corporation in which the 

US person owns directly or 

indirectly (i) more than 50% 

of the total value of shares of 

stock, or (ii) more than 50% of 

the voting power of all shares 

of stock;

•  The owner of record 

or holder of legal title is a 

partnership in which the 

US person owns directly or 

indirectly (i) an interest in more 

than 50% of the partnership’s 

profits, or (ii) an interest in more 

than 50% of the partnership 

capital;

•  The owner of record or 

holder of legal title is a trust of 

which the US person (i) is the 

trust grantor, and (ii) has an 

ownership interest in the trust 

for US federal tax purposes;

•  The owner of record or 

holder of legal title is a trust 

in which the US person has 

a greater than 50% present 

beneficial interest in the assets 

or income of the trust for the 

calendar year; and

REPORTING OWNERSHIP AND DISTRIBUTIONS FROM FOREIGN SOURCES, 
CONTINUED

•  The owner of record or 

holder of legal title is any other 

entity in which the US person 

owns directly or indirectly more 

than 50% of the voting power, 

total value of equity interest or 

assets, or interest in profits.

A person has signature authority 

over a foreign financial account 

if he or she has the authority 

(either alone or in conjunction with 

another individual) to control the 

disposition of the assets held in the 

account by direct communication 

(whether in writing or otherwise).   

An individual can have signature 

authority over an account not 

owned by that individual but over 

which the individual has authority 

(i.e., as an agent, director, officer, 

manager, or trustee) and therefore 

may have to report the account 

on an FBAR. 

Other Financial Assets

US persons must report on Form 

8938, Statement of Specified 

Foreign Financial Assets, certain 

assets defined as “specified foreign 

financial assets” if the total value 

of all such assets exceeds the 

applicable reporting threshold.  

Whether the assets produce 

income is immaterial.  However, if 

an individual does not have to file 

an income tax return for the tax 

year, Form 8938 is not required.

continued on page 20
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The term specified foreign financial 

assets includes the following assets:  

•  Financial accounts 

maintained by a foreign 

financial institution, and

•  The following foreign 

financial assets if they are held 

for investment and not held in 

an account maintained by a 

financial institution:

 o  stock or securities 

issued by a foreign 

corporation or other 

entity;

 o  a capital or profits 

interest in a foreign 

partnership;

 o  a note, bond, 

debenture, or other form 

of indebtedness issued by 

a foreign person; and

 o  an interest in a 

foreign trust or foreign 

estate, but only if the 

person has reason to 

know based on readily 

accessible information of 

the interest.  A person who 

receives a distribution from 

a foreign trust or foreign 

estate is considered to 

know of the interest.

REPORTING OWNERSHIP AND DISTRIBUTIONS FROM FOREIGN SOURCES, 
CONTINUED

Applicable reporting thresholds 

depend on whether the US person 

is married, files a joint federal 

income tax return, and lives inside 

or outside the US.  For purposes of 

determining whether the thresholds 

are met, fair market values are 

used, and interests or amounts 

in foreign currencies must be 

converted to US dollars.

Assets reported on Forms 3520; 

3520-A, “Annual Information 

Return of Foreign Trust With a U.S. 

owner”; 5471, “Information Return 

of U.S. Persons With Respect to 

Certain Foreign Corporations”; 

8621, “Information Return by a 

Shareholder of a Passive Foreign 

Investment Company or Qualified 

Electing Fund”; or 8865, “Return 

of U.S. Persons With Respect to 

Certain Foreign Partnerships,” 

are not reported on Form 8938.  

Instead, the other forms on which 

those assets are reported are 

referenced on the Form 8938.

If a US citizen or resident holds 

interests in statutorily defined 

“controlled foreign corporations” 

or “passive foreign investment 

companies,” or in foreign 

partnerships, additional reporting 

obligations may apply.
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continued on page 23

CASE SUMMARY FROM THE ORPHANS’ COURT LITIGATION COMMITTEE1 
Rosemeier Estate, 12 Fid. Rep. 3d 38 (O.C. Clinton 2021)

BY BRADLEY D. TEREBELO, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C.2

In Rosemeier Estate, 12 Fid. Rep. 3d 

38 (O.C. Clinton 2021), the Clinton 

County Orphans’ Court addressed 

shifting burdens of proof in the 

context of a will contest.  Robert 

Rosemeier died November 18, 

2019, leaving a Will dated October 

20, 2015.  In his will, he named 

Stephen Poorman as Executor, 

and left his entire estate to a 

Charitable Trust, naming Poorman 

as trustee.  The Charitable Trust 

gave the trustee (Poorman) the 

right to select charities to receive 

distributions from the Trust.  

Robert married Lorrieann 

Rosemeier in 2009, and thereafter 

executed a will leaving everything 

to Lorrieann.  In 2011, Lorrieann and 

Robert moved to North Carolina, 

but then Robert moved back to 

Pennsylvania in 2014, claiming that 

he was “thrown out of his house 

[by Lorrieann] and that he wanted 

to come home.”  Robert then 

employed Poorman, who owned a 

management consulting firm and 

whom Robert had known for 30 

years, to assist him because Robert 

was “concerned that [Lorrieann] 

and her children were liquidating 

business assets, causing the 

business to operate at a loss and 

requested Poorman’s assistance 

with the audit.”  Poorman’s 

audit raised several numerous 

concerns about the involvement 

of Lorrieann and her children in 

Robert’s business affairs, including 

that Robert’s lucrative collision 

center business had been sold to 

Lorrieann’s sons for a fraction of 

its value (and that Robert never 

actually even received payment).  

Poorman was successful in 

unwinding that transaction.

Over the next few years, Robert 

began to rely more heavily on 

Poorman, naming Poorman as 

agent under a power of attorney, 

entering into several loans with 

Poorman’s company (sometimes 

through Poorman as agent).  

Eventually, Poorman and his 

employees “took over the role 

of [Robert’s] personal caregiver; 

taking efforts to assure that [his] 

daily needs were met.”  With 

Poorman’s involvement, the 

collision center showed a “profit 

for six consecutive years, . . . made 

significant gains in the vicinity of 

$6,483,000.000 and . . . continued 

to employ fourteen workers.”  

During this time, Poorman was paid 

between $300,000 and $500,000 for 

his services.

During this time, Robert 

complained to several people 

(including unrelated third parties) 

about his treatment by Lorrieann 

and her children, and that his 

own family from a prior marriage 

did not come to visit him.  He 

advised Poorman that he did 

not want them to inherit from 

his estate.  Robert also signed 

several documents confirming 

that he did not want his wife, her 

descendants or his descendants 

to inherit his estate and that he 

wanted his assets to be distributed 

by Poorman to charities.  Poorman 

then put Robert in contact with an 

attorney, and Poorman conveyed 

Robert’s wishes with respect to 

the disposition of his estate to 

the attorney.  Robert signed his 

new will at the attorney’s office.  

Although Poorman was not in 

attendance when the will was 

signed, his employees transported 

Robert to the attorney’s office.

1  The Orphans’ Court Litigation and Dispute Resolution Committee will provide summaries of recent litigation cases in each quarterly newsletter.  

2  © 2022 Heckscher, Teillon, Terrill & Sager, P.C. All Rights Reserved.  .
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In January 2016, approximately 

three months after Robert signed 

his 2015 Will, the Court appointed 

a guardian ad litem “to secure 

a competency evaluation.”3  

The guardian ad litem secured 

a competency evaluation in 

February 2016, and the physician 

diagnosed Robert with unspecified 

dementia, alcohol dependence 

and major depressive disorder.  

He also concluded that Robert 

experienced some impairment 

prior to February 2016, but was 

unable to specify as to when and 

what extent.  He did opine that 

Robert’s condition was worse in 

February 2016 than it would have 

been in October 2015.  Poorman 

also testified that he noticed 

that Robert was having trouble 

understanding things in late 2015.

Following Robert’s death, Poorman 

probated Robert’s 2015 Will and 

was appointed Executor.  Poorman 

also filed a notice of a claim 

against Robert’s estate relating 

to loans he made to Robert 

(executed by Poorman as agent 

for Robert).  Poorman claimed an 

executor’s commission, but waived 

a trustee’s commission.

Lorrieann filed an appeal from 

probate to set aside the 2015 Will 

on the basis of lack of capacity 

and undue influence, and in the 

alternative sought to remove 

Poorman due to a conflict of 

interest as a result of his status as a 

creditor.  

With respect to lack of capacity, 

the Court noted that Lorrieann, 

as petitioner, had the burden of 

demonstrating that Robert lacked 

testamentary capacity when the 

2015 Will was signed.  The Court 

concluded that although Robert 

lacked capacity as of February 

2016 (based on the testimony 

presented and the physician’s 

report), “nothing in the record” 

demonstrated that Robert lacked 

capacity to executed a will in 

October 2015.  Accordingly, 

the Court denied the lack of 

testamentary capacity claim.

With respect to undue influence, 

the Court noted that the burden 

was on Lorrieann as the petitioner 

to establish the three elements 

of undue influence by clear and 

convincing evidence:  (1) that 

Poorman was in a confidential 

relationship with Robert; (2) that 

Poorman received a substantial 

benefit under the will; and (3) 

Robert suffered from weakened 

CASE SUMMARY, CONTINUED

intellect when he executed his 

2015 Will.

With respect to a confidential 

relationship, the Court found 

that the evidence corroborated 

Lorrieann’s allegation that 

Poorman occupied a superior 

position over Robert.  Although the 

existence of a power of attorney 

was not, in and of itself, sufficient to 

establish a confidential relationship, 

“Poorman’s subsequent actions 

clearly illustrate that Poorman 

enjoyed a position of superiority 

[over Robert], and [Robert] 

‘placed primary trust’ in Poorman’s 

counsel.  Accordingly, the Court 

found that Poorman and Robert 

were in a confidential relationship.

With respect to a substantial 

benefit, although Poorman was not 

a beneficiary of Robert’s estate, 

as trustee of Robert’s Charitable 

Trust, he had the power to select 

recipients of distributions.  The 

Court concluded, therefore, that 

Poorman received a substantial 

benefit from Robert’s estate.

With respect to weakened intellect, 

the Court found that although 

evidence was not sufficient to 

prove lack of capacity, Robert 

suffered noticeable symptoms of 

dementia in October 2015 and 

that he suffered from a weakened 

intellect.

3 It is not clear why a guardian ad litem was appointed.

continued on page 24
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Because Lorrieann satisfied her initial burden to prove the elements of 

undue influence, the burden then shifted to Poorman to prove lack 

of undue influence by clear and convincing evidence.  The Court 

noted that Robert was estranged from Lorrieann; that Robert voiced 

his desire to disinherit Lorrieann, his descendants and her descendants; 

and that Robert felt abandoned by his family.  The Court found that 

Robert’s “corroborated statements regarding the disinheritance of his 

wife and his family members, when coupled with [Lorieann’s] attempt 

to divest [Robert] from ownership in the Collision Center for a fraction 

of its value, clearly resulted in [Robert] taking appropriate action to 

cement his testamentary intent to disinherit them.”  Accordingly, the 

Court concluded that Robert’s 2015 Will was signed “independent of 

any influence, undue or otherwise, exercised by Poorman” and denied 

Lorrieann’s appeal of the October 2015 Will from probate.

Lorrieann also argued that because of Poorman’s status as a creditor, 

Poorman was in a position of conflict and should be removed as 

executor.4  The Court held that there was no conflict of interest simply 

by reason of Poorman’s status as a creditor:  “The Court finds that 

Poorman has acted in the best interest of [Robert] and the Estate for 

approximately seven years.  It is likely the Estate would be without 

assets if Poorman had not stepped up to the plate.  Poorman testified 

that he will not make a claim for the Trustee’s fees and will continue to 

competently manage the Estate assets until they are liquidated and 

distributed in accordance with the 2015 Will.”  Accordingly, the Court 

declined to remove Poorman.

For further discussions on the shifting burdens of proof, see James 

Mannion, The Presumption of Undue Influence and the Shifting 

Burden of Proof, 18 Fid. Rep. 2d 348 (1998); and Robert W. Tredinnick, 

Presumptions and the Burden of Proof in Orphans’ Court Litigation, 7 

Fid. Rep. 2d 102 (1987)

4 Once the Court denied Lorrieann’s appeal from probate, it is not clear what standing Lorrieann might have had to raise the conflict of interest.

CASE SUMMARY, CONTINUED
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