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By the time you read these remarks, 

my year as your Section Chair 

nearly will have ended.  To say that 

it’s been an extraordinary year in 

my life, in all of our lives, would be 

so self-evident as to be trite.  As a 

Section, we have experienced a lot 

of firsts – our first all-Section webinars, 

our first virtual Orphans’ Court 

Judges’ Reception, passage of new 

statutes on remote notarization and 

fiduciary access to digital assets, 

election of a new Register of Wills, 

etc. and so on and so forth and 

such like.  And over it all looms the 

specter of the current public health 

crisis, now nearing double digit 

months of its grip upon our Section, 

our clients, our families and our 

country.  May we all escape those 

clutches soon and intact.

Fall is the season of Thanksgiving, 

and I have a lot of people to thank 

for making this year as your Section 

Chair as successful as possible under 

the circumstances.  First, I thank 

the Officers of your Section – Heike 

Sullivan of Ballad Spahr LLP, Kathryn 

“Kate” Crary of Gadsden Schneider 

& Woodward LLP, and Ross Bruch 

of Brown Brothers Harriman & 

Company – for being our leaders 

and sage counsellors, full of foresight 

and guidance.  Our Section’s 

successes this year are their 

successes and yours; any failings 

are purely my own.  At the risk of 

embarrassing her, I single out Heike, 

your Chair next year, whose insight 

and intelligence will ensure that our 

Section’s history of excellence is 

unabated.  

I thank the voting and non-

voting members of the Executive 

Committee and the Chairs of our 

Section’s Committees, for it is within 

those Committee meetings that the 

business of the Section gets done.  

I thank the members who molded 

and brought our two remarkable 

April webinars to fruition – Justin 

Brown, Kim Fahrner and Deb Zegel, 

along with Heike, Kate and Ross.  I 

thank my team and colleagues at 

Wells Fargo Private Bank for enduring 

my time out of office attending to 

Section business.  I thank my bride of 

36 years, Julie, and our two children 
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please contact the Editor:
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year’s Chancellor Lauren McKenna and Wes 

Payne who has been our Section’s liaison this 

year to Bar Leadership.  I also thank Sue Knight, 

Andrea Morris, Dawn Petit, Tara Phoenix, and the 

irrepressible Tracey McCloskey – the unofficial 

Administrator of our Section - for being the best 

Bar Association staff members in the country.  

The nation’s oldest association of lawyers will 

continue being the best association of lawyers 

with them on our team.  

Trying to thank everyone who contributes to 

a year in the Bar Association is a fool’s errand 

(watch any entertainment awards show), but I 

close by thanking all of you – the members of 

our mighty mighty Probate and Trust Law Section 

– for being the bright shining star of compassion, 

positive energy and partnership who have made 

this year such a joy.   (That’s probably the first 

and last time you’ll see 2020 be characterized 

in print as a “joy”.)  Please join together in this 

journey and make your contribution to the 

continued provision of innovative solutions with 

the expertise, scope, resources, perspective 

and judgment available to you as an individual 

practitioner and as a member of the Section.  

Thank you, and please remain safe and sane.

– Virginia and Graham – for their undying love 

and support.

I thank Orphans’ Court Judges Matthew 

Carrafiello and Sheila Woods-Skipper for their 

time and patience as together we faced the 

challenges wrought by court closures.  Again, 

at the risk of embarrassing someone, I single out 

Judge Woods-Skipper for her leadership of the 

First Judicial District’s Elder Justice Committee 

under whose auspice the Elder Justice and 

Civil Resource Center already has resumed 

the business of supporting and assisting elderly 

citizens in need of legal resources.  Although 

the Center does not provide legal advice or 

services, Center staff and volunteers provide 

information, answers and support about how the 

courts work, including referrals to local agencies 

(e.g., SeniorLAW Center, CARIE, Philadelphia 

VIP) that can provide legal services.  And while 

speaking about the vulnerable in our society, 

I also thank Judy Berkman for her leadership 

of the Fraudulent Conveyance Task Force, an 

interdisciplinary meeting of the minds to curb the 

fraud, waste and abuse caused by bad actors 

upon our citizens and our legal system.  

I thank our Bar Association leadership, starting 

with Chancellor Michael Snyder and Executive 

Director Harvey Hurdle, and including next 

REPORT OF THE CHAIR, CONTINUED
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TAX & ESTATE PLANNING CONSIDERATIONS IN THE CURRENT 
ENVIRONMENT
BY ERIN E. MCQUIGGAN, ESQUIRE, SPECIAL COUNSEL | DUANE MORRIS LLP 

As I hurriedly packed up a bag of 

client files in my office on March 

20th, it never once crossed my 

mind that almost seven months \

Zoom meetings have become 

a routine part of daily life, as 

has been learning to edit draft 

documents on the computer 

screen, taking into consideration 

my husband’s conference call 

schedule when scheduling my 

own calls, managing children who 

are attending virtual elementary 

school and keeping a basket of 

face masks by my front door. I am 

certain that my experience is not 

unique among a great majority 

of our members. And that’s the 

very aspect that makes 2020 

unique – it has affected all of us. 

The coronavirus pandemic and 

resulting shutdown of what was 

normal life are not isolated to part 

of the country, these events are 

not confined to a specific part of 

the population. We are all living 

and experiencing life in this current 

environment.

This commonality and shared experience has set the trusts and estates 

practice abuzz. We’ve seen a renewed focus on estate planning as clients 

contemplate their mortality and the news media has an affinity for drawing 

in readers by encouraging them to update their estate plans. We’ve felt 

an appreciation for tax planning as the markets are unstable, the interest 

rates are at an all-time low and the election is just around the corner. Estate 

planning is no longer a topic that clients shy away from, rather clients are 

requesting calls with urgency. Many clients now have extra time on their hands 

and a new-found ability to focus on their estate plans. Revised documents 

that once languished are now completed with enthusiasm and new clients 

are looking to put an efficient plan in place before year-end. Similar to 2012 

when uncertainty around the estate tax led to a flood of estate planning in 

the fourth quarter, all of the current uncertainty means clients are listening, 

engaged, and ready to act.

The following are a few key considerations in the current environment and an 

overview of the estate planning opportunities that should be considered.

Consideration: historically low interest rates

The current interest rates are startlingly low. Compare the October 2019 AFR 

and §7520 Interest Rate to the October 2020 AFR and §7520 Interest Rate
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The contrast is almost hard to 

believe. There are several ways 

clients should consider taking 

advantage of these rates, some of 

which include refinancing existing 

intra-family loans and lending 

to existing trusts. We’ve seen an 

uptick in clients lending their own 

assets to family members to pay 

off existing mortgages and taking 

back a mortgage themselves. 

In addition to loan options, GRATs 

and CLATs have never been more 

popular. Investment advisors are 

confident (and rightly so) that 

they can beat the hurdle rate 

and clients are appreciating the 

flexibility of these tried-and-true 

annuity trust structures.

Consideration: historically high 

exemption amounts

If a client has a taxable estate, 

their trusts and estates attorney 

must be talking to them about 

taking advantage of their 

increased federal and estate 

tax exemption and generation-

skipping transfer tax exemption in 

calendar year 2020. The adage 

“use it before you lose it” cannot 

be emphasized enough. While 

we’ve been encouraging clients 

to use their increased exemption 

amounts over the past few years 

before the impending 2026 sunset, 

the November election results 

may very well shorten that horizon 

and turn what was encouraging 

into strongly advising. During his 

campaign for presidency, Joe 

Biden has called for returning the 

exemption amounts to 2009 levels 

– which would bring the amounts 

back to $3,500,000 – a reduction 

in excess of $7,000,000. Clients are 

taking seriously the likelihood of 

Biden winning the election and 

delivering on his word, as should 

we as practitioners.

Estate planning opportunities in 

light of the current exemption 

amounts include gifts to 

irrevocable trusts – most commonly 

SLATs and dynasty trusts. For 

clients who are worried about 

the lack of control or access to 

their assets after the irrevocable 

trusts are funded, non-reciprocal 

SLATs are an ideal way to ease 

the concern. We’ve seen a rise in 

clients consuming their increased 

GST exemption by making late 

allocations to trusts that previously 

affirmatively opted out of the 

automatic allocation rules.

Consideration: market volatility & 

changes in values

The instability of the economic 

markets over the past seven 

months has had a clear impact on 

impending corporate transactions. 

The values of private business 

interests have seen their fair share 

of volatility during the pandemic. 

These changes in value are yet 

another important consideration 

for certain estate planning clients.

TAX AND ESTATE PLANNING, CONTINUED

Estate planning opportunities 

include pre-transaction planning 

and selling illiquid assets to trusts. 

While the sale or purchase of a 

client’s interest in a privately-held 

company may now be delayed 

until early 2021, there is currently 

an opportunity to make gifts of 

those interests in advance of the 

sale. Moreover, certain valuation 

experts in the field have applied 

additional discounts on account 

of the pandemic which could 

be significant for those clients 

looking to make large transfers to 

irrevocable trusts. With respect to 

clients that are hesitant to use up 

their exemption, a sale of assets 

to an IDGT rather than a gift is a 

great option. On the other hand, 

we’ve seen clients with businesses 

that are booming in the current 

environment and are looking to 

use up their exemption by making 

transfers of such business interests 

in 2020 in an effort to lock in the 

current value and ensure that all 

of the upside is out of their taxable 

estate.

While the current environment has 

undoubtedly pushed clients who 

were previously on the fence to 

act, not all clients are comfortable 

with making a dramatic change to 

their estate plan in this uncertain 

time. For those clients, the most 

worthwhile exercise may be 

focusing on the fundamentals: 

annual exclusion gifts, refreshing 

core estate planning documents, 

continued on page 5
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and updating beneficiary 

designations.

The various tax and estate 

planning opportunities in the 

current environment combined 

with clients’ motivation to engage 

in comprehensive estate planning 

is a perfect storm for many of us 

trusts and estates practitioners. 

TAX AND ESTATE PLANNING, CONTINUED

It is most certainly going to be 

grind to the end of the year as 

we manage client demands and 

working our way back to some 

likeness of pre-pandemic life. As 

unprecedented as it may be, the 

current environment presents a 

number of tax and estate planning 

opportunities for every client.

RETIREMENT ACCOUNTS REVISITED: 2020 BRINGS A DOUBLE WHAMMY
BY LISA M. WHITCOMB, DIRECTOR OF WEALTH STRATEGY, AND JEFFREY P. DOWDS, VICE PRESIDENT | THE GLENMEDE 
TRUST COMPANY, N.A.

Just as we were beginning to 

digest the changes brought by the 

SECURE Act, effective January 1, 

2020, we were hit with the COVID-

19 pandemic and the devastating 

personal and economic impact 

it brought. In response, Congress 

undertook a number of legislative 

actions, one of which was the 

CARES Act, effective March 27, 

2020. Both acts have significant 

consequences on planning for 

retirement accounts. 

As we start to recover our lives and 

our livelihoods, we return to the 

important provisions of the SECURE 

Act, the planning points we should 

be considering with our clients and 

the opportunities brought by the 

CARES Act.

The SECURE Act

The Setting Every Community Up for 

Retirement Enhancement (SECURE) 

Act of 2019 will change how we 

administer retirement accounts 

and will have a long-lasting effect 

on all aspects of wealth planning. 

The major changes are highlighted 

below. 

•  The required beginning 

age for required minimum 

distributions (RMDs) increases 

from 70½ to 72. For most 

people, this means they can 

continue deferring distributions 

until the year they turn age 72. 

Certain exceptions apply. First, 

beneficiaries of inherited IRAs 

must continue taking RMDs 

regardless of age (although 

see the 2020 CARES Act 

exception below). Second, 

participants in employer-

sponsored retirement plans, 

such as 401(k)s, can still delay 

taking RMDs until April 1st of 

the year after the year they 

retire, even if that is later than 

age 72.

o  Planning Point 1: The time 

one has from now until age 

72 (or later if you are still 

employed, as noted above) 

is an ideal time to consider 

converting Traditional IRA 

assets to Roth IRAs. 

o  Planning Point 2: Persons 

employed after age 72 

can consider rolling over 

Traditional IRAs to workplace 

401(k) plans, if allowed 

by the plan. This will allow 

continued deferral of 

distributions until the date of 

retirement. 

•  Stretch IRAs are eliminated. 

After the death of the 

original IRA or 401(k) owner, 

distributions to beneficiaries 

must be completed by the 

end of the 10th calendar year 

following the owner’s date 

of death. Distributions may 

be taken out at any time but 

can also be deferred and 

distributed in one lump sum 

in year 10. Exempted from 

this 10-year payout provision 

are Eligible Designated 

Beneficiaries. These include 

surviving spouses, minor 

children of the deceased 
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owner, chronically ill or 

disabled beneficiaries, and 

persons not more than 10 years 

younger than the deceased 

owner. Note that with minor 

children, the exemption only 

applies until they reach the 

age of majority. 

o  Planning Point: Review the 

beneficiary designations on 

all retirement plan accounts, 

particularly if conduit trusts 

are named. The conduit 

trust requires the trustee 

to give all IRA payments 

received by the trust directly 

to the beneficiary. But if the 

beneficiary is not an Eligible 

Designated Beneficiary — for 

example, not the owner’s 

minor child or spouse — the 

assets must be distributed 

to the trust and the trust’s 

beneficiary within 10 years, 

not over the beneficiary’s 

lifetime. This is likely not the 

intended consequence of 

the current designation. 

•  The maximum age for 

Traditional IRA contributions 

is repealed. Contributions by 

employed persons to IRAs 

are no longer restricted by 

age. Formerly, an employed 

person older than 70½ could 

not contribute to an IRA. 

Now, many people working 

past age 70 will benefit by 

continuing to add to their IRAs.

RETIREMENT ACCOUNTS REVISITED, CONTINUED

o  Planning Point: Making 

tax-deductible Traditional IRA 

contributions after age 70½ 

may not be a wise decision 

for those individuals who wish 

to make Qualified Charitable 

Distributions (QCDs) in the 

future, as the tax-free nature 

of QCDs are reduced by 

any tax-deductible IRA 

contributions made after 

age 70½. 

The CARES Act

The Coronavirus Aid, Relief, and 

Economic Security (CARES) Act 

was enacted somewhat hastily 

and as a result, the clarifications 

subsequently issued, including 

Notice 2020-23 and Notice 2020-

51 (dated June 23, 2020), are as 

important as the Act itself. The most 

significant provision waives 2020 

RMDs for retirement plan owners. It 

applies to all individuals who were 

subject to RMDs in 2020, not just 

“qualified individuals” as defined 

below. 

For those who had already 

taken their RMD in one or more 

payments, IRS Notice 2020-551 

permitted those individuals to 

recontribute those funds back 

into their retirement accounts by 

August 31st. This deadline has since 

passed.   

Additionally, the CARES Act gave 

retirement plan owners affected 

by COVID-19 flexibility to access 

those assets through penalty-free 

distributions, increased loan limits 

and flexible repayment terms, if 

desired. To receive these benefits, 

an individual must be a “qualified 

individual,” a person who falls into 

one of the following:

•  Has been diagnosed with 

COVID-19;

•  Has a spouse or dependent 

who has been diagnosed with 

COVID-19;

•  Has experienced adverse 

financial consequences as a 

result of being quarantined, 

furloughed, laid off, or having 

work hours reduced because 

of the disease;

• Is unable to work because 

they lack childcare as a result 

of the disease;

•  Owns a business that has 

closed or operates under 

reduced hours because of the 

disease; or

•  Has other factors as 

determined by the Treasury 

Department in future 

guidance.

Once an individual has met one 

of these requirements, they are 

eligible for the following benefits:

•  An individual younger than 

age 59½ may withdraw up 

to $100,000 without a 10% 

penalty. 
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•  The distribution can be 

contributed back to the 

retirement plan at any time 

during the three-year period 

beginning on the day after the 

date the taxpayer received 

the distribution. This avoids all 

income tax on the distribution.

•  If the distribution is not 

contributed back to the IRA 

or plan, the distribution will 

be taxed ratably over the 

three-year period beginning 

with 2020. A taxpayer must 

elect out of this provision if he 

RETIREMENT ACCOUNTS REVISITED, CONTINUED

intends to recontribute the 

withdrawal to the plan.

•  Defined contribution plans, 

such as 401(k)s, may already 

permit loans to participants 

limited to the lesser of $50,000 

or half the plan balance. For 

the period beginning March 

27, 2020, and until September 

27, 2020, the permissible 

amount of the loan was 

increased to the lesser of 

$100,000 or 100% of the plan 

balance. Payments on loans 

existing on March 27, 2020, can 

be deferred for one year.

Continuing questions are bound 

to arise as individuals reflect the 

withdrawals, recontributions and 

loans on their 2020 tax returns and 

forward.

NOTE: This material has been 

prepared for general informational 

purposes only, and is not 

intended to provide, and should 

not be relied on for, tax, legal 

or accounting advice. Readers 

should consult their own tax, 

legal and accounting advisors 

to seek advice on their individual 

circumstances.

JOIN A COMMITTEE

The Section’s committees depend on the steady flow of people, energy and ideas. 

Join one! 

 Contact the Section Chair:

Scott S. Small, 
Esquire

One South Broad Street
Philadelphia, PA 19107

267.321.7122

Scott.Small@
wellsfargo.com

 



8Probate and Trust Law Section Newsletter | NO. 154 

GILBOY & GILBOY LLP 
__________ 

A law firm offering 
highly specialized 

estate and tax planning 
and trust and estate 
administration and 

associated services in a 
personalized 
atmosphere. 
__________ 

Kevin P. Gilboy 

Brian R. Gilboy 

George C. Deeney 
Two Logan Square 

100 N. 18th St.  
Suite 730 

Philadelphia, PA 19103 
Phone: (267) 861-0531 

Fax: (267) 861-0563 
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THE REVISED UNIFORM FIDUCIARY ACCESS TO DIGITAL ASSETS ACT 
BECOMES LAW IN PENNSYLVANIA 
BY JENNIFER L. ZEGEL, ESQUIRE | KLEINBARD, LLC, AND KAREN A. FAHRNER, ESQUIRE | HECKSCHER, TEILLON, TERRILL & 
SAGER, P.C.

Pennsylvania Governor Tom Wolf 

signed Senate Bill 320, now Act 

72 of 2020, into law on July 23, 

2020, which adopts a version of 

the Uniform Law Commission’s 

model legislation, the Revised 

Uniform Fiduciary Access to Digital 

Assets Act (“RUFADAA”).  Act 72 

adds a new Chapter 39 to the 

Probate Estates and Fiduciaries 

Code (“PEF Code”). 20 Pa. C.S. 

§§3901 et seq.  It also adds a new 

subpart to §711 of the PEF Code, 

regarding the mandatory exercise 

of jurisdiction through the orphans’ 

court division by stating that all 

matters pertaining to Chapter 

39 are within its jurisdiction.  20 

Pa. C.S. §711 (23).  Finally, it adds 

a new “hot power” provision to 

Pennsylvania’s general power of 

attorney law under §5601.4 of the 

PEF Code by providing that an 

agent may access the electronic 

communications and digital assets 

of the principal only if the power of 

attorney expressly grants the agent 

the authority to do so.  20 Pa. C.S. 

§5601.4 (a) (9).  

A version of RUFADAA has been 

enacted in almost every State. The 

legislation in Pennsylvania took 

years of effort and persistence by 

its sponsor, Senator Tom Killion, and 

other interested parties.  This article 

is intended to provide highlights 

of this new legislation.  For 

discussion purposes, all references 

are to RUFADAA, rather than 

the particular section adopting 

RUFADAA in new chapter 39, unless 

otherwise noted. 

Chapter 39 outlines the legal 

authority of a fiduciary to access 

a person’s digital assets and 

accounts, such as photos, books, 

videos, documents, electronic 

communications, loyalty program 

rewards, social media accounts, 

monetized digital assets, and 

other digital interests and 

accounts governed by Terms of 

Service Agreements (“TOSAs”).  

The digital age has brought 

changes in consumer habits and 

the adoption and expansion of 

new classes of digital assets and 

emerging technologies even 

before COVID-19 accelerated 

and increased the world’s reliance 

on digital communications and 

online activities to conduct 

personal and business affairs. 

Prior to RUFADAA, accessing 

electronic communications and 

accounts or information stored 

digitally was chiefly controlled by 

two federal laws, the Electronic 

Communications Privacy Act, 

which encompasses the Stored 

Communications Act (“SCA”) and 

the Computer Fraud and Abuse 

Act (“CFA”).  The SCA protects 

privacy of a user and restricts 

accessibility to contents of files 

stored by service providers and 

records held about subscribers.  

The CFA penalizes unlawful access 

to computers and data without 

proper authorization from the user.  

Both laws are silent in connection 

with a fiduciary’s legal authority 

to access a user’s digital assets, 

accounts, and information. 

Chapter 39 addresses access 

to digital assets by four types of 

fiduciaries: an agent under a 

power of attorney, a personal 

representative of a decedent’s 

estate, a trustee of a trust, and 

a guardian of an incapacitated 

person’s estate.  Gaining lawful 

access by a fiduciary to an 

individual’s digital footprint is 

crucial because each day people 

are acquiring more digital assets 

and accounts.  Digital assets are 

defined under RUFADAA as, “an 

electronic record in which an 

individual has a right or interest.  

The term does not include 

an underlying asset or liability 

unless the asset or liability is itself 

an electronic record.”  Digital 

assets may hold sentimental 

value, monetary value, personal 

information, or a combination 

of the foregoing, and must be 

dealt with in lifetime planning and 

also in the context of an estate 

administration to ensure the assets 
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and information are preserved 

and transferred to the intended 

recipient or deleted.  However, not 

all digital assets are capable of 

being transferred, as some grant 

a user only a lifetime license in the 

asset, such as ITunes.  

RUFADAA establishes a three-

tiered hierarchy in establishing 

priorities under its default rules for 

accessing an individual’s digital 

assets and content of electronic 

communications by a fiduciary 

that are governed by a TOSA.  

The first priority is given to the 

person named by the user in an 

online tool (called a “designated 

recipient” under RUFADAA).  An 

online tool, under RUFADAA, “is 

an electronic service provided by 

a custodian that allows the user, 

in an agreement distinct from the 

TOSA to provide for the disclosure 

or nondisclosure of digital assets to 

a third person.”  It is similar in many 

ways to a beneficiary designation 

on a traditional asset.  Currently, 

not many service providers offer 

this option, but this may change 

over time.  As of this writing, 

two popular service providers, 

Facebook and Google, utilize an 

online tool on their platforms.  The 

second priority is given to the 

person authorized by the user in his 

or her estate planning documents 

(power of attorney, will, trust, or 

other record).  Of course, the user 

may either authorize or prohibit a 

fiduciary or designated recipient 

from accessing some or all of the 

RUFADAA, CONTINUED

digital assets of the user.  Finally, 

if there is no other direction, the 

TOSA will apply, but if the TOSA 

does not address fiduciary access 

to digital assets, the default rules 

apply as noted in the Comment to 

RUFADAA. 

Gaining entry to the local content 

of an individual’s computer and 

any other electronic device by 

a fiduciary is permitted under 

RUFADAA, so long as such access 

is not otherwise unlawful.  Even 

if there is no express direction by 

the user, a fiduciary still may be 

able to receive limited information 

pertaining to other digital assets by 

bringing a court action to compel 

the service provider to release such 

information if certain conditions 

are established.  However, court 

actions are expensive, time 

consuming, and may not ultimately 

be fruitful.  Planning to avoid 

litigation and address digital assets, 

electronic communications, and 

access thereto is the best practice.

Senator Killion and the working 

group dedicated to propel 

RUFADAA into law, gathered 

with key stakeholders such as 

Amazon, Google, Apple, the 

Pennsylvania Bar Association, 

the Pennsylvania Bankers 

Association, and the Uniform Law 

Commission (“ULC”) to assist in 

adding some savvy provisions 

intended to streamline certain 

estate administration functions 

in connection with accessing 

digital assets and the catalog 

of electronic communications, 

which may require a court order 

under RUFADAA if requested by 

the service provider.  20 Pa. C.S. 

§3908 differs from its counterpart 

in RUFADAA by providing that the 

issuance of letters testamentary 

or letters of administration by 

the register of wills will have the 

same force and effect as a 

finding of the court for purposes 

of this section if the personal 

representative files an affidavit 

with the register of wills setting forth 

certain information required by the 

section (for example, the user’s 

email address, evidence linking it 

to the decedent, and a statement 

that the disclosure of the digital 

assets is reasonably necessary for 

the estate’s administration).  20 

Pa. C.S. §3908.  It is anticipated 

that counsel will prepare such an 

affidavit to accompany the filing of 

the petition for grant of letters.

By contrast to §3908, the 

requirements in RUFADAA for 

access to the content of a person’s 

electronic communications are 

more detailed and may require 

a court order if requested by the 

service provider.  20 Pa. C.S. §3907.  

The root of these requirements 

is the industry’s concern about 

not violating the deceased 

user’s expectation of privacy 

concerning content of electronic 

communications as provided 

under the SCA above noted.
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There is still some time to become 

familiar with Act 72, as it is effective 

180 days after enactment, or 

January 19, 2021.  The provisions 

regarding the new “hot power” 

in § 5601.4(a) (9) apply to powers 

of attorney executed on or after 

January 19, 2021.  

While Pennsylvania may be one 

of the last jurisdictions to enact a 

version of RUFADAA, sometimes 

the best is saved for last, as the 

unique and nuanced provisions 

built into the statute regarding 

accessing catalogs of electronic 

communications of a decedent 

should help to increase estate 

administration efficiencies, but 

should not be relied upon as a 

substitute for proper planning. 

RUFADAA, 
CONTINUED

THE SECURE ACT TOP 10 
BY JEFFREY P. DOWDS, CFP®, VICE PRESIDENT | THE GLENMEDE TRUST COMPANY, N.A. 

10-Year Rule

1.  The window for the new “10-

Year Rule” begins January 1st of 

the year following the date of 

death. If an IRA owner dies in 2020, 

the 10-year withdrawal window 

begins January 1, 2021, and all 

assets must be withdrawn by 

December 31, 2030. IRC §401(a)(9)

(H)(ii).

2.  The date of death is the 

controlling date when determining 

whether an inherited account is 

subject to the 10-Year Rule. If an 

IRA owner died December 1, 2019, 

and an inherited IRA account 

was opened and funded on 

January 20, 2020, the old “Stretch 

Rule” would still apply to the IRA 

beneficiary and not the 10-Year 

Rule. IRC §401(a)(9)(I)(ii).

3.  If the owner/beneficiary of a 

pre-2020 inherited IRA dies in 2020, 

the next beneficiary would be 

subject to the 10-Year Rule. They 

are no longer grandfathered under 

the old pre-SECURE Act rules. IRC 

§401(a)(9)(H)(iii).

4.  Only minor children of the 

deceased IRA owner are 

considered Eligible Designated 

Beneficiaries (i.e., those able 

to continue “stretching” the 

withdrawal of IRA funds over their 

lifetime), not minor children in 

general. Therefore, a grandparent 

should not name their minor 

grandchild as a beneficiary 

thinking they will be able to stretch 

an inherited IRA. They will have 

to withdraw all funds in 10 years 

just like any other Non-Eligible 

Designated Beneficiary. IRC 

§401(a)(9)(E)(ii)(II).

5.  Once minor children reach the 

age of majority, they become 

subject to the 10-Year Rule even if 

they inherited the IRA as a minor. 

IRC §401(a)(9)(E)(ii)(II), Treas. Reg. 

§1.401(a)(9)-6, Q&A-15.

6.  January 1, 2022 is when people 

who inherit 403(b) and 457 

retirement plans from government 

workers have to comply with the 

new 10-Year Rule. Thus, the stretch 

is alive for another two years for 

those plans. SECURE Act effective 

date provisions.

5-Year Rule

7.  The “5-Year Rule” requiring IRA 

assets to be withdrawn five years 

after death still applies when there 

is no Designated Beneficiary (e.g., 

charity, estate, non-See-Through 

Trusts) and the IRA owner died 

prior to their Required Beginning 

Date (RBD). If the owner died after 

the RBD, the distributions must 

be made over the remaining life 

expectancy of the decedent. 

Treas. Reg. §1.401(a)(9)-5, Q&A-5.

Lifetime Withdrawals and 

Distributions

8.  The first RMD must be taken by 

April 1st of the year following the 

year you turn age 72. The second 

RMD must be taken by December 

31st of that year. IRC §401(a)(9)(C)

(i).

9.  If you make a deductible 

Traditional IRA contribution after 
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age 70½, any future Qualified 

Charitable Distributions (QCDs) are 

reduced by these contributions. 

If an individual makes a $7,000 

Traditional IRA contribution in 

2020 and a $10,000 QCD in 2021, 

the first $7,000 of that QCD is 

considered a taxable distribution, 

not a tax-free QCD. This rule only 

applies to deductible Traditional 

IRA contributions. It does not 

apply to other retirement plan 

contributions (e.g., 401(k), Roth) 

or non-deductible Traditional IRA 

contributions. IRS Notice 2020-68.

10.  Parents can withdraw up to 

$5,000 within a year of a child’s 

THE SECURE ACT TOP 10, CONTINUED
birth or adoption and the 10% 

penalty for early withdrawals is 

waived. However, the parent 

would still owe income tax on the 

withdrawal. IRC §72(t)(2)(H), IRS 

Notice 2020-68.

NOTE: This material has been 

prepared for general informational 

purposes only, and is not 

intended to provide, and should 

not be relied on for, tax, legal 

or accounting advice. Readers 

should consult their own tax, 

legal and accounting advisors 

to seek advice on their individual 

circumstances.

TAX UPDATE
BY GEORGE C. DEENEY, ESQUIRE | GILBOY & GILBOY LLP

GUIDANCE FROM THE IRS

IRS Issues Semiannual Regulatory 

Agenda

The IRS has release its semiannual 

regulatory agenda (which can 

be found at www.reginfo.com).  

Several proposed and final rules 

relate to estate and gift tax and 

include the following:

Proposed Rules:

-  Provide rules on the 

correct use of present value 

in determining the amount 

deductible under Code 

Section 2053 for expenses or 

claims against the estate;

-  Clarify rules for determining 

GST exemption available 

for allocation, as well as 

rules relating to allocation 

in instances where relief is 

granted under Code Section 

2642(g)(1);

-  Propose a user fee for 

requesting the issuance of an 

estate tax closing letter; and

-  Provide guidance on the 

Pension Protection Act of 2006 

as it relates to donor advised 

funds (“DAF”), including excise 

taxes on certain distributions 

for the DAF, the application of 

excess business holdings rules 

under Code Section 4943 and 

the additional rules related to 

excess benefit transactions.

Final Rules:

-  Set forth standards under 

which relief under Code 

Section 2642(g)(1) will be 

granted to allocate GST 

exemption to a transfer;

-  Provide guidance 

under Code Section 529A 

regarding increased limits for 

contributions to ABLE accounts; 

and

-  Provide guidance to allow 

taxpayers to satisfy Code 

Sections 1014(f) and 6035 

regarding basis and valuation 

issues.

IRS Issues Final Regulations on 

Estate and Trust Deductions

The IRS has issued final regulations 

on estate and trust deductions that 

adopt the previously proposed 

regulations; however, they clarify 

that a trust or estate beneficiary 

may claim all or part of a section 

642(h)(2) excess deduction before, 

after or together with the same 

character of deductions otherwise 
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TAX UPDATE, CONTINUED

allowable to the estate or trust 

beneficiary under the Code.  The 

final regulations will apply to tax 

years beginning after the date 

they are published in the Federal 

Register.  The final regulations that 

were provided were an advance 

copy and did not contain a 

publication date.

IRS Updates Filing Address for Form 

1127 (Request for Extension to Pay 

Gift Tax)

The IRS has changed the address 

to send Form 1127 when the tax 

due is a gift tax reported on Form 

709.  The new address is listed in 

the updated instructions.

LEGISLATIVE HAPPENINGS

2021 Inflation-Adjusted Figures

The Labor Department recently 

release the August 2020 changed 

Consumer Price Index summary.  

Thompson Reuters recently 

calculated the adjustments for 

2021 to the estate and trust income 

tax rate schedule and for transfer 

tax items.  While these are not 

final, it provides a good idea as to 

where the rates may end up.  

For estates and trust, it is 

anticipated that the tax rates will 

be as follows:

Less than $2,650: 10%

Over $2,650 but not over $9,550: 

$265 plus 24% of excess

Over $9,550 but not over $13,050: 

$1,921 plus 35% of excess

Over $13,050: $3,146 plus 37% of 

excess

The estate and gift tax exclusion 

amount and the Generation-

skipping transfer tax exemption 

are each expected to increase to 

$11,700,000.

The gift tax annual exclusion 

amount is expected to remain at 

$15,000.

The special use valuation reduction 

limit is expected to increase to 

$1,190,000.

The annual exclusion for gifts to 

noncitizen spouses is expected to 

increase to $159,000.

The kiddie tax exemption is 

expected to remain at $2,200.  A 

parent will be able to elect to 

include a child’s income on the 

parent’s return if the child’s income 

is more than $1,100 and less than 

$11,000.  The AMT exemption for 

a child subject to the kiddie tax is 

expected to be the lesser of $7,950 

plus the child’s earned income or 

$73,600.

Senate Finance Committee Reports 

Syndicated Conservation Easement 

Transactions are Abusive 

On August 25, the Senate Finance 

Committee released a bipartisan 

report in which it characterized 

certain syndicated conservation 

easement transactions, meaning 

those that involve promoters selling 

interests in land to individuals 

looking for a tax deduction, as 

“abusive”.  The report noted that 

the transactions reviewed involved 

valuations in land which appeared 

to be so inflated that they cannot 

reasonably be characterized as 

anything other than abusive tax 

shelters.  The committee believes 

that Congress, the IRS and 

Treasury should take further action 

to preserve the integrity of the 

easement.
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The PEPC invites the The PEPC invites the The PEPC invites the The PEPC invites the PhiladelphiaPhiladelphiaPhiladelphiaPhiladelphia    Bar AssociationBar AssociationBar AssociationBar Association    

Probate and Trust Law Section to join our Probate and Trust Law Section to join our Probate and Trust Law Section to join our Probate and Trust Law Section to join our 

CouncilCouncilCouncilCouncil    for membership and programmingfor membership and programmingfor membership and programmingfor membership and programming    
 
 

October Virtual Program  
Tuesday, October 20, 2020 

12:30 p.m. – 1:45 p.m. 
Zoom Webinar  

Topic: “Business Succession Planning: Lessons Learned from  
Selling or Transferring a Business” 

Speaker: Mitchell A. Drossman, Bank of America 
 
 

November Virtual Program  
Tuesday, November 17, 2020 

12:30 p.m. – 1:45 p.m. 
Zoom Webinar  

Topic: “Top Tax and Estate Planning Techniques Today 
(COVID-19, COVFEFE, and the Election)” 

Speaker: Paul S. Lee, Northern Trust Company 
 
 

Registration Fees:   
No Charge for PEPC Members 

$25 for Non-Members 
Continuing Education Credits Not Included  

 
    

For more information on For more information on For more information on For more information on joining joining joining joining the Philadelphia the Philadelphia the Philadelphia the Philadelphia 

Estate Planning Council or to register for any Estate Planning Council or to register for any Estate Planning Council or to register for any Estate Planning Council or to register for any 

upcoming programs, please visit upcoming programs, please visit upcoming programs, please visit upcoming programs, please visit www.philaepc.orgwww.philaepc.orgwww.philaepc.orgwww.philaepc.org....    
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RULES AND PRACTICE UPDATE 

BY NEAL G. WILEY, ESQUIRE | ALEXANDER & PELLI, LLC  

New Rule Effective October 1

The Supreme Court adopted Rule 5.50, pertaining to the settlement of small estates by petition under 20 Pa.C.S. § 3102, 

by order dated 8/18/2020, and effective 10/1/2020.  This new statewide rule largely supersedes Phila. O.C. Rule 5.16A, and 

prescribes the exhibits and averments necessary for such petitions.

Audits to Resume October 5, by Zoom

The Philadelphia Orphans’ Court plans to return to its monthly audit schedule beginning Monday, October 5. According 

to a notice appearing alongside the October audit list, the proceedings will be conducted by Zoom and livestreamed 

on YouTube. The audit notice distributed by the accountant should advise interested parties of the use of streaming 

technology to conduct the audit.  Any party who objects to the use of technology to conduct the audit of a particular 

matter is to notify counsel of record for the accountant and may also submit a written request to the auditing judge, who 

may “limit or eliminate livestreaming for good cause shown.” Matters concerning minors or the incapacitated will not be 

livestreamed.

However, the October audit list was published before the Supreme Court’s order dated September 17, 2020, which was 

directed at the First Judicial District and stayed the “access judicial proceedings remotely, on dedicated court YouTube 

channels.”  The order was issued in response to a King’s Bench petition filed by Philadelphia District Attorney Larry Krasner 

over objections to livestreaming jury trials. While a criminal jury trial and the call of the Orphans’ Court’s audit list have little 

in common, the Court’s blanket order does not distinguish between proceedings. It remains to be seen how public access 

to the audit lists will be maintained.

The Probate and Trust Law Section has a hashtag:

#phillyprobatetrust

Please use the hashtag #phillyprobatetrust when posting on 
social media about news or events that might be interesting 

to section members!  
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NEW TREASURY REGULATIONS IMPACTING FIDUCIARY INCOME TAX
BY EMILY PICKERING, ESQUIRE | MORGAN, LEWIS & BOCKIUS, LLP

continued on page 18

Introduction

On September 21, 2020, the 

Internal Revenue Service (“IRS”) 

published Treasury Decision 

9918, which contained finalized 

regulations for certain deductions 

allowed to estates and non-

grantor trusts. The IRS issued these 

regulations in response to certain 

revisions made to the Internal 

Revenue Code (“IRC” or the 

“Code”) by the Tax Cuts and Jobs 

Act of 2017 (the “Act”), P.L. 115-

97, which was signed by President 

Donald J. Trump on December 22, 

2017 and which made some major 

revisions to the Code. 

Among other changes, the Act 

added § 67(g) to the Code, 

which stated the following: 

“Notwithstanding subsection 

(a), no miscellaneous itemized 

deduction shall be allowed for 

any taxable year beginning after 

December 31, 2017, and before 

January 1, 2026.” Immediately, 

there were questions about how 

the addition of this section to the 

Code might impact the deductions 

under IRC §§ 67(e), 67(b) and 

642(h), and Treas. Reg. §§ 1.67-4, 

1.642(h)-1 and 1.642(h)-2.

Review of IRC §§ 67(e), 67(b) and 

642(h), and Treas. Reg. §§ 1.67-4, 

1.642(h)-1 and 1.642(h)-2 

IRC § 67(a) provides that the 

miscellaneous itemized deductions 

for any taxable year shall be 

allowed only to the extent that 

the aggregate of such deductions 

exceeds 2% of adjusted gross 

income.1  IRC § 67(e) gives 

non-grantor trusts and estates 

some additional deductions by 

defining adjusted gross income 

to include deductions for certain 

administrative expenses of an 

estate or trust that would normally 

be subject to this 2% limitation as 

deductible in full, as long as they 

are paid or incurred in connection 

with the administration of the 

estate or trust, and would not 

have been incurred if the property 

were not held in the estate or 

trust.2  Treas. Reg. § 1.67-4 outlines 

for practitioners certain common 

situations where costs paid or 

incurred by estates or non-grantor 

trusts are deductible.3  IRC § 67(b) 

defines miscellaneous itemized 

deductions as deductions other 

than those outlined in IRC § 67(b).

Deductions do not pass directly 

through a trust or estate to 

beneficiaries except in very 

limited circumstances.  By 

reducing distributable net income, 

deductions reduce the maximum 

amounts taxable to beneficiaries; 

but once distributable net income 

is reduced to zero, any excess 

deductions are generally unusable 

by the beneficiaries.4  

1 The Act disallowed miscellaneous itemized deductions for any taxable year beginning after December 31, 2017 and before January 1, 2026.  For 
other taxable years, e.g., those beginning on or before December 31, 2017 or on or after January 1, 2026, IRC § 67(a) allows miscellaneous itemized 
deductions only to the extent they exceed 2% of an individual’s adjusted gross income.s. 

2 This article does not address in detail what types of costs are “paid or incurred in connection with the administration of the estate or trust and which 
would not have been incurred if the property were not held in such trust or estate.”  For more detail, please see Knight v. CIR, 552 U.S. 181 (2008), and 
Balter & Blattmachr, Knight v. Comr.: The Two Percent Floor and a Fiduciary’s Investment Advisory Fees, 33 Tax Mgmt. Estates, Gifts & Trusts J. 123 (2008), 
and Such & Milligan, Understanding the Regulations Affecting the Deductibility of Investment Advisory Expenses by Individuals, Estates, and Non-Grantor 
Trusts, 50 Real Prop., Tr. & Est. LJ 439 (2016).  .

3 There has been significant litigation over what costs and expenses are truly unique to a trust or estate and thus are fully deductible.  

4 See Swoboda v. United States, 258 F.2d 848 (3d Cir. 1958) (net operating and capital losses incurred by trust not deductible by beneficiaries); Rev. Rul. 
57-31, 1957-1 CB 201 (testamentary trust’s excess deductions, including excess deductions of decedent’s to which it succeeded under IRC § 642(h), 
did not pass through to trust’s beneficiaries, except in year of its termination). A trust or estate can use excess deductions in other years if it enters into 
a net operating loss (the result when allowable deductions exceed taxable income within a tax period (see IRC § 172)) or capital loss carryover (the 
result when total capital losses exceed total capital gains (see id. § 1212)), but the deductions are wasted if they do not qualify for a carryover or if the 
carryover cannot be used because there is not sufficient income or gains in years to which they are carried.
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However, IRC § 642(h) mitigates the 

loss of the excess deductions and 

unused carryovers for the taxable 

year in which a trust or estate 

terminates.5  This provision transfers 

unused net operating and capital 

loss carryovers from the terminating 

trust or estate to its beneficiaries, 

along with any excess of deductions 

over gross income for that year.6  In 

addition to carryovers, IRC § 642(h)

(2) allows beneficiaries to deduct 

any excess of the trust’s or estate’s 

deduction over gross income for its 

final taxable years. 

When computing this excess, 

deductions permitted under IRC 

§§ 642(b) (deduction instead of 

personal exemption) and 642(c) 

(charitable deduction) are 

disregarded.  Net operating loss and 

capital loss carryovers are ignored, 

since they pass independently to 

beneficiaries under IRC § 642(h)(1), 

except that a net operating loss 

carryover expiring in the terminating 

year of the trust or estate is taken 

into account to the extent not used 

by the trust or estate and passes 

through to beneficiaries under IRC § 

642(h)(2) rather than as a carryover 

under IRC § 642(h)(1).

IRC § 642(h) provides special rules 

for deductions in the last taxable 

year of an estate or trust for net 

operating losses and capital loss 

carryovers.  Treas. Reg. § 1.642(h)-1 

provides some additional detail on 

how these unused loss carryovers will 

be passed out to the beneficiaries 

after the termination of an estate or 

trust.7 

IRC § 642(h) provides special rules 

for deductions in the last taxable 

year of an estate or trust.  Treas. 

Reg. § 1.642(h)-2 addresses excess 

deductions other than net operating 

loss and capital loss carryovers.  This 

regulation currently provides that 

the excess is allowed under IRC § 

642(h)(2) as a deduction to those 

beneficiaries who succeed to the 

property of the estate or trust.  This 

regulation further provides that 

the deduction is allowed only in 

computing taxable income and 

must be taken into account in 

computing a beneficiary’s items of 

tax preference.  In addition, IRC § 

642(h)-2(a) provides that the IRC 

§ 642(h)(2) excess deduction “is 

not allowed in computing gross 

income.”  

Consequently, under IRC § 67(b), 

which was enacted after IRC § 

642(h)-2(a) was issued, the IRC § 

642(h)(2) excess deduction was 

always classified as a miscellaneous 

itemized deduction.  This caused 

the excess deductions to become 

nondeductible under IRC § 67(g) for 

any taxable year beginning after 

December 31, 2017 and before 

January 1, 2026. 

IRS Response

The IRS responded swiftly to this 

issue, and published a Notice on 

July 13, 2018, another Notice on 

May 11, 2020 and finally a Treasury 

Decision on September 21, 2020 that 

contained the finalized regulations.

The IRS clarified that certain 

deductions allowed to an estate or 

non-grantor trust under IRC § 67(e) 

are not miscellaneous itemized 

deductions, and are not affected 

by suspension of the deductibility of 

miscellaneous itemized deductions 

enacted by the Act. 

This language was probably 

unnecessary, as the plain language 

of IRC § 67(e) would lead you to 

the same conclusions. However, 

5 A trust terminates when distribution of its corpus is complete, not when the event causing termination occurs.  See Treas. Reg. § 1.641(b)-3. 

6 There are some drawbacks for an inherited carryover.  It cannot be carried back to earlier taxable years of the beneficiary, and, in determining a 
carryover’s remaining statutory life, the last taxable year of the trust or estate counts as a complete year even if the year was very short.  Starting next 
year, carrybacks will be eliminated and net operating losses will only offset 80% of taxable income.

7 IRC § 62(a)(1) allows these deductions in computing an individual beneficiary’s adjusted gross income and IRC § 62(a)(3) states that these deductions 
are not itemized deductions on the return of the beneficiary.

NEW TREASURY REGULATIONS, CONTINUED
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taxpayers had requested this 

clarification and this settled any 

outstanding questions of how IRC 

§ 67(g) affected IRC § 67(e). The 

new regulations were much more 

educational for IRC § 642(h). Before 

the release of the final regulations, 

many practitioners believed that 

IRC § 67(e) excess deductions 

would change character when they 

passed from the trust or estate to 

the beneficiaries.  As an example, 

tax preparation fees that would be 

fully deductible by a trust or estate 

would pass to the beneficiary and 

become a miscellaneous itemized 

deduction. 

NEW TREASURY REGULATIONS, CONTINUED

The new regulations created three 

groups for deductions under IRC 

§ 642(h), namely (1) deductions 

allowable in calculating adjusted 

gross income under IRC §§ 62 and 

67(e), (2) itemized deductions 

under IRC § 63(d) allowed in 

calculating taxable income, and (3) 

miscellaneous itemized deductions 

(now not allowed under the Act).

The final regulations further clarify 

that beneficiaries may claim all 

or part of the excess deductions 

before, after or together with 

deductions of the same character 

that are separately allowable to the 

beneficiary. 

CASE SUMMARY FROM THE ORPHANS’ COURT LITIGATION COMMITTEE1 
Quigley Testamentary Trust, 10 Fid. Rep. 3d 111 (O.C. Phila. 2020)

BY BRADLEY D. TEREBELO, ESQUIRE | HECKSCHER, TEILLON, TERRILL & SAGER, P.C.2

Although Pennsylvania’s Rule 

Against Perpetuities (20 Pa. C.S. 

§6104) does not apply to trusts 

created after January 1, 2007, 

there still remain multitudes of trusts 

created prior to that date that 

are still subject to the Rule Against 

Perpetuities.  The Philadelphia 

Orphans’ Court in Quigley 

Testamentary Trust, 10 Fid. Rep. 3d 

111 (O.C. Phila. 2020), considered 

the applicability of Pennsylvania’s 

Rule Against Perpetuities in the 

context of a requested trust 

termination under Pennsylvania’s 

Uniform Trust Act.

In Quigley, the testator created a 

trust under his will for his sister, Lillian, 

and her descendants, through 

Lillian’s great-grandchildren’s 

generation.  The trust further 

provided that “upon the death of 

all those entitled to the income” 

therefrom, the remaining principal 

was to be distributed to the 

Archdiocese of Philadelphia.  The 

last life in being died on June 

30, 2015.  Lillian still had 8 great-

grandchildren living, and the trust 

will terminate upon the death 

of the survivor of those great-

grandchildren.

The Court framed the issue as 

follows:

[T]he parties disagree on 

whether the Archdiocese’s 

remainder interest is vested or 

contingent.  If the future interest 

is contingent then it is subject 

to the rule against perpetuities, 

and the perpetuities period 

began [on June 30, 2015].  If 

the Archdiocese’s interest is 

contingent and fails to vest 

by the end of the perpetuities 

period (June 29, 2036) [that 

is, if any of Lillian’s great-

grandchildren are still living on 

that date], the Archdiocese 

receives nothing.  If the interest 

is vested, however, the rule does 

not apply.

Wanting to avoid the above 

scenario where the Archdiocese 

receives nothing, [the income 

beneficiaries] filed a petition 

to terminate the Trust.  The 

[income beneficiaries] cite to 

Section 7740.1 of the Uniform 

Trust Act which states that a 

non-charitable irrevocable 

trust “may be terminated upon 

consent of all the beneficiaries 

only if the court concludes 

that continuance of the trust is 

not necessary to achieve any 

material purpose of the trust.  
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CASE SUMMARY, CONTINUED

20 Pa. C.S. §7740.1(b).  When 

a trust terminates pursuant to 

Section 7740.1, “the trustee shall 

distribute the trust property as 

agreed by the beneficiaries.”  

Id. §7740.1(c).

Believing the Archdiocese’s interest 

to be contingent, and thus the 

Rule Against Perpetuities applied, 

and given the unlikelihood that all 

eight great-grandchildren would 

die by June 29, 2036, the income 

beneficiaries requested that the 

Court terminate the trust now, 

distribute $25,000 to the Archdiocese 

and the remaining assets to the 

income beneficiaries.  At the time 

of the filing of the petition, the 

value of the trust was approximately 

$2,200,000.  The Archdiocese 

consented to the termination, and 

the Pennsylvania Office of Attorney 

General issued a statement of no 

objection.  

The corporate trustee opposed the 

petition, arguing that the proposed 

termination would “’violate 

the Testator’s express intent in 

establishing the Trust and cause a 

complete failure of the intended gift 

to the Archdiocese’” because “all 

the principal was to be paid to the 

Archdiocese [at termination], not a 

mere $25,000.”

The Court first examined whether 

the Archdiocese’s interest was a 

vested interest with a postponed 

delivery (which would not trigger 

the Rule Against Perpetuities) or a 

contingent interest (which would).  

The Court held that the language 

of the governing instrument was 

unambiguous:  “the phrase ‘upon 

the death of all those entitled to 

the income’ employed by the 

Testator refers to a certainty, not 

a contingency.  This certainty 

– the death of all eight income 

beneficiaries – is a condition insofar 

as it postpones delivery of the 

Trust principal to the Archdiocese, 

not the vesting of the interest. . . 

. So long as there is principal left 

once all the income beneficiaries 

die, the remainder goes to the 

Archdiocese.”  

Even if the language of the 

governing instrument were 

ambiguous, the Court held that 

under Pennsylvania’s canons of 

construction, the result would be 

the same.  The Court cited to In re 

Estate of Zucker, 761 A.2d 148 (Pa. 

Super. 2000) for the proposition 

that Pennsylvania law presumes 

that testamentary interests are 

vested unless the “testator’s 

language ‘plainly, manifestly, and 

indisputably’ suggests the testator 

intended a contingent interest.”  

Here, the Court concluded 

that it was “unconvinced” that 

the language of the governing 

instrument “plainly, manifestly, and 

indisputably” intended to create a 

contingent remainder interest for the 

Archdiocese. 

Accordingly, the Court held that the 

Archdiocese’s interest was vested 

(although subject to a postponed 

delivery), and the Rule Against 

Perpetuities did not apply.

Even if the Archdiocese’s interest 

were contingent, the Court held that 

termination would nevertheless be 

premature because Pennsylvania 

“codified the wait-and-see 

approach” in 20 Pa. C.S. §6104(b), 

which “requires courts to analyze 

whether an interest violates the 

rule ‘as measured by actual rather 

than possible events.’”  Here, the 

Court concluded that the income 

beneficiaries “ask the Court to 

ground its ruling on a possibility [that 

the income beneficiaries will be 

living as of June 29, 2036], not an 

actuality.  On its face, the argument 

flouts the requirements of Section 

6104 of the PEF Code, effectively 

neutering the wait-and see 

approach.  The Court will not, and 

cannot, terminate the Trust solely on 

conjecture.”

continued on page 21
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Based on the foregoing, the Court 

concluded that the “Testator 

intended all the Trust principal to go 

to the Archdiocese at the end of 

the last life estate.  This is a material 

purpose of the Trust.  To terminate 

ETHICAL CONSIDERATIONS IN TRUST MODIFICATION AND 
TERMINATION
BY KATHERINE F. THACKRAY, ESQUIRE | ALEXANDER & PELLI, LLC

Your client’s grandmother left her 

estate in trust.  It made sense at the 

time: Grandma’s estate was sizable 

enough, she had concerns about 

a daughter-in-law’s intentions, and 

she wanted to make sure that her 

hard-earned family money was 

kept, well, in the family.  And for a 

while, it worked.  Your client’s father 

was the primary beneficiary of the 

trust, with the local bank acting as 

a corporate trustee.  But now, your 

client’s father has died, and your 

forty-something client has learned 

that she is a “trust fund kid.”  For life. 

The problem is that Grandma’s Trust, 

once a prudent vehicle for asset 

protection, no longer makes sense.  

The income distributions equate to a 

pittance, and the bank’s minimum 

3 The Court does not, in its opinion, analyze whether the trust could even be terminated 
pursuant to 20 Pa. C.S. §7740.1, which only applies to “noncharitable irrevocable trusts,” given 
that the termination would affect a charitable beneficiary  Cf. Flagg Trust, 29 Fid. Rep. 2d 203 
(O.C. Mont. 2009) (the court refused to modify a trust with charitable interests pursuant to 20 
Pa. C.S. §7740.2 (which like 20 Pa. C.S. §7740.1 only applies to noncharitable trusts) because 
the modification would impact a charitable interest).. .

fee is eating away at the principal.  

Your client asks if there is a way out.  

This one seems simple.  20 Pa. C.S. 

§7740.4, which provides for the 

modification or termination of a 

noncharitable trust if the “value of 

the trust property is insufficient to 

justify the cost of administration,” 

was designed for this.  Grandma’s 

Trust has become impractical and 

uneconomical, at least in its current 

form.  But can you really modify this 

trust, or even terminate it?  Should 

you?  Is it ethical? 

Questions of ethics and professional 

responsibility course through the 

veins of every representation we 

undertake.  This article will identify 

two ethical concerns to which 

practitioners should stay particularly 

attuned as they navigate the 

modification or termination of a trust: 

1) whether to seek court approval 

and 2) our duty to unrepresented 

parties. 

Seeking Court Approval

With the enactment of the Uniform 

Trust Act (“UTA”) in 2006, settlors, 

beneficiaries and trustees of 

Pennsylvania trusts were no longer 

bound to the prior trust modification 

standards, such as the historically 

strict deference to a settlor’s 

intent.  In particular, §7710.1 and 

§§7740-7740.8 of the UTA offer 

several possibilities for modifying or 

terminating trusts.1  

Section 7710.1 provides a 

straightforward route to modification 

or termination via nonjudicial 

settlement agreement (“NJSA”): in 

general, as long as the NJSA is not 

inconsistent with a material purpose 

of the trust and could be approved 

by a court, the trust can be modified 

by agreement of all trustees and 

beneficiaries, with or without the 

court’s blessing.2  Section 7740.1(b) 

sets forth another avenue for 

beneficiaries to modify or terminate 

a trust upon consent, but only if 

the court is able to reach certain 

conclusions.  The other sections of 

Subchapter D of the UTA provide 

even more “menu items” from which 

the Trust now and redirect the 

lion’s share of the principal to the 

[income beneficiaries] frustrates that 

material purpose.”  Accordingly, the 

Court refused to terminate the trust 

pursuant to 20 Pa. C.S. §7740.1.3 

CASE SUMMARY, CONTINUED
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to choose, with varying degrees of 

court involvement.3 

The attorney modifying Grandma’s 

Trust must ask: how should we 

modify, and do we need to go 

to court?  Your client may wish to 

sneak by with a quick NJSA, but is 

that appropriate?  Should you simply 

seek the court’s blessing under 

§7710.1(e), or ask the court to play a 

more significant role? 

Rule 1.1 of the Pennsylvania Rules of 

Professional Conduct (“Pa.R.P.C.”) 

sets forth the attorney’s duty to 

provide clients with competent 

representation, which requires the 

“legal knowledge, skill, thoroughness 

and preparation reasonably 

necessary for the representation.”  

Paragraph 5 of the comments 

to Pa.R.P.C. 1.1 reminds us that 

competent practice includes 

“inquiry into and analysis of the 

factual and legal elements of the 

problem, and use of methods and 

procedures meeting the standards 

of competent practitioners.” 

This rule can be applied to the 

question of whether the termination 

or modification should be made 

by the court itself, or, at least, have 

the court’s blessing.  A NJSA might 

be the path of least resistance in 

the moment, but query whether 

the agreement would pass muster 

if called into question years 

down the road.4  The competent 

practitioner will thoughtfully assess 

whether certain aspects of an 

agreement, such as adequate 

virtual representation or whether 

a modification violates a material 

purpose of the trust, should be 

addressed by the court at the 

outset. 

Duty to Unrepresented Parties

An equally important consideration 

in undertaking a trust modification 

or termination is the duty to 

unrepresented parties.  Most 

attorneys will be familiar with the 

routine of obtaining signatures for 

a trust modification agreement.  

After the agreement meets the 

client’s approval, you circulate the 

agreement to the interested parties 

for signature, perhaps with a cover 

letter explaining the terms to which 

you are hoping they will agree.  You 

make it clear that they can consult 

with their own counsel.  But you also 

sign off with a cordial salutation: 

“Please let me know if you have any 

questions.” 

Recall Pa.R.P.C. 4.3: “Duties to 

Unrepresented Persons.”  Paragraph 

(c) of this rule provides that “[w]

hen a lawyer knows or reasonably 

should know that the unrepresented 

person misunderstands the lawyer’s 

role in the matter, the lawyer should 

make reasonable efforts to correct 

the misunderstanding.”  Could your 

offer to assist with questions lead to 

such a misunderstanding?  What 

about a subsequent phone call with 

a curious beneficiary?

Fulfilling your duty under Pa.R.P.C. 

4.3 may require clearly identifying 

your client in the cover letter, and 

reiterating your role in subsequent 

ETHICS OF TRUST MODIFICATION, CONTINUED

1 For a discussion of the evolution of trust modification law in Pennsylvania, see Ryan J. Ahrens, Hitting Rewind: The Supreme Court of Pennsylvania in 
Trust Under Agreement of Taylor, 6 VILL. L. REV., 691, 699 -702 (2018). .

2 20 Pa. C.S. §7710.1(e) (providing that any beneficiary or trustee may request the court to approve a NJSA to determine whether the agreement 
“contains terms the court could have properly approved”). 

3 Compare 20 Pa. C.S. §7740.1 (modification or termination of noncharitable irrevocable trust by consent) with 20 Pa. C.S. §7740.2 (modification or 
termination of noncharitable irrevocable trust by court). 

4 See, e.g. In Re: C. Richard Johnston Irrevocable Trust, 349 Crawford County L.J. 3 (O.C. Crawford, January 19, 2012) (2007 NJSA invalidated by court 
several years after its execution as violating material purpose of the trust).  For a discussion of Johnston and the consequences to the beneficiaries, 
see Margaret E.W. Sager, Esq., & Bradley D. Terebelo, Esq., Giving Your Trust a Facelift: Trust Modification 22 (June 2020) (on file with authors). 

continued on page 23
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interactions.  Note that this rule distinguishes between situations in which the 

interests of an unrepresented party are adverse to the lawyer’s client, and 

those in which the parties’ interests are not in conflict.5  The ethical attorney will 

consider whether, or to what extent, it is appropriate to “help” unrepresented 

parties understand the instrument in question.  

Conclusion

The adoption of the UTA in 2006 presented practitioners with powerful tools 

to modify or terminate existing trusts, and provided clear-cut mechanisms for 

achieving client’s objectives.  However, the ethical considerations with respect 

to trust modification are far from clear-cut.  Even with a straightforward case 

such as Grandma’s Trust, practitioners must think beyond what the law allows 

and consider their professional responsibilities, including what duties are owed 

to clients and unrepresented parties alike. 

5 Pa.R.P.C. 4.3(b); see also Comment 2 to Pa.R.P.C. 4.3. .

ETHICS OF TRUST MODIFICATION, CONTINUED
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