ETHICS

By DAVID I. GRUNFELD and EVIE BOSS COGAN

Ethical Considerations For Departing Lawyers
Can a laid-off attorney take originated clients
with him/her or do they belong to the firm?

Y

ou’re an associate in a law
firm, and you’ve just been told
you’re being laid off. You have
a few cases you’ve brought in,
but have been working mostly on other
lawyers’ matters, even though you have direct contact with their clients.
Are the clients you originated yours to take
elsewhere, or do they belong
to the firm? What can you tell
the other lawyers’ clients that
you’re in touch with? What
can you say about the firm
you’re leaving? What restrictions are there on applying to
other firms?

communicate secretly with the client (or
with other lawyers’ clients with whom the
lawyer is in contact) in order to solicit their
departing with the lawyer. Of course, the
lawyer cannot and should not “bad mouth”
the firm in any way, such as expressing or
implying that the firm is unable to handle
the matter at all or as well as the departing
lawyer. As a substantive matter, any of the

Most of these questions are
not specifically answered by
Pennsylvania’s Rules of Professional Conduct, but some
are, and others by ethics opinions, case law and commentators.
First, under the terms of most
fee agreements, the client engages the firm, even though
one lawyer, such as the originator, may
be working on the matter. Therefore, the
departing lawyer cannot assume that the
file and client can be taken without further communication with the client and the
firm.
The way it has played out locally is that
the lawyer, either jointly with the firm or
with the firm’s approval of the language,
sends a letter to the client, advising of the
departure, and making it clear that the client is the one who has the choice of going with the departing lawyer, staying with
the firm, or making any other choice as to
engagement of counsel. What the departing lawyer should not do is to attempt to
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foregoing could be actionable as the tort of
interfering with contractual relationships.
A parenthetical issue, one of contract and
not necessarily ethics, is the ultimate division of the fee (if contingent), or a quantum
meruit claim by the law firm.
Another element in the ethics consideration is conflicts. Rule 1.9 addresses duties to former clients (mostly arising out of
the continuing duty of confidentiality under Rule 1.6), and the Comment discusses
lawyers moving between firms. Basically,
when the new firm represents a party adverse to the former client, then the lawyer
is disqualified from involvement with the

firm’s client and from continued representation of the former client when the lawyer
has actual knowledge of confidential information. Such conflicts may possibly be
waived, by authorization from both clients
with informed consent.
Rule 1.10 imputes disqualifications to others in the firm. However, when a lawyer
joins a firm, the lawyer may
be effectively screened from
the matter, with written notice to the appropriate client to
enable the client to ascertain
compliance. Hence, it is obvious that a conflicts check must
be done with a firm to which
the departing lawyer is applying, and appropriate safeguards put in place where the
new firm has matters adverse
to the old firm.
Finally, it should go without
saying that once these decisions are made, the departing
lawyer and firm should work
together in withdrawing and
entering appearances, copying files, notifying opposing counsel and
courts, reimbursing costs (a custom but
not a requirement), transferring escrowed
funds and the like.
As difficult as things may be for a “downsized” lawyer, that lawyer must follow the
rules and take the high road in dealing with
clients, cases and the firm.
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Need a rock solid expert?
Qualified Experts In:
Admiralty / Maritime
Biomechanics
Construction
Dram Shop / Liquor Liability
Fire / Explosion
Human Factors
Medical
Motor Vehicle
Occupational Health & Safety
Premises Liability
Product Liability
Sports & Recreation

Aquatics
Aquatics, environmental health and safety experts and
facility operators, accident reconstruction experts;
Certified by National Swimming Pool Foundation, National
Recreation & Park Association

• Reconstruction of drownings,
diving injuries, falls

• Facility construction, design,
and operation

• Lifeguard actions and oversight
• Analysis of chemical handling,
disease transmission, and
indoor air quality

• Regulatory compliance
Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

Biomechanics
Degreed Biomechanical and Biomedical Engineers,
Orthopedic Biomechanics experts. Members of ASME,
ORS, ABS, IBS, ACSM, ASM and SAE

• Evaluation of injury mechanism to
•

Motorcycles
Professional Engineers, crash reconstruction experts,
motorcycle operators, racers; members of American
Motorcyclist Association, Western-Eastern Roadracing
Association and SAE

determine causation

• On-Highway and Off-Road

Defect evaluation of medical
implants, assistive devices,
orthotics and medical devices

• Crash reconstruction
• Motorcycle operation, design,

• Sports, recreation and

occupational overuse or injury

• Analysis of fall, vehicular collision,

projectile, and assault/fight injuries

Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com

Motorcycles

maintenance and defects

• Rider actions
• Component failure; engine,

suspension, chassis and tires

• Competitive motorcycle racing
Engineers, Architects, Scientists & Fire Investigators

800-813-6736 www.robsonforensic.com
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